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CASES 


IN THE 


SUPREME COURT OF ALABAMA, 


DECEMBER TERM, 1882. 


Humphreys ¢. Burlesen. 


Bill in kquity hy Distribute . to correct Errors and Mistakes 
in Probate Deeree on Settlement or Administrator's Ac- 
counts. 


Es Demurrer: what grounds available on error.—On appeal from a de- 
cree sustaining a demurrer to a bill for want of equity, this court will 
consider only the causes of demurrer specifically assigned, and will not 
regard other defects which are amendable; at least, when the bill is not 
fatally wanting in equity. 

2. Equitable relief aqatust settlements in Probate Court.—A court of 
equity has original jurisdiction, independent of statutory provisions, to 
open settlements of administrations had in the Probate Court; but this 
jurisdiction, though well established, is sparingly exercised, and the party 
complaining is required to show, by appropriate pleading, not only that 
injustice has been done, but also that, by reason of accident, surprise, or 
the act or fraud of his adversary, unmixed with negligence on his own 
part, he could not have prevented that injustice at the time of the set- 
tlement. 

3. Same.—When the statutory jurisdiction of the Chancery Court is 
invoked, for the correction of errors of law or fact intervening in settle- 
ments had in the Probate Court (Code, §§ 3837-39), the errors complained 
of must be clearly and certainly pointed out, and it must be made to ap- 
pear. by the averment of distinct facts, that such errors were not attrib- 
utable to the fault or neglect of the party complaining. 

4. Equitable relief against Jraud.—Fraud vitiates any and every trans- 
action into which it enters, even the most solemn contracts, and the judg- 
ments or decrees of courts of the highest jurisdiction; and when a fidu- 
ciary relation exists between two persons, Which renders it the duty of 
one to communicate to the other full information of all facts within his 
knowledge, the failure to do so is a fraud, against which a court of equity 
will grant relief. 

5. Same, as between distributee and administrator.—Where an admin- 
istrator, on filing his accounts for settlement, wrote to his sister, who was 
a distributee of the estate, and resided in Texas, informing her that her 
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interest in the estate was a specified sum, about one-fifth of its actual value 
in fact, and inclosing a receipt for that sum, to be signed by her, which 
would operate as a release, and which was signed and returned to him, 
and the money paid; held, that this was a fraud, against which a court 
of equity would grant relief by setting aside the settlement, and that the 
administrator could not be heard to say that the distributee, in relying on 
his representations, and failing to appear and contest the settlement, was 
guilty of negligence or other fault. 


Arrrat from the Chancery Court of Morgan. 

Heard before the Hon. Tuomas Conns. 

The bill in this case was filed on the 19th August, 1881, by 
Mrs. Isabella Humphreys, a married woman residing in Texas, 
against Dabney A. Burleson, individually, and as the adminis- 
trator of the estate of Jonathan Burleson, deceased, who was the 
father of said complainant and defendant; and sought to set 
aside a settlement of said administrator's accounts, which was 
made in the Probate Court on the 13th October, 1879, and to 
correct errors and mistakes which had intervened in said set- 
tlement to the prejudice of the complainant. The chancellor 
sustained a demurrer to the bill, for want of equity, on several 
grounds specifically assigned, and dismissed it; and his decree 
is now assigned as error. The material facts are stated in the 
opinion of the court. 


H. A. Snarrr, for appellant.—(1.) If the complainant was 
not a party to the probate decree, and is not chargeable with 
notice of it, she is not concluded by the decree, ‘and is not 
chargeable with any neglect in failing to appear and contest it. 
Notice of that settlement was not given to her as required by 
law, and is not effective for any purpose. The day set for the 
settlement was the 11th August, 1879: and the notice given 
was of the administrator's “intention” to present his ace ounts 
for allowance on the 13th October, 1879. The provisions of 
the statute must be strictly complied with, to charge a non- 
resident with constructive notice by publication. —COullin v. 
Branch Bank, 23 Ala. T97 ; Borgia ». Durde n, +1 Ala. 3 322 ; 
Wright v. Clough, 17 Ala. 490; Hartley v. Bloodgood, 16 Ala. 
233; Butler v. Butler, 11 Ala. 668; 27 Wise. 558; 39 Wise. 
313; 10 Nevada, 370; Wade on Notice, $ 1030. If the record 
had shown proper notice, though the recital might be conelu- 
sive on a collateral attack, the want of notice might be investi- 

ated in equity. —Dunklin v. Wilson, 64 Ala. 162; (Givens v. 
Feamona 2 8 Ala. 745; Crofts v. Deater, 8 Ala. 767. (2.) Even 
if the complainant had due and proper notice of the settlement, 
the allegations of the bill present a case for equitable relief, 
both on general principles of law, and under the express pro- 
visions of the statute—Chambers v. Crook, 42 Ala. 171, and 
cases cited; Dunklin v. Wilson, 64 Ala. 162; Kennedy v. Ken- 
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nedy, 2 Ala.571; Townsend & Milliken v. Cowles, 31 Ala. 428 ; 
5 Ala. 596; Bishop on Contracts, $§ 227. The defendant’s mis- 
representations, though innocently made, were fraudulent in 
legal contemplation.—16 Ala. 785; 22 Ala. 501; 9 Ala. 662. 


Warts & Sons, and C. C. Harris, contra.—The alleged er- 
rors and mistakes in the settlement, against which relief is 
sought, were matters within the cognizance of the Probate 
Court; and a party to the settlement can not have equitable 
relief as to these matters, unless the allegations of the bill ac- 
quit him of all fault or negligence. King vw. Smith, 15 Ala. 
264; Waring v. Lewis, 53 Ala. 615; Otis v. Dargan, 53 Ala. 
178. The record shows that the complainant had notice of that 
settlement, by publication against her as a non-resident ; ne 
this was equivalent to actual notice.— Stabler v. Cook, 57 Ala. 22. 
The allegations of the bill are not sufficient to bring the com- 
plainant within the strict rule, which requires that he shall neg- 
ative all fault or negligence on his own part.— Otis v. Dargan, 
and Waring v. Lewis, above cited; also, Bowdén v. Perdue, 
59 Ala. 409; Boswell v. Townsend, 57 Ala. 308. The bill was 
fatally defective, because its allegations show that the complain- 
ant’s husband was a necessary party, and that the other distrib- 
utees of the estate were also necessary parties.—//igh v. Worley, 

2 Ala. 709; Colbert v. Daniel, 32 Ala. 314; Hartley v. Blood- 
good, 16 Ala. 233. 





. 

BRICKELL, C. J.—The original bill was filed by the ap- 
pellant, one of the heirs at law and next of kin of Jonathan 
Burleson, deceased, to “ry a settlement of the administration 
of his estate, had in the Court of Probate, by the appellee as 
administrator. The bill is directed to the original and general 
jurisdiction of a court of equity to open settlements had in the 
Court of Probate, and relieve a party injured by them, when, 
by accident, or surprise, or by the act or fraud of his adversary, 
he has been prevented from obtaining a fair and full adjudica- 
tion of his rights when the settlement was made. And it is 
also directed to the special jurisdiction conferred by statute on 
courts of equity, to intervene at the instance of a party injured, 
for the correction of errors of law or of fact occurring in the 
settlement of the estates of decedents had in the Court of Pro- 
bate, when the party complaining is free from fault or neglect. 
The appellee interposed a demurrer, assigning specially tive 
causes, which really involve but two propositions : The first is, 
that it is not shown affirmatively that the appellant was, by ac- 
cident, or surprise, or by the act or fraud of the appellee, ore- 
vented from a fair and full adjudication in the Court of Pro- 
bate; the second is, that it is not affirmatively shown that the 
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errors in the settlement, of which complaint is made, occurred 
without the fault or neglect of the appellant. The demurrer 
was sustained, and from the decree this appeal is taken. 

Whether the demurrer ought to have been sustained, on the 
causes specifically assigned, is the only question which can now 
be considered, though it may be apparent the bill is in other 
respects subject to demurrer.—/”. & WM. Mut. Ins. Co. v. Sel- 
ma Savings Bank, 63 Ala. 585. The husband of the appellant, 
it may be, as is now argued, ought to have joined with her in 
the suit; or, it may be, the other heirs at law and next of kin 
are necessary parties; or the errors averred to have occurred in 
the settlement, may not be stated with the requisite certainty ; 
these are not now questions for consideration. If in these re- 
spects, or either of them, the bill is defective, by amendment, 
which is matter of right, the defects could have been cured in 
the Court of Chancery, if attention had been drawn to them. 
Attention not having been directed to them, it would be unjust 
to the appellant now to consider them, and affirm a decree ren- 
dered upon other causes of demurrer, which, in our judgment, 
are not well taken. Such is the rule, at least, when the bill is 
not fatally wanting in equity. 

A court of equity has original jurisdiction, independent of 
statutory provision, to open settlements of administrations had 
in the Court of Probate. Though well established, the juris- 
diction is cautiously and sparingly exercised; and as a condi- 
tion precedent to its exercise, it must by appropriate pleading 
be shown, not only that injustice has been done, but that, at 
the time of the settlement, the party aggrieved could not, in 
the Court of Probate, have avoided the injustice, because of 
‘accident, or surprise, or by reason of the act or fraud of the 
adverse party, unmixed with fault or negligence on his part. 
Otis v. Dargan, 53 Ala. 178; Waring v. Lewis, 1b. 615. To 
the exercise of the statutory jurisdiction for the correction of er- 
rors of law or fact intervening in such settlements, it is also es- 
sential that the errors should be clearly and certainly pointed out, 
and, by the averment of distinct facts, it should be made to appear 
that such errors are not attributable to the fault or neglect of the 
party complaining.— Otis v. Dargan, supra; Boswell v. Town- 
send, 57 Ala. 308; Bowden v. Perdue, 59 Ala. 409. The maxims 
of the law, intended to quiet litigation, to silence controversies, to 

ive repose to society, security to titles, and to save individuals 
ed repeated vexation for the same cause, are esteemed of the 
highest importance in the administration of justice, and courts 
of equity are as unwilling as courts of law to relax their oper- 
ation. 

But fraud vitiates any and every transaction it may infect; 


the most solemn contracts, and judgments or decrees of courts 
VoL. LXxIl. ' 
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of the highest or most inferior jurisdiction. When a party, by 
the misrepresentation, by the fraud or deception of his adver- 
sary, is lured into security, or is induced to abstain from enter- 
ing into active litigation, there is no real contestation, no real 
hearing and adjudie ation, and the judgment and decree is not 
in fact what it may on its face purport to be,—the determination 
and sentence of the court upon the merits of the controversy. 
By the promises or representations of an adversary, a party may 
be induced not to attend the sitting of the court; or the true 
state of the matters involved may be misrepresented or con- 
cealed from him, the relations existing between him and his 
adversary rendering it the duty of the latter to communicate 
full and truthful information; in these and similar cases, there 
is, as it is expressed by Judge Story, fraud in the concoction of 
the judgment or decree, and a court of equity will vacate it, 
and open the case for a new and fair hearing.—2 Story’s Eq. 
§ 1575; Freeman on Judgments, $$ 489-493; Wells’ es Ad- 
judicata, § 499; Bigelow on Fraud, 70. The relation existing 
between these parties, the legal relation—that of trustee and 
cestud que trust—independent of the natural relation of brother 
and sister, rendered it the duty of the appellee to communicate 
to the appellant a fair, full, truthful statement of her interest 
in the estate he was administering. Without such statement, 
without a full disclosure of every fact necessary to inform the 
appellant of the value of her interest, he could not enter into 
any transaction with her, from which he was to derive profit, 
looking to the extinguishment of her interest, or to his acquisi- 
“_ of it, or to his acquittance ot liability for it.—Ferguson 

. Lowry, 54 Ala. 510; Malone v. Kelly, Lb. 582. 

The application of these prine nies to the facts in this case, 
as averred in the bill,—and the truth of the averment the de- 
murrer admits,—is obvious. Having commenced proceedings in 
the Court of Probate, for a final settlement of his administra- 
tion, the appellee opens a correspondence with the appellant, 
his sister, residing in a distant State; inclosing to her a mere 
general statement, that her interest in the estate’ is a specific 
sum of money, which he proposes to pay in a particular way. 
The proposition is accepted, and he sends a receipt, in terms 
and in legal effect, a complete extinguishment of her interest, 
and a full release to him from all liability for it, which he re- 
quests shall be signed by the appellant and her husband, and 
returned tohim. It is signed and returned, and he remits them 
so much money, as he had agreed. The sum stated as the 
amount of the appellant’s interest is not probably a fifth of the 
real amount. That the appellant knew the falsity of his state- 
ment, is not questioned, ana can not be questioned in view of 
the facts stated in the bill. The means of ascertaining the pre- 
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cise value of the interest of the appellant were in the hands of 
the appellee, not in her hands, and she had not access to them. 
There could be but one motive for the misrepresentation, and 
that must have been the diversion of her attention from the 
settlement he was proposing to make, the prevention of her 
interference in the settlement, and the acquisition of her share 
or interest for a sum wholly disproportionate to its value, or 
the equivalent of an acquisition, the acquittance of all liability 
for it. The representation was relied upon by the appellant, 
and it was very natural for her to rely upon it. It proceeded 
from her trustee, whose duty it was to give her information 
upon which she could rely; and it would add to the wickedness 
of the deception, if he were now permitted to reproach her 
with fault, negligence, or folly, in trusting and believing him. 
He invited the trust, and he must keep it inviolate. The trust 
he invited, the misrepresentation to which confidence was given, 
absolved the appellant from the duty of examining the accounts 
tiled for settlement, from litigating their correctness, and from 
presenting her rights and interests to the court for adjudication 
and determination. 

The facts disclose a fraud upon the appellant, which vitiates 
the settlement, to the same extent that it would have been vi- 
tiated if it had been wholly ex parte, and without notice. The 
notice was of no avail, when it was attended with representa- 
tions, upon which she had the right to rely, that there was no 
room or reason for controversy—that without it the full meas- 
ure of her rights would be accorded. It is because of such repre- 
sentations, frauds by which a party obtains unconscionable advan- 
tages, that a court of equity is accustomed to annul judgments at 
law, or the decrees of courts of concurrent jurisdiction, afford- 
ing a fair opportunity for an adjudication of the rights of par- 
ties. Because of fraud in the matter ou which the decree or 
judgment was rendered, the court may not interfere; but, when 
the fraud lies in an extrinsic and collateral act, by which the 
judgment or decree is directly obtained, the court will interfere. 
U.S. v. Throckmorton, 98 U.S. 61. There was no /aches upon 
the part of the appellant in not litigating in the Court of Pro- 
bate the matters of which complaint is now made; and whether 
the bill is regarded as directed to the general, or to the special 
statutory jurisdiction of the court, the demurrer was not well 
taken. 

The decree must be reversed, a decree here rendered over- 
ruling the demurrer, and the cause will be remanded. 
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Gilchrist «. Shackelford. 


Bill in Equity by Purchaser of Lands at Sale under Probate 
Decree, for Injunction of Action at Law by Administra- 
tor, and Conveyance of Title by Heirs. 


1. Purchase at tar-sale.—Held, on the authority of Oliver v. Robinson, 
58 Ala. 46, that *‘ neither the averments nor proofs in this case,’’ as to 
a purchase of lands at a sale for unpaid taxes assessed against owners 
unknown, “are sufficient to effect a devestiture of title for non-payment 
of taxes.”’ . 

2. Sale of lands by administrator.—An administrator’s power to sell 
the lands of his intestate is purely statutory; and unless he files a peti- 
tion, containing the necessary averments to give the Probate Court ju- 
risdiction to order a sale, that court can make no valid-order of sale, save 
when the parties in interest are all adults and of sound mind. A sale 
made without a valid order, based upon a proper petition filed, and up- 
on depositions taken as in chancery cases, is absolutely void, and confers 
no title; but, if the parties are all adults, and of sound mind, it is not 
necessary, in a collateral attack, that the record shall show that the 
proof was taken by deposition. 

3. Description of lands in petition.—** Eighty acres of land, lying north 
of Courtland, and east of the Lamb’s Ferry road,”’ without other descrip- 
tive words in the petition, is not a sufficient description of the lands sought 
to be sold (Code, § 2450), but is void for indefiniteness and uncertainty. 

4. cALrerments of hill hy purchase r, to compel conreyance of le gal title. 
When a purchaser, or sub-purchaser, of lands sold by an administrator 
under an order or decree of the Probate court, files a bill in equity in the 
nature of a bill for specific performance, seeking to obtain a conveyance 
of the legal title from the heirs, and to enjoin an action at law by a sue- 
ceeding administrator, he must aver and prove the facts which give the 
court jurisdiction to order the sale; and the averment of mere legal 
conclusions—as, ‘‘ appropriate allegations,’’ ‘‘ proper parties,’’ ‘legal 
grounds,”’ etc.—is not sufticient. 

5. Proof of proceedings authorizing sale—When the averments of the 
bill are denied, the onus of proving the facts necessary to support the 
order and sale is on the complainant; and these facts are properly 
proved by a transcript from the record of the Probate Court, if in exist- 
ence; and if the record has been lost or destroyed, it must be proved as 
other disputed facts are proved. 

6. Application of purchase-money to debts of estate; correspondence of 
allegations and proof.—-li the complainant fails to prove the facts neces- 
sary to sustain the validity of the sale, he can not have relief because the 
proof shows that the purchase-money was applied in paying the debts of 
the estate, when that fact is not averred in the bill. 


Appear from the Chancery Court of Lawrence. 

Heard before the Hon. Tuomas Coss. 

The bill in this case was filed on the 11th April, 1878, by 
Philip P. Gilchrist, against E. P. Shackelford, as the adminis- 
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trator de bonis non of the estate of John J. MeMahon, de- 
ceased, and the several heirs at law of said decedent ; and sought 
to enjoin an action at law, which said administrator had brought 
against the complainant to recover the possession of a tract 
of land, and to compel a conveyance of the legal title to the 
land by the said heirs. The land was deseribed in the bill, and 
in the complaint in the action at law,as “a tract of land near the 
town of Courtland, containing about eighty acres, more or less,and 
bounded on the north by lands of John B. Hawkins, on the east by 
the Courtland and Lamb’s Ferry road, on the south by the grave- 
yard and lands of E. P. Shackelford and Mrs. J. M. Swoope, and 
on the east by the lands of A. J. Sykes.” The complainant held 
the land under a conveyance from John A. Gilchrist, and claimed 
that said John A. purchased it ata sale made by J.C. Baker, 
the administrator in chief of said MecMahon’s estate. As to 
this sale and purchase, the bill contained the following allega- 
tions: 

* Your orator shows that, after the death of said John J. 
MeMahon, J. C. Baker, then a citizen of said county of Law- 
rence, was duly appointed and qualified as the administrator of 
his estate; and, as such administrator, duly filed his petition in 
the Probate Court of said county, with appropriate allegations, 
and making proper parties, and on legal grounds asked of said 
court a decree for the sale of the lands sued for as above alleged, 
together with other large tracts of land, the property of said 
estate, and lying in said county. Said petition described the 
land now in controversy as ‘eighty acres of land, lying north 
of Courtland, and east of the Lamb’s Ferry road ? and complain- 
ant avers that the same was the only isolated tract of eighty 
acres belonging to said estate that [could] be appropiate ly so 
described; and said petitioner asked the decree of said court 
for the sale of said land, for one-third of the purchase-money 
to be paid [in cash, and the residue to be paid ?| on the Ist day 
of January, 1861, with interest from the Ist January, 1860. Said 
petiton was filed in Angust, 1859, and said decree was granted on 
the 10th October, 1859; and on said 10th October, 1859, said sale 
was advertised in the Moulton Democrat, a newspaper published 
in said county, in pursuance of an order of said court, describing 
said lands and town lots, the order of sale and the terms thereof,and 
signed by said Baker as administrator. Your orator further shows, 
that on the said 14th November, 1859, in pursuance of said decree 
and advertisement, said Baker, as administrator, did sell said lands 
so advertised ; that said eighty acres of land above described was 
bid off at said sale and purchased by John A. Gilchrist, on the 
terms as ad vertised, at the price of dollars per acre, aggregat- 
ing the sum of $2,000; that said Gilchrist paid one- third of said 
purchase-money i in cash, and gave his note for the balance, pay- 
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able January Ist, 1861, with interest from January Ist, 1860; 
that said Baker, as such administrator, duly reported the sale of 
said lands to said Probate Court on the 20th February, 1860, 
and said report was recorded by said court, and said sale was 
also duly approved. And complainant further shows, that the 
said John A. Gilchrist, after the maturity of the said note for 
the balance of the purchase-money, fully paid off and discharged 
the same, and said note was delivered up and surrendered to 
him by said Baker, with marks of cancellation and payment 
across the same by said Baker; but, the war coming on imme- 
diately after the maturity of said note, the further proceedings 
in said Probate Court, properly following the payment of said 
note, were not had in said court. So far as complainant 
knows or believes, said administrator never made any report 
of the payment of the balance of said purchase-money, nor was 
any application ever made for an order to make title to said 
John A. Gilchrist, and no title was ever made to him by said 
Baker. The records of the Probate Court of said county, dur- 
ing the time which embraces the entries aforesaid, were destroyed 
during the late war; so that your orator is unable to produce 
copics of the transactions above recited.” 

The bill contained, also, the following allegations: “ Your 
orator further shows, that the taxes on said land for 1869 were 
not paid, and that for default thereof, on the 10th March, 1870, 
after all legal and regular steps by the assessor and collector of 
taxes, the said lands were sold by the tax-collector, the said tax 
being assessed to owners unknown; and at the sale thereof 
Thomas Masterson became the purchaser of said lands, for the 
sum of $25, that being the tax, penalty, and expenses of the 
same, together with other lands in the same assessment; and 
the said Masterson, on the 10th March, 1872, transferred his 
certiticate of purchase to your orator; and that on the 25th 
March, 1872, Hon. John A. McDonald, the probate judge of 
said county, executed a deed to your orator for said lands. 
The said original deed is lost, or mislaid, so that your orator 
can not find the same, though he has made diligent search for 
it, but the same is recorded ;” and a copy was made an exhibit 
to the bill. This deed, as shown by the exhibit, recited that a 
quarter-section of land, particularly described by number, town- 
ship and range, “was subject to taxation for the year 1869;” 
that said taxes remaining due and unpaid, on the 10th Mareh, 
1870, the tax-collector, * by virtue of authority vested in him 
by law, at an adjourned s sale which was begun and held on the 
first Monday in March, 1870, did expose to sale at the court 
house in said county, in substantial conformity with all the re- 
quisitions of the statute in such case made and provided, the 
said real property above described, for the payment of the 
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taxes, interest, penalties and costs then due and remaining un- 
paid ;* that Masterson became the purchaser of said quarter-see- 
tion, * which was the least quantity bid for,” at the price of $25, 
which he paid to the tax-collector; that Masterson afterwards 
transferred his certificate of purchase to said P. P. Gilchrist ; 
that two years had elapsed since the sale, and the land had not 
been redeemed, Ke. 

The administrator answered the bill, denying all its material 
allegations as to the sale of the lands under the probate decree 
—that a proper petition was ever tiled, or that the proper par- 
ties were brought in, or that the purchase-money was paid, &c.; 
and requiring strict proof of all these allegations. Te also de- 
murred to the bill, for want of equity, because it showed that 
the alleged order for the sale of the lands was void for uncer- 
tainty and indefiniteness in the description thereof; and because 
the complainant, if he acquired any title by his alleged pur- 
chase at the tax-sale. had an adequate remedy at law; and on 
several other grounds specifically assigned. The other defend- 
ants adopted the answer and demurrer of the administrator. 

The complainant took the deposition of John A. Gilchrist, 
who testitied, that he bought the land at a sale ** conducted by 
said J.C. Baker, who claimed to act under a decree of the 
Probate Court ;” that he paid one-third of the purchase-money 
in cash, according to the terms of the sale, and gave his note 
for the residue, as alleged in the bill; that this note was after- 
wards settled, by agreement between him, said Baker, and Rob- 
ert G. MeMahon, to whom the estate of said John J. McMahon 
was indebted, by his giving a draft on his commission-merchants 
in Huntsville, in favor of said Robert G. McMahon, and said 
Baker then delivered up his note, having written the word 
* Settled” across the face of it. He produced the note, which 
purported to be given for “second and last payment on the 
purchase of eighty acres of land north of Courtland ;” and tes- 
tified that the word “Settled,” written across the face of it, was 
in the handwriting of said J.C. Baker. The defendants object- 
ed to the competency of this witness to testify as to any trans- 
actions between himself and said Baker, and moved to suppress 
those portions of his testimony. 

The complainant also took the deposition of the probate 
judge of the county, who testified to the destruction of the ree- 
ords and papers of his office during the war, by the United 
States soldiers under Gen. Streight; and he appended to his 
deposition a certified transcript, purporting to contain “all the 
records of my [his] said office relating to the estate of John J. 
McMahon, having any connection with the sale of property of 
said estate.” The following are the material portions of this 
transcript: “State of Alabama, Lawrence County. Probate 
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Court, February Term, 1860. On the application of J. C. Ba- 
ker, administrator of the estate of J. J. McMahon, deceased, it 
is ordered by the court, that the inventory of property and 
report of sale, as returned and sworn to by said administrator, 
be received and admitted to record, which is in the words and 
figures following, to-wit: Inventory of property belonging to 
the estate of J. J. McMahon, deceased, appraised, advertised, 
and sold by order of court, November 14,1859. Terms of 
sale, one-third cash, January Ist, 1860; balance due January 
Ist, 1861, bearing interest from date... . Eighty acres of 
land north of Courtland, being a part of S.-E. 4 of section 18, 
T. 4, R. 4, sold to John A. Gilchrist, subject to survey, for 
$30.01—82,400.80. On surveying these + acres, at 830.01— 
$120.04, to be secured by bill on Scruggs, Donegan & Co. . . 

The land was not surveyed until the 14th February, three months 
after the sale; hence the delay in making the return. The land 
sold to Gilchrist, advertised as 50 acres, surveyed 84 acres. . . 

I hereby certify, that the above statement of_sale is correct.” 
This was signed by Baker as administrator, and purported to 
be sworn to before a justice of the peace, but without date. 

The complainant also offered in evidence the deed of the tax- 
collector, but adduced no evidence of the proceedings on which 
the sale was founded; and the defendants objected to the ad- 
mission of the deed as evidence. 

The chancellor overruled the demurrers to the bill, but dis- 
misssed it, on final hearing on pleadings and proof, on the 
ground that the complainant had failed to make out his case. 

The decree dismissing the bill is now assigned as error. 





D. P. Lewis, and E. H. Fosrrr, for appellant.—Though the 
evidence may not be sutticient to establisha valid petition and 
order of sale, the records having been destroyed, it is shown 
beyond controversy that a sale was made by Baker, as adminis- 
trator, under proceedings had in the Probate Court; that Gil- 
christ became the purchaser, and paid the purchase-money ; and 
that it was applied to the lawful purposes of the administration, 
in the payment of the debts of the estate. On these facts, 
there being no allegation or pretense of fraud, the purchaser 
may ask a court of equity to compel the heirs to make him a 
title, or to refund the purchase-money, even though the order 
of sale was void.— Bland v. Bowie, 53 Ala. 152-62; Bell v. 
Craig, 52 Ala. 117; Pickens v. Yarborough, 30 Ala. 408; 
Smith v. Wert, 64 Ala. 34. As bearing on other questions that 
may arise in the case, the following authorities are relied on: 
Bigelow on Estoppel, 514; MJuaneely v. McGee, 4 Amer. Dee. 
105; Griffith v. Townley, 33 Amer. Rep. 476; Grignon v. As- 
tor, 2 How. U.S. 340; Thompson v. Tolmie, 2 Peters, 162; 
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Palmer v. Gurnsey, 7 Wendell, 248; Decker v. Livingston, 15 

Johns. 479; 9 Wendell, 520; 1 Phil. Ev. gs 703, 603; 7b. 675, 

note 2. 


Puetan & Wurerer, contra.—The testimony of John A. 
Gilchrist, as to his purchase of the land at a sale by Baker, and 
other transactions between him and Baker, was not competent 
evidence.—Code, § 3058; Stallings v. Hinson, 49 Ala. 92; 46 
Ala. 580; Alexander v. Hoffman, 70 Ul. 114. There is no le- 
gal proof of any sale by the administrator under proper pro- 
ceedings- —no proof that any petition was ever filed, or any or- 
der of sale based on it. The case stands as if the land had 
been sold by the administrator without any order of court, and 
without any authority whatever: and such a sale is void.— Ash- 
urst v. Ashurst, 13 Ala. 781; Fambro v. Gantt, 12 Ala. 298; 
Bartee v. Tompkins, 4 Sneed, 622. The decree and proceed- 
ings for the sale must be proved by the record, or a certitied 
ecopy.—Lyon v. Bolling, 14 Ala. 753. If the record has been 
destroyed, the only remedy is to substitute the lost record.— Bish- 
op v. Hampton, 19 Ala, 792; 2 Brick. Dig. 393-4. The proof 
failing to sustain the case made by the bill, the complainant can 
not have relief based on the application of the purchase-money ; 
since, if that fact was fully proved, it is outside the allegations 
and prayer of the bill. 


STONE, J.—The present bill was tiled to enjoin an action 
of ejectment, and to obtain title to lands, in the nature of an 
application for specific performance. It rests on two distinet 
claims; first, purchase at tax-sale, and title derived thereunder. 
If Gilchrist acquired any title under that purchase and convey- 
ance, it was and is purely legal, and can not aid the equity 
of the present bill. But neither the averments nor proofs of 
that sale and conveyance are sufticient to effect a devestiture of 
title for non-payment of taxes. —Oliver v. Robinson, 58 Ala. 46. 

The main ground of relief is the alleged purchase at admin- 
istrator’s sale. On this question we feel constrained to hold, with 
the chancellor, that the complainant has failed to make out his 
ease. The power in the administrator to sell the lands of his 
intestate is purely statutory; and unless he files a petition, con- 
taining the necessary averments to give the court jurisdiction, 
the Probate Court can make no valid order of sale. Save when 
the parties are all adults, and of sound mind, a sale made with- 
out an order of court therefor, based on a proper petition filed, 
and upon depositions taken in writing as in chancery cases, is 
absolutely void, and confers no title.—Satcher v. Satcher, ‘41 
Ala. 26; Pettus v. McClannahan, 52 Ala. 55; Robertson v. 


Bradford, 70 Ala. 385. And even when the parties are all 
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adults, and of sound mind, all the foregoing requisites must be: 

conformed to, except that on collateral assault, it is not neces- 

sary that the record shall show that the proof was taken by 

deposition. 

The averments of the present bill, as to what the petition to 
the Probate Court contained, are fatally defective. The de- 
scription of the land in the petition for the order of sale, as 
averred in the bill, falls below the requirements of the statute. 
Code of 1876, § 2450. The language employed in this deserip- 
tion is, * Eighty acres of land, lying north of Courtland, and 
east of the Lamb’s Ferry road.” The statute declares, the pe- 
tition “must describe the lands accurately.” The description, 
as averred in this bill, is void for uncertainty. 

There are many other jurisdictional averments, necessary to 
a valid petition, which this bill fails to show were made. The 
petition, to be sufficient, must expressly state one of the statutory 
grounds authorizing a sale. Without this, the court never ac- 
quires jurisdiction to order a sale; and a sale made under an 
order, granted otherwise than on such petition, confers no title, 
legal or equitable. A bill, such as this, which seeks to perfect 
a title to lands purchased at administrator's sale, must expressly 
aver the existence of the facts which gave the Probate Court 
jurisdiction to order the sale; and they must be expressly 
averred, not as conclusions, but as specified facts. ‘ Appro- 
priate allegations,” “proper parties,” “legal grounds,” are 
wholly insufficient. The bill should have set forth what 
were the allegations, who were the parties, and what was the 
ground on which the order was praved.—/obertson v. Brad- 
Tord, 70 Ala. 358; Tyson ve. Brown, 65 Ala. 244. Sometimes 
these averments are supplied by making a transcript of the 
probate proceedings an exhibit to the bill, but that was not 
done in this case. And, when, as in this ease, the averments 
of the bill are denied, the ovuvs is on the complainant to prove 
them. This is done by the production of the probate record, 
properly authenticated, when it is in existence. If destroyed, 
it must be proved as other disputed facts are proved.—J/c- 
Bryde v. bodes, 69 Ala. 133; Smith v. Wert, 64 Ala. 34. Both 
the averments and proof in this case are wholly insufficient. 

It is contended for appellant, that, even if the record fails to 
show the Probate Court acquired jurisdiction to order the sale, 
he is entitled to relief, because the estate got the benefit of the 
purchase-money, in having its debt cancelled to that extent. 
Bell v. Craig, 52 Ala. 215, and Bland v. Bowie, 53 Ala. 152, 
are relied on in support of this position. A complete answer 
to this argument is found in the fact, that the bill contains no 
averment to let in such proof. Relief can not be granted on 











14 SUPREME COURT (Dec. Term, 
[Berry, Demoville & Co. v. Sowell. ] 


allegations without proof, nor on proof without allegations.—1 
Brick. Dig. 743, $$ 1538 ef seq. 
Aftirmed. 


Berry, Demoville & Co. v. Sowell. 
Bill in kquity for Reformation of “Deed. 


1. Reformation of written instruments in equity.—When, through mis- 
take or fraud, a written instrument fails to express a material term of the 
real contract which the parties mutually intended to make, a court of 
equity will reform it, on clear and satisfactory proof, so as to make it ex- 
press the true contract; and this relief will be granted, not only between 
the immediate parties to the contract, but also against creditors and pur- 
chasers chargeable with notice of the mistake; but not against innocent 
third persons who have acquired vested rights, and who can not be placed 
in statu qo. 

2. Same.—On the facts of this case,—a father having conveyed by 
deed a house and lot to his married daughter, reciting only love and affee- 
tion as its consideration, and not using any words which would exclude 
the marital rights of her husband; and an attachment against the father 
being afterwards levied on the property—the deed was reformed, against 
the husband, the father, and the attaching creditor, on averment and 
proof that the husband bought the property, paid a part of the price with 
moneys belonging to his wife, and conveyed it to her father, under a ver- 
bal agreement between the three that it should be conveyed to the wife 
as an equitable separate estate; and that it was not so conveyed through 
mistake on the part of the draughtsman. 

3. Same; voluntary conveyance ; parol evidence as to consideration. 
A voluntary conveyance is void as to the existing creditors of the grantor, 
and parol evidence is not admissible, at law, to contradict its recitals as 
to the consideration. Hence, the grantee, claiming that the deed was 
founded in fact on valuable consideration, would be without legal remedy 
against an attaching creditor of the grantor, and the levy of the attach- 
ment would be no obstacle to a reformation of the deed in equity. 

4. Same; who is bona fide purchaser ; right of creditor to pursue mon- 
eys of debtor.—The attaching creditor in such case, seeking to recover an 
antecedent debt due from the grantor, can not claim protection as a bona 
fide purchaser, against the equity of the grantee to have the deed re- 
formed; nor can he claim that the deed is partly voluntary (and to that 
extent fraudulent and void as to him), because the grantor, his debtor, 
paid a balance of purchase-money due to the original vendor of the land, 
when it appears that he was bound on the note as surety for the pur- 
chaser, the husband of the grantee; nor can he assert any rights against 
the land, by subrogation or otherwise, on account of the moneys thus 
paid by his debtor. 


Appeat from the Chancery Court of Limestone. 

Heard before the Hon. Tuomas Cosss. 

The bill in this case was filed on the 26th April, 1876, by 
Mrs. Julia C. Sowell, a married woman, suing by her next 
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friend, against Benjamin M. Sowell (her husband), Preston Cap- 
shaw (her father), and the partners composing the mercantile 
firm of Berry, Demoville & Co.. a firm doing business in Nash- 
ville, Tennessee; and sought the reformation of a deed toa 
house and lot in the town of Athens, so as to make it show that 
it was not a voluntary conveyance (as on its face it purported 
to be), and to create in the complainant an equitable separate 
estate; and also an injunction against attachments which had 
been levied on the house and_lot, as the property of said Cap- 
shaw, at the suit of Berry, Demoville & Co., as creditors of 
said Capshaw. The deed sought to be reformed, dated Decem- 
ber 19, 1873, was executed by said Preston Capshaw, and con- 
veved the said house and lot to the complainant, on the recited 
consideration of natural love and affection for her. The said 
house and lot formerly belonged to one B. M. Townsend, and 
was sold and conveyed by him, by deed dated March 16th, 1870, 
to said B. M. Sowell, the complainant's husband. The consid- 
eration of this sale and conveyance was 82,000, one half of 
which was paid in cash by said B. M. Sowell; and he gave his 
note for the residue, payable twelve months after date, with 
said Capshaw and another as his sureties. On May 22d, 1871, 
LB. M. Sowell conveved said house ." lot to said Capshaw, on 
the recited consideration of 82,000, by deed with covenants of 
warranty; and Capshaw conveyed it to the complainant, by 
deed dated December 19, 1873, the reformation of which was 
sought by the bill. When Sowell’s note for the purchase- 
money remaining unpaid, $1,000, fell due, or soon afterwards, 
it was paid or taken up by Capshaw, his surety, who paid 8600 
in eash, and gave his own note for the residue, S400; and he 
paid this note afterwards. In explanation of these transac- 
tions, and as grounds for a reformation of Capshaw’s deed to 
the complainant as prayed, the bill alleged that, about the time 
when Sowell’s note for $1,000 became due, on which Capshaw 
was bound as his surety, the complainant’s husband and father 
desired to have the property settled on her as an equitable sep- 
arate estate, and to accomplish this object, by agreement  be- 
tween them and the complainant, she and her husband conveyed 
another lot in Athens to said Capshaw, in consideration of the 
payment by him of the amount due on the note to Townsend, 
and Sowell also conveyed to him the said house and lot involved 
in this suit, on his agreement to convey the property last men- 
tioned to the complainant, by words which might create in her 
an equitable separate estate; and that by a common mistake on 
the part of the parties themselves, and through the ignorance 
or mistake of the draughtsman, the deed afterwards executed 
to her failed to express this intention and agreement. The 
attachment of Berry, Demoville & Co. was levied on the land 
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on the 14th April, 1874, and was founded on a debt created in 
1873, by a partnership of which Capshaw was a member; and 
the complainant alleged “that said property was, at the time 
and long before the creation of said alleged debt, her separate 
property, and was in her actual possession, openly held and 
claimed by her, and purchased and paid for by means of her 
own and her husband’s.” 

Capshaw and Bb. M. Sowell admitted the allegations of the 
bill, and made no defense. Berry, Demoville & Co. demurred 
to the bill for want of equity, assigning several specific grounds 
of demurrer; denied the alleged agreement and mistake, and 
required strict proof thereof ; ‘denied that they had any notice, 
actual or constructive, of said mistake and agreement, and 
claimed to be entitled to protection against it as bona fide pur- 
chasers without notice; and insisted that Capshaw’s deed to the 
complainant, at least to the amount of the purchase-money paid 
by him to Townsend, was voluntary, fraudulent, and void as 
against them. The chancellor overruled the demurrer to the 
bill, and, on final hearing, on pleadings and proof, rendered a 
decree for the complainant. The overruling of the demurrer, 
and the final decree, are now assigned as error. 


MecCiettan & MeCietian, for appellants—(1.) The legal 
title to the house and lot was vested in Capshaw by Sowell’s 
deed to him, and that deed was duly executed and recorded. 
Capshaw’s deed to Mrs. Sowell is a voluntary conveyance on its 
face, and is, therefore, fraudulent and void as against his exist- 
ing c reditors. —Foote v. Cobb, 18 Ala. 585: Thomas v. De Graft- 
fenreid, 17 Ala. 602, and cases cited in 2d Brick. Digest, 21, 
$100. (2.) Whether the purchase-money to Townsend was 
paid by Sowell or Capshaw, or partly by each, is immaterial; 
the complainant being, in either case, a mere volunteer, or gra- 
tuitous donee.—1 Story’s Equity, $s 706-7, 789-04; and cases 
collected in ist Brick. Digest, 694, § 790. (3.) To authorize 
the reformation of a written ievivumaent, on the ground of mis- 
take, the proof must be certain, clear, conclusive, and satisfae- 
tory beyond a reasonable doubt.— Campbell v. [Hatchett, 55 Ala. 
548; Clark v. Hart, 57 Ala. 390; Hubbard v. Allen, 59 Ala. 
283; Lockhart v. Cameron, 29 Ala. 355; Rumbly v. Stainton, 
24 Ala. 712. The evidence here utterly fails to establish the 
mistake or mistakes, as alleged, and the admitted facts clearly 
negative any mistake. Sowell was the draughtsman of the 
deed, and he was a licensed attorney. That he should have 
conveyed the property to Capshaw, instead of conveying it di- 
rectly to his wife, if he desired to create an equitable estate in 
her, was a very singular procedure, which ought to have been 


explained; and his : acceptance of a deed from | Capshaw, which, 
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instead of stating the facts now set up, simply recites love and 
affection as its consideration, ought to have been explained, if 
at all susceptible of explanation. Add to this the averment of 
the bill, that the complainant knew nothing of these matters 
until within “about two months before the commencement of 
this suit” (from which it is a fair inference, that neither of 
these deeds was ever delivered to her), and belief in an honest 
mistake or mistakes, as alleged, requires great credulity. (4.) 
3ut all these transactions, when considered in connection with 
the insolvency of said Capshaw, his efforts to defeat the claims 
of his creditors by collecting his available assets, disposing of 
his property, and ‘leay ing the e ountry, and the levy of an attach- 
ment on this property, are easily understood, and show an at- 
tempt to defraud creditors, which a court of equity will not 
countenance.— Patton v. Beecher, 62 Ala. 580-94; May »v. 
May, 33 Ala, 203; Brantley v. West, 27 Ala, 542. 





Warker & Stetpy, contra, cited Story’s Equity, vol. 
$ 136, 138, 156, 165, 166: Larkins v. Biddle, 21 Ala. 252; 
eyer Uv. Tari YW, Ala. 331: Alevander v. Caldwell, 55 Ala. 
tk: Stove v Hale, 7 Ala. D644; White head v. Brown, LS Ala. 
682 - Baskins vw. Calhoun, 45 Ala. 582. 


g 
~ 
Nu 


SOMERVILLE, J.—It is a settled principle of equity juris- 
prude nee, that where, by mistake, or frand, a deed or other 
written contract fails to express any material term of the real 
agreement which the parties mutually intended to make, a court 
of equity will, on clear and satisfactory proof of such mistake 
or fraud, retorm the ‘nstrument, so as to make it conform to 
the intention of the parties, and embody the actual or true 
agreement.— -~ Al, rand o De Caldur //, 55 Ala. 517: Campbell ?. 
Hlatchett, 1h. 548. The aim of the court, in such eases, is to 
place the parties, as nearly as possible, in the situation they 
would have occupied but for the mistake.— Waterman on Spe- 
citic Performance, $$ 368, 369. 

And this jurisdiction to reform or rectify written instruments 
may be exercised as well against creditors, and purchasers hav- 
ing actual or constructive notice of the mistake, as between the 
immediate parties themselves.-— Dozier v. Mitchell, 65 Ala. 511: 
Baskins ?. Calhoun. 45 Ala. DS?: Wiliams ev. Hlateh. 38 Ala. 
338; 1 Story’s Eq. Jur. $s 165, 166. If, however, the parties 
ean not be placed /” stutu que, or if the mistake can not be 
rectitied without impairing the vested rights of innocent third 
parties, having no notice of the mistake, the aid of equity will 
be withheld.— Waterman on Spec. Perf. $ 384. 

The present bill is filed to reform a deed to certain real estate, 


executed by the defendant, Capshaw, to the complainant, Mrs. 
5) 
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Sowell, and dated December 19, 1873. Ancillary to this, an 
injunction is prayed against a writ of attachment levied upon 
the land by the appellants, Berry, Demoville & Co. No difti- 
culty is presented as between the immediate parties to the deed. 
The bill alleges an agreement between Benjamin Sowell, com- 
plainant’s husband, who is made one of the defendants to the 
bill, and his wife, the complainant, on the one part, and the de- 
fendant, Capshaw, on the other, that the husband should con- 
vey the property in controversy to Capshaw, in order that he 
might re-convey to the wife, in such manner, and with such apt 
words, as to constitute the property her separate estate by con- 
tract. Capshaw, who thus constituted himself a mere trustee, 
made this re-conveyance; but, by omission, ignorance, or mis- 
take of the draughtsman, the consideration of the deed was 
recited to be mere /ove and affection, instead of a valuable one 
moving from the grantee and her husband, and the apt words 
necessary to describe or create the separate equitable estate were 
omitted. The parties are thus alleged to have exeeuted an in- 
strument, by common mistake, different from the one agreed 
on, and prejudicial to the rights of the complainant. These 
facts are admitted in the answers of both Capshaw, the grantor 
in the deed, and of Benjamin Sowell, the husband, who acted 
for his wife; and are, in our opinion, sustained by the evidence. 
The case is clearly one in which the equity of rectitication, 
which is strictly in the nature of specitic performance, can be 
invoked, unless there be some other ground of valid objection. 

The remedy of Mrs. Sowell, in a court of law, was totally 
inadequate. The deed on its face purported to be a mere vol- 
untary conveyance, which would be void as to the attaching 
creditors, whose debts existed at the time of its execution. It 
was incapable of being established by parol proof of a valuable 
consideration in a court of law, such evidence being inadmissi- 
ble as tending to vary the legal effect of the instrument. The 
only remedy, in such eases, is a bill in equity filed with the 
view of its reformation.—Kerr on Fraud & Mis. 191-2; /Zub- 
bard wv. Allen, 59 Ala. 283. 

The levy of the attachment was no obstacle to the reforma- 
tion of the deed conveying the attached property to the com- 
plainant. The equity of Mrs. Sowell, arising from the pur- 
chase of the house and lot in question with her money, was 
superior to the lien acquired by the levy of the attachment, 
whether the attaching creditors had notice of such equity or 
not. The attachment could only reach the actual interest of the 
defendant in attachment, whatever that might be, and is no 
impediment to the assertion of all equities previously existing 
as incumbrances on the property. -—Drake on Attachments, 
§ 223; Freeman on Judg. §§ 356-7. Nor can an attaching 
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creditor claim protection as a bona fide purchaser, as he seeks to 
recover an old debt, and parts with no present consideration. 
Depeyster v. Gould, 2 Amer. Dee. 723; Rogers v. Adams, 
66 Ala. 600. The same rule was applicable, in this State, to 
the liens of judgment creditors, until it was expressly abrogated 
by statute.—Coster ». Bank of Georgia, 24 Ala. 37; P reston 
& Stetson v. McMillan, 58 Ala. 84; Code of 1876, $$ 2199, 
2200; Freeman on Judg. $$ 356-7. . 

The evidence shows that the complainant was in possession 
of the premises, and that the deed from Capshaw to her, here 
sought to be reformed, was executed and recorded before the 
levy of the attachment sued out by appellants. The original 
vendors, Townsend and wife, conveyed to Benjamin Sowell, in 
March, 1870, for a consideration of two thousand dollars. Of 
this sum, one thousand dollars was paid in eash; and the note 
of Sowell was given for the balance, upon which Capshaw be- 
came one of the sureties. Capshaw afterwards became indebted 
to Sowell, in the sum of about six hundred dollars, for a lot of 
land in the town of Athens, which he paid upon the debt to 
Townsend ; and he also paid out of his own funds the balance 
of the pure ‘hase-money, amounting to about four hundred dol- 
lars. t is insisted that this was a donation to the complainant, 
his daughter, to whom he conveyed the house and lot, as above 
stated, in December, 1873, and that the conveyance was, there- 
fore, fraudulent. If the premise be true, the conclusion would 
follow, at least so far as to render the deed constructively fraud- 
ulent, and the grantee would be constituted a trustee 77 cneitum 
to the extent of the gift; such being the principle governing 
voluntary conveyances.—Bump on Ir. Cony. 303. But we are 
not at libe ‘rty to regard the transaction in this light. The four 
hundred dollars in question was paid by C apshaw, pursuant to 
a previous obligation entered into as surety for Benjamin Sow- 
ell. It was not, therefore, a gift to the complainant, but money 
paid by request for the use of the principal, Sowell, against 
whom an action of asswmps/t would lie at the instance of Cap- 
shaw. So, a garnishment might lie against him, as the debtor 
of Capshaw, in favor of the appellants. These conclusions are 
utterly in conflict with the theory of a gift to complainant. 

The fact that the money, paid by the surety for the princi- 
pal, was invested by the latter in the lands purchased for com- 
plainant, confers no right upon the appellants, as creditors, to 
pursue the fund into the investment. Such investment, stand- 
ing alone, raises no equity in favor of the creditors of the 
surety, either by subrogation or otherwise. Such, at least, is 
the doctrine of this court as established by its past yo 
Foster v. Trustees of Athenwum,3 Ala. 302; Knighton v. Cur- 
ry, 62 Ala. 404. 
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(Whorley v. Memphis & Charleston Railroad Co.] 


The decree of the chancellor must, under these principles, 
be attirmed. 


Whorley v. Memphis & Charleston 
Railroad Company. 


Garnishment on Sudyine nts Amendment of Sudgine nt nune 
pro tune, 


a Judgie nt against garnishee : recital of judgine nt against defe ndant. 
A garnishment on a judgment being consequential and auxiliary only, 
the final judgment against the garnishee must recite the fact and amount 
of the judgment against the original defendant. 

2. cLmendment of judgine nt nene pro tunc.—-At common law, a judg- 
ment could not be amended after the expiration of the term at which it 
was rendered ; and while the statutory provisions authorizing the correec- 
tion of errors or mistakes after the expiration of the term, on record or 
quasi-record evidence (Code, § 3154), have been liberally construed, they 
are confined to clerical errors or mistakes, leaving judicial errors to be 
corrected by appeal. 

3. Same; what are clerical errors.—In the entry of a final judgment 
against a garnishee, it is the duty of the clerk to recite the fact and 
amount of the original judgment against the defendant; and his failure to 
do so is a clerical error, Which may be corrected nue pro tune at a sub- 
sequent term. 


Aprrat from the Circuit Court of Limestone. 

Tried before the Hon. Hl. C. Srreaker. 

The appellants in this ease, J. &. L. Whorley, recovered a 
judgment by default against William Greet, at the April term, 
1874, and a writ of inquiry as to the damages was ordered, to 
be executed at the next term; and at the next term, on the ex- 
ecution of the writ, the damages were assessed at 8105.47. On 
this judgment a garnishment was sued out on the 29th of Sep- 
tember, 1877, and was served on the Memphis & Charleston 
Railroad Company as the debtor of said Greet. The garnishee 
filed an answer, admitting an indebtedness to said Greet to the 
amount of $162.50; and judgment was thereupon rendered against 
said garnishee, at the May term, 1879, for that amount with costs 
against the defendant; but this judgment did not recite the fact or 
the amount of the original judgment. Afterwards, in vacation, 
the plaintiff entered on the docket a motion to amend this judg- 
ment, zune pro tune, “by reciting in substance the existence, 
date, amount and parties to the _judgment rendered in said 
cause against said Willam Greet ;” and this motion coming on 
to be heard at the next term, they offered in evidence, in sup- 
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port of their motion, the original judgments against Greet, the 
affidavit and garnishment, the answer of the garnishee, and all 
the proceedings i in the cause shown by the ree cord. The court 
excluded all this evidence as offered, on objections interposed 
by the garnishee, and overruled the motion te amend the judg- 
ment. The plaintiffs duly reserved exceptions to these sev eral 
rulings, and thev now assign the same as error. 


R. A. MeCreiray, with Rice & Winey, for appellants, cited 
Jackson v. Shipman, 28 Ala. 488; Faulks +. Heard & Due, 31 
Ala. 516; Curry v. Woodward, 44 Ala. 305; Bonner v. Mar- 
tin & Lowe, 37 Ala. .83: Ford v. Tinchant,. 49 Ala. 567; 
Blair v. Rhodes, 5 Ala. 648; Drake on Attachment, 658, 


Humes & Gorpox, contra.— A garnishment is the institution 
of a new suit, and is gove ned by the general rules applicable 
to other suits; and though it be “consequential to the original 
suit, the judgment against the original defendant is no part of 
the record in the garnishment proceedings, unless made so in 
pooper manner.—Drake on Attachinents, § 459; 1 Brick. Dig. 
173, $ 277: Pearce v. Winter Tron Works, 32 Ala. 72. In this 

case, the original pi nent against the do I makes no ref- 
erence or allusion whatever to the judgment against the origi- 
nal debtor, and the record nowhere shows that that judgment 
was brought to the notice or knowledge of the court, as a part 
of the ease against the garnishee. The motion to amend xwne 
pro tune proposed to sup ply this defeet; not by showing from 
record evidence, or guase-record evidence, that the clerk did 
not enter correctly the judgment actually rendered by the 
court; but by adding to the judgment which the court actually 
rendered, and supplying omissions which were fatal to that 
judgment. This is not the correction of a clerical misprision, 
and the court prope rly refused to allow it.— Van Dyke v. State, 
92 Ala. dT: ° ( ‘urtis e. Gaine S, 46 Ala. 45 dD: Er * parte Cresswell, 
60 Ala. 378 - 2 thus a. MeClanahan. 52 Ala. 55-8: Daviess 
County v. Howard, 13 Bush, Ky. 105; al? v. Williams, 10 
Me. 290; 1 Ohio, 375; 12 Mart. La. 358; Zaylor v. Harrell, 
65 Ala. 1: Nabors v. Meredith. 67 Ala. 33 3 Nolan v. Locke, 
16 Ala. 52; Gibson v. Wilson, 18 Ala. 63; 3 Tenn. Ch. 137; 3 
Cal. 155; Armstrong v. Robertson, 2 Ala. 164; Benford v. 
Daniels, 13 Ala. 667; Burt v. Hughes, 11 Ala. 571; Harris 
v. Martin, 39 Ala. 556; Draughan v. Bank, 1 Stew. 66; 8 
Mo. App. 290; 74 N. C. 597. 


BRICKELL, C. J.—A_ garnishment, issued as a remedy to 
obtain satisfaction of a judgment, is strictly statutory, and is, 
in some respects, a new suit ; yet, it is essentially consequential, 
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and auxiliary to the judgment.— Blair v. Rhodes, 5 Ala. 548 5 
Hopper v. Todd, Ss Ala. 121; Cuse v. Moore, 21 Ala. 758: 
Jackson v. Shipman, 28 Ala. 488. It can not issue from any 
other court than that in which the judgment was rendered. 
Hopper v. Todd, supra. Like an execution upon the judgment, 
it must issue in the name of the plaintiff in whose favor the 
judgment was rendered, though he may not be the real and 
beneficial owner; for, as is said, the “suit is consequential to 
the judgment in the principal case, is designed as a remedy for 
its colleetion, and must be commenced and prosecuted in the 
name of the plaintiff in that judgment, no matter who may be 
its real owner.” —/achson ¢. Shipman, supra. Ut the judgment 
has been satistied, and the satisfaction appears of record, so that 
an execution can not issue, a garnishment can not issue, though 
the fact may be the satisfaction proceeded from a stranger, for 
whose use the judgment was to be kept open.— 7hompson v. 
Wallace, 8 Ala. 152. As it is a dependency of the judgment, it 
is essential to the regularity of a judgment against the garnishee, 
that in it should be recited the tact and amount of the recovery 
against the original defendant ; otherwise it can not be known 
that the plaintiff stands in a relation which entitles lim to pur- 
sue the remedy, nor that he is entitled to recover the amount 
that the garnishee is condemned to pay.—1L Brick. Dig. 183, 
$431. The judgment originally rendered against the garnishee 
in this case, not reciting the fact and amount of the recovery 
against the defendant, was therefore defective and irreguiar. 

2. At the common law, courts were not authorized to amend 
judgments after the close of the term at which they were ren- 
dered. It was only while the proceedings were in er/, that 
the right and authority of amendment existed. Judgments 
and records are not, therefore, amendable ata subsequent term, 
except in pursuance of statutory provisions, or when there is 
matter of record upon which the amendment may be based— 
“when there is aie memorial, paper, or other minute of the 
transactions in che ease, from which what actually took place 
ean be clearly ascertained and known.”—A/hbers ov. Whitney, 1 
Story, 3l0. The statute (Code of 1876, $ 3154) requires the 
amendment of clerical errors or mistakes in tinal judgments, up- 
on the application of either party, when there is sutticient mat- 
ter apparent on the reeord or entries of the court to make the 
amendment. The construction of the statute has been liberal, 
and, while the courts have rigidly adhered to the requisition, 
that the evidence upon which the amendment is based mnst be 
of record, or guast of record, not resting in parol, all amend- 
ments in furtherance of justice, making the record speak the 
whole truth of the transaction, have been allowed. The omis- 
sion, mistake, or errors of the clerical otticer of the court, have 
VOL. LXXIL. 
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not been permitted to prejudice suitors, when the evidence for 
their correction was found upon the records. The correction 
is, however, of clerical errors—it is not of the express judg- 
ment the court may have pronounced. It is in respeet to an 
error or defect in the entry of the judgment the court rendered ; 
the omission of the statement of a fact the parties are entitled 
to have spread upon the record, or, it may be, expunging the 
statement of a fact incorrectly or impertinently introduced. 
The clerical duty is the entry of the judgment the court ren- 
ders, however erroneous it may be; and if the duty is per- 
formed, the correction of the error must be made in an appel- 
late court. But, when the judgment rendered is not entered, 
or the wrong judgment is entered, upon proper evidence the 
error will be corrected, and the appropriate judgment entered. 

3. The recitation of the fact and amount of the recovery 
against the defendant, in the entry of the judgment against the 
garnishee, is the duty of the clerk, as is the recitation of the 
judgment x¢s/ in correspondence with the reeognizance.— (Gor- 
ernor t. WNnight, 8 Ma. 297 5 State oe Craig, 12 Ala. 563. The 
omission of the recitation may be corrected on motion, and the 
Cireuit Court was in error in refusing to order the correction, 
and the entry of the appropriate judgment. 

Reversed and remanded. 


Martin «. Tally. 


Np DCP Ne deus or Kevecution on Prohatk Deere aqainst Ny 118 


oi Administration Bond. 


lL. Coneclusiveness of decree. —In a proceeding to enforce a decree ren- 
dered in favor of a guardian for the use of his ward, by summary execu- 
tion against the sureties on the defendant’s bond as administrator, the 
recitals of the decree are conclusive as to the fact of the guardian’s ap- 
pointment and its regularity, and they can net be impeached or ques- 
tioned. 

2 Noweresidence of quardian.—The fact that a guardian is a non-resi- 
dent when a decree is rendered in his favor, for the use of his ward, does 
not justify the inference that he was also a non-resident at the time 
of his appointment, but the court will presume, if necessary, that 
he changed his residence after his appointment; and even if he was a 
non-resident When appointed, the appointment would not be void, but 
only irregular and voidable. 

3. Revivor of decree, and conclusiveness of revived decree. —A void de- 
eree can not be revived; consequently , in a proceeding to enforce satis- 
faction of a decree which has been revived, the validity of the orignal de- 
cree can not be assailed. 
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4. Same; conclusiveness of decree against administrator, as against his 

sureties.—A decree rendered against an administrator, on final settlement 
of his accounts, is equally conclusive on his sureties, in the absence of 
fraud or collusion, as to the matters of account, but not as to the factum 
of the bond, or other defenses personal to the sureties; and when such 
decree is revived against the administrator, the revivor is equally con- 
elusive on his syreties, except as tosuch personal defenses, although they 
were not parties to such revivor, and had no right to appear and defend 
against it. 
5. Statutes of limitation; rule of construction.—Statutes of limitation 
are enacted in the interest of repose, and rest on the presumption that 
meritorious claims will not be allowed toslumber until human testiimony 
is lost, or human memory fails; and their remedial provisions are never 
construed strictly. 

6. Limitation of action , against suretii S on administration hond. 
Under the statute which prescribes six years as the limitation of ‘ ae- 
tions against the sureties of executors, administrators or guardians, for 
any misfeasance or malfeasance whatever of their principal, the time to 
be computed from the act done or omitted by their principal which tixes 
the liability of the surety’ (Code, § 3226, subd. 7); the word actions, 
being liberally construed, includes a summary execution against the 
surety, on the return of ‘No property found’ on an execution issued on 
a decree against his principal; the statute begins to run from the ‘rendi- 
tion of the decree against the principal; and when the decree is revived, 
no execution having issued on it before revivor, the statute is available 
to the sureties as a defense against a summary execution on the revived 
decree, issued more than six years after the rendition of the original de- 
cree. 


Appra from the Probate Court of Jackson. 

Tried before the Hon W. L. Marrix, Register in Chancery, 
sitting pro hue vice for the Probate Judge, who was disuali- 
fied by interest. 

In the matter of a petition filed in said Probate Court on the 
16th September, 1852, by J. F. Martin, William B. Keeble, 
George W. R. Larkin, William R. Larkin, and John Compton, 
seeking to supersede and quash an execution which had been 
issued against them from said Probate Court, on the Ist Au- 
gust, 1882, as sureties on official bonds given by James M. Bu- 
chanan, as administrator of the estate of Wintield S. Mason, de- 
ceased. There were two bonds given by said administrator ; 
the tirst dated in March, 1862, which recited a grant of admin- 
istration de bonis non to said Buchanan and Mrs. Frances 8. 
Mason jointly, and on which said J. F. Martin and W. B. Kee- 
ble were sureties ; and the second dated Mareh 23d, 1863, which 
was given after the death of Mrs. Frances 8. Mason, on the re- 
quisition of the probate judge acting ex mero motu, and which 

was signed by said John Compton, William R. Larkin and 
Geo. W. R. Larkin, as sureties for said Buchanan as sole ad- 
ministrator. The execution was issued against the sureties on 
both of these bonds, and recited the issue of a former execu- 
tion against the administrator alone, and its return “ No prop- 
erty found;” and the decree on which said executions were 
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issued was described in each of them. <A former execution 
against these sureties, issued in January, 1882, was returned 
May 8th, * No property found, as to James M. Buchanan; and as 
to the other defendants, returned under restraining order from 
the Chancery Court of Jackson county;” and the execution 
now sought to be superseded was issued after the final decision 
of that chancery case, by this court on appeal, at the last term. 
Larkin v. Mason, 71 Ala. 227. 

The original decree against said Buchanan, on which said ex- 
ecutions were based, was rendered by said Probate Court, on 
the Sth April, 1868, on final settlement of his accounts as such 
administrator, “in favor of B. W. Mason, as the guardian of 
Frances W. Mason, a minor, who was an heir-at-law of said W. 
S. Mason, deceased :” and in Mareh, 1878, this deeree, on which 
no execution had been issued, was revived against said admin- 
istrator, in favor of John B. Tally, as the administrator of the 
estate of said Frances W., who died in January, 1870, intestate, 
unmarried, and during her minority. These decrees, and the 
material facts stated in them, were also stated in the executions. 
The petitioners sought to supersede the execution against them, 
and to have the decree entered satistied as to them, on the 
ground of payment and satisfaction, in whole or in part, and 
because all remedy against them was barred by the statute of 
limitations. There was a demurrer to the petition, which the 
court overruled; and other pleadings were had, which it is un- 
necessary to notice. On hearing of the cause on pleadings and 
evidence, the court held that the petitioners were not entitled 
to the relief prayed, and therefore dismissed their petition, at 
their costs. The petitioners excepted to this judgment and de- 
cree, and they now assign it as error. 


Rosryson & Brown, for appellants.—The statute of limita- 
tions of six years was a complete bar to the enforcement of the 
decree against these petitioners, as the sureties of the admin- 
istrator.—Code, § 3226, subd. 7. As to them, the statute be- 
gan to run from the rendition of the original decree against 
their principal, which was the judicial ascertainment of his de- 
fault.—Fretwell v. Me Lemore, 52 Ala. 136; Rives v. Flinn, 
47 Ala. 481; Ward v. Yonge, 45 Ala. 474. That the statute 
applies in such a ease as this, see Ragland v. Calhoun, 66 Ala. 
607. The infaney of the ward at the time the decree was ren- 
dered, if her administrator could in any ease set it up against 
the bar created by the statute of limitations, can not avail him 
here, since the guardian was barred; and the general rule is, 
that when the trustee is barred, the beneficiary is also barred. 
Tif. & Bullard on Trusts, 720, see. 7; Wiliams v. Otey, 8 
Humph. 563; 10 Geo. 359. 
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Hexr & Croprrox, and W. I. Norwoop, contra.—(1.) The 
defenses which the sureties now set up, if founded in fact, 
ought to have been pleaded to the proceeding to revive the de- 
cree, and it is now too late to present them. The revivor of 
the decree, like the original decree itself, concludes the sureties 
as well as their principal; and though they were not parties to 
either decree, they might have been made parties on their own 
motion, and are as much concluded by the decree as if they had 
in fact intervened.—//atley v. Boyd's Adim’r, 64 Ala. 399 ; 
Grimmett v. Henderson, 66 Ala. 521: Gravett v. Malone, 54 
Ala. 19; Wi//iams v. Howell, 4 Ala. 693. (2.) There is no 
statute of limitations applicable to this case, and the statute of 
six years certainly does not govern it. The statute never be- 
gins to run, until there is some one capable of suing and being 
sued.—2 Brick. Dig. 220.$35. The statute did not run against 
the plaintiff's intestate, because she was an infant when the de- 
cree in her favor was rendered, and died in infancy; and in- 
fants are expressly excepted from the operation of the statute. 
The interpositon of 5. W. Mason as her guardian, and his fail- 
ure to enforce the decree, if he could have done so, would not 
affect her rights. — Wallis v. Moore, i8 Ala. 458-63. But the 
original decree itself recites, that it is shown to the satisfaction 
of the court, * by properly authenticated evidence filed of record, 
that B. W. Mason, of the county of Giles, in the State of Ten- 
nessee, is the legal guardian of the said minor;” and one of the 
admitted facts, as shown by the agreement entered of record, is, 
“that said B. W. Mason received his appointment as such guar- 
dian in Giles county, Tennessee, and continued to act in that 
capacity up to the death of his said ward.” A foreign guardi- 
an, Who is not shown to have complied with any of our statutory 
requirements, had no right to sue out execution on the decree, 
and could have no standing in our courts.—Smith v. Wiley, 22 
Ala. 596: Smith v. Smith, 13 Ala. 329; 1 W ms. Ex’rs, B56. 


W. L. Brace, also of counsel for the appellee, submitted a 
written argument on the statute of limitations, of which the 
following is a brief svnopsis:—-By virtue of the relation and 
wivity existing between an administrator and the sureties on 
his bond, a decree rendered against him, on tinal settlement of 
his accounts, is equally conclusive on them, unless they can 
show it was obtained by collusion and fraud.—Freeman on 
Judgments, § 180; 4 Ala. 693; 16 Ala. 9; 19 Ala. 228; 36 
Ala. 606; 60 Ala. 115; 61 Ala. 480, It is also conclusive as 
to assets.— Ayle v. Mays, 22 Ala. 692. Such a decree may be 
revived by scire facias.—Code, SN 3174-75: 3 Ala. 993; 382 
Ala. 502. The law governing such revivor, the mode of pro- 
cedure, and the effect of the decree when revived, are the same 
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as in other cases; there being no exception, or special pro- 
vision, in favor of such sureties. In such proceeding to re- 
vive, the decree on its face imports absolute verity, and it can 
not be impeached by any matter going behind it.—16 Ala. 95; 
22 Ala. 150. The revived decree has all the force and effect 
of the original decree, and is equally conclusive on the sureties, 
but subject, of course, to their right to show payment or re- 
lease after the rendition of the original decree, or that it would 
not have supported or authorized an execution; and they may 
intervene and make themselves parties to the proceeding to re- 
vive, for the purpose of setting up these defenses, as on the final 
— they might.—/ladley v. Boyd, 64 Aia. 399; Baines 
Barnes, 64 Ala. 375: Garrett v. Garrett, 69 Ala. 429. 
Whether they intervene or not, they are equally concluded by 
the decree. When a decree is rendered against an administra- 
tor, on final settlement of his accounts, three different statutes 
of limitation come into operation from that date: Ist, six vears, 
as the limitation to an vcf/on on the bond against the sureties 
(Code, § 3226, subd. 7); 2d, twenty years, as the limitation to 
an action on the decree (Code, § 3223, subd. 2): 3d, ten and 
twenty years, as the limitation to a revivor of the decree, to be 
determined by the issue of an execution on it within ten years 
(Code, $$ 3173-75). These several statutes relate only to the 
remedies prescribed by them respectively, and neither of them 
extinguishes the debt.— Wave v. Curry, 67 Ala. 284-89. When 
several remedies are given by law for the enforcement of a 
debt, the fact that one of them is barred is no defense to the 
others. —/eey v. Owens, 28 Ala, 642; Ware v. Curry, 67 Ala. 
9S4+: Chapman v. Lee, 64 Ala. 483: Godsey ?. Buson. Ss Ired. 
264. The limitation of six years is prescribed only for actions, 
and it can not properly be extended by construction to erecu- 
tions. An action is a civil suit, commenced by summons and 
complaint; an execution is final process for the collection of a 
judgment or decree. The two are widely distinet in meaning, 
and have no common field of operation. An execution may is- 
sue against the sureties of an administrator, * whenwerer an exe- 
cution for money has issued against him fromthe Probate Court, 
and has been returned unsatistied.”— Jewett v. Hoogland, 30 Ala. 
718-21. The ease of Fretwell v. McLemore (52 Ala. 136), and 
others cited for appellants, were «ct/ons on administration 
bonds, and have no application. 


STONE, J.—In August, 1861, Winfield S. Mason died in- 
testate. a resident of Jackson county, Alabama. In March, 
1862, Frances S. Mason and James M. Buchanan were appoint- 
ed administrators of his estate, and gave bond, with Wm. B. 
Keeble and Johnson F. Martin as their sureties. Mrs. Frances 
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S. Mason died in 1863, and no settlement of her administration 
was ever had. It is not shown she had any separate adminis- 
tration account. Buchanan continued in the administration. 
In March, 1863, after the death of Mrs. Mason, the judge of 
probate, of his own motion, required Buchanan, the adminis- 
trator, to give an additional bond; and he gave such bond, 
with W. R. Larkin, John Compton, and Geo. R. Larkin, as his 
sureties. James E. Mason and Frances W. Mason, infants of 
tender years, were the heirs-at-law and distributees, alike of 
Wintield S. Mason and Frances S. Mason. One Hopkins be- 
‘ame administrator of Frances 8. Mason, she having died in- 
testate. 

In April, 1868, James M. Buchanan made a final settlement 
of his administration of Wintield S. Mason’s estate, in the Pro- 
bate Court of Jackson county,—said James E. and Frances W. 
being still minors. [is accounts were audited and stated, and 
a balance of some thirty-one hundred dollars was found in his 
hands for distribution. This sum was divided into three parts, 
and decrees were then rendered against said Buchanan, for the 
several thirds; one in favor of HLlopkins, as the administrator of 
Frances S. Mason, the widow; one in favor of B. W. Mason, 
as the guardian of James E. Mason, minor, for the use of said 
James E. Mason; and one in favor of B. W. Mason, guardian 
of Frances W. Mason, minor, and for her use. The decree last 
mentioned—that in favor of B. W. Mason for the use of Fran- 
ces W. Mason—is the subject of the present controversy. No 
execution was issued on that decree, until after the revivor 
hereinafter stated. 

Said Frances W. Mason having died a minor, John B. 
Tally was appointed her administrator; and in March, 1878, 
pursuant to a motion and notice therefor, said decree, so ren- 
dered in 1868, in favor of B. W. Mason, guardian of Frances 
W. Mason, and for her use, was revived in favor of said Tally, 
as her administrator. An appeal had been taken to this court, 
pending the proceedings, and questions of law were settled, 
which entered into the question of revivor.—J/ason v. Bu- 
chanan, 62 Ala. 110. An execution against Buchanan was is- 
sued on said revived judgment, in July, 1878, which was re- 
— in November following, “No property found.” This 

ras the first execution issued against Buchanan on said decree, 
ities before or after the said decree of revivor. In January, 
1882, an execution was issued on said revived decree, and on the 
return ‘No property’ made on said first execution, against said 
Buchanan, and against his sureties on both said bonds. There- 
upon, said sureties obtained a supersedeas of said execution, as 
against them, and, among other defenses, pleaded the statute of 
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limitations of six years, as a bar to the proceeding against them. 
This defense was disallowed by the Probate Court. 

It is shown in the record, that when the decree was ren- 
dered, B. W. Mason, the alleged guardian, was a resident of 
the State of Tennessee. It is not shown when or where he 
was appointed, nor is it shown he ever had been appointed 
such guardian, further than the recital in the decree that he 
was such guardian of said Frances W. Mason. There is noth- 
ing in the objection based on these facts. The recital in the 
decree, affirming that he was guardian, proves the fact, in a 
collateral presentation, such as this.—/Vorentine v. Barton, 2 
Wall. 210. Judgments and decrees of courts, pronouncing the 
existence of collateral facts material to their regularity, are 
presumed to be correct. Nor can we presume said Bb. W. 
Mason was a non-resident of Alabama, at the time he was ap- 
pointed guardian. There is nothing in the record to raise such 
presumption; and, if necessary, we would presume he was a 
resident when appointed, and changed his residence afterwards. 
We may go further: If he was non-resident when appointed, 
the appointment was not vo‘d. —[t was, at most, irregular, and 
would stand, until revoked.—DPuchanan v. Tally, at the last 
term; Broughton v. Bradley, 34 Ala. 694; Brock v. Frank, 
51 Ala. 85. : 

There is another view, which is a full answer to any argu- 
ment that may be based on the non-residence of the guardian, 
in whose name the original decree was pronounced. That 
original decree is the foundation, on which the decree of reviv- 
or stands. If it was void, it could not be vitalized by an order 
of revivor. Revivors restore life to judgments and decrees 
that have become dormant. They restore that which has been 
lost by neglect. If there was no previous living existence, 
there can be no restoration. The revivor and execution, in this 
case, estop the appellee from gainsaying the validity of the de- 
eree, on which the whole proceeding rests.— Buchanan v. Tally, 
supra. 

It is contended for appellee, that the petitioners, sureties on 
the bonds, should have had themselves made parties with Bu- 
chanan in the probate proceedings instituted to revive the de- 
cree, and should then and there have interposed the defense of 
the statute of limitations. Failing to do so, the argument is, 
that they, together with Buchanan, are concluded by the decree. 
There can be no question that the decree, both original and re- 
vived, rendered against Buchanan, is equally binding on his 
sureties, as to all matters that are not personal defenses. This 
grows out of our statutes, which make it the duty of the ad- 
ministrator, imposed by his bond, to make settlement of his 
administration. Hence, the state of the accounts, ascertained 
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and decreed against the personal representative himself, is alike 
conclusive on him and his sureties, in the absence of fraud and 
collusion. Not so, however, as to the factum of the bond, and 
the surety’s liability upon it. These are questions which can 
not arise on a mere proceeding to bring the administration to 
a settlement, to which the sureties are not parties.—G@rimmet 
w. Henderson, 66 Ala. 521; Larkins v. Mason, 71 Ala. 227. 
The proceeding in this ease was against Buchanan alone, and 
its purpose was to revive the decree previously rendered against 
him. To such proceeding the limitation istwenty years. The 
sureties had neither power nor right to appear or defend against 
this proceeding. The fact and extent of their principal’s lia- 
bility had been fixed by the decree of 1868, and that decree 
equally fixed their liability at that time, with the exception of 
personal defenses. In the state of the record, any defense they 
could have made could not have availed Buchanan, their prin- 
cipal.—See Garrett v. Garrett, 69 Ala. 429; Code of 1876, 
§ 3224, subd. 2; 1 Brick. Dig. 925, ys 153-5. 

Section 3226 of the Code of 1876, subd. 7, declares a limita- 
tion of six years to “actions against the sureties of executors, 
administrators or guardians, for any misfeasance or malfeasance 
whatever of their principal; the time to be computed from the 
act done or omitted by their principal, which fixes the liability 
of the surety.” 

Payment of the decree rendered in this cause by the Pro- 
bate Court, was the act omitted to be done. Our uniform rul- 
ings are, that the rendition of a decree for money, on final set- 
tlement of an exeeutor, administrator or guardian, fixes the lia- 
bility of the surety.— Fretwell v. McLemore, 52 Ala. 124-36; 
Wright v. Lang, 66 Ala. 389. As soon as the decree was ren- 
dered, it became the duty of the administrator to pay it; and 
failing to do so, an action lay at once against his sureties. The 
breach, in such case, is the non-payment by their principal, of 
the amount of the decree.—1 Brick. Dig. 925, ss 147, 152. 
The right of action accrues then, because it is the duty of the 
principal to pay; and the sureties may then pay, and charge 
their principal for the breach in not paying. Such payment 
by the sureties could not be classed as voluntary. 

It is contended for the appellee that, inasmuch as the statute 
employs the word actions, in prescribing the limitation we are 
considering, it can not be applied to this case, because the pres- 
ent statutory proceeding is in no sense an action; that the issue 
of an execution, which is final process, can not be the commence- 
ment of an action, whose initiatory step is an original process. 
In Steele v. Graves, 68 Ala. 17, following former rulings, we 
said: “The right to have execution against the sureties, is stat- 
utory. It is a substitute for a suit on the bond for non-payment 
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by the administrator of the decree against him.”—See ///iott 
v. Mayfield, 4 Ala. 417, 424. Now, it could not be contro- 
verted, that if suit had been brought against the sureties, alleg- 
ing non-payment of the decree as the breach of the bond, the 
six years statute of limitations would have been a good plea in 
bar. Cases frequently arise, in which the statutory remedy 
‘an not be resorted to. If the administrator dies before settle- 
ment, and the settlement is consequently made by his personal 
representative, the statutory remedy by execution can not be 
invoked. To any proceeding in such case, the statute might 
be pleaded by the sureties. Would it not be strange that, in 
two cases, in all other respects parallel, the accidental death of 
one principal would release one set of sureties, and leave the 
others liable? We think the construction claimed is too literal 
and narrow. Statutes of limitation are enacted in the interest 
of repose. Their remedial provisions are never construed nar- 
rowly. They rest on the presumption that meritorious claims 
will not be allowed to slumber, until human testimony is lost, 
or human memory fails. 

Our interpretation of the statute is, that the word actions 
can not be construed in any technical sense, but that it embraces 
all civil proceedings instituted or set on foot, to enforce the lia- 
bility. Mr. Bouvier says: “Ina quite common sense, action 
ineludes all the formal proceedings in a court of justice, at- 
tendant upon the demand of a right made by one person or 
party of another in such court, including an adjudication upon 
the right, and its enforcement or denial by the court.” This, 
whatever its form, if not asserted against the surety until more 
than six years after the liability of the principal is fixed by 
decree; may be suecessfully defended by interposing the plea 
of the statute. 

All the facts in this case are before us, and there is no neces- 
sity for remanding the cause. 

The decree of the Probate Court is reversed, and a decree is 
here rendered, superseding and quashing the execution, so far 
as the sureties on the two bonds are concerned; and no other 
execution will issue against them on said decree. 
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Henderson vw. Ala. Gold Life Insurance 
Company. 


Henderson ¢«. Horton. 


Bills in kyu ity by Creditors, jor Marshalling Securities. 





2. Marshalling securities as between creditors.—When one creditor has 
a lien upon two distinct funds, and another creditor has a lien upon one 
of them only, a court of equity will, at the instance of the latter, compel 
the former creditor to exhaust the separate fund before resorting to the 
fund common to both; but, whether this principle applies to a lien ae- 
quired by the service of an attachment or garnishment at law, is not de- 
cided. 

2. Attachinent and garnishment; what demands may be reached.—Pro- 
ceedings by attachment and garnishment, in courts of law, are purely of 
statutory origin, and can operate only on the legal rights of the defend- 
ant in attachment—that is, such rights as he could enforce by action at 
law in his own name; and money in the hands of a garnishee can not be 
reached, unless the defendant himself could recover it of the garnishee 
by action of debt or jndebitatus assuimpsit. 

3. clssiquinents of policy of life-insurance ° garnishine nt against Jirst 
assignee, after assignment of surplus.—The holder of a policy of life-in- 
surance having transferred it as collateral security to one of his creditors, 
and afterwards assigned his interest in the residue to a second creditor, 
other creditors can not, by garnishment subsequently sued out against 
the first assignee, reach the surplus remaining in his hands after the se- 
cured debts have been paid; nor ean they maintain a bill in equity, the 
money having been paid into court by the garnishee, to compel the see- 
ond assignee to exhaust other securities held by him before resorting to 
the surplus. 


Arrrat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Fosrrr. 

These two cases were consolidated by the order of the chan- 
cellor in the court below, and were argued and considered as 
one case. The bills were filed on the 11th March, 1880,—one 
by the Alabama Gold Life Insurance Company, a domestic cor- 
poration, and the other by Frank S. Horton—against George 
G. Duffee and William Henderson; and sought to enjoin said 
Henderson, as the assignee of Duffee, from proceeding further 
at law to claim a fund, which had been deposited in court by 
Joseph Steiner, as garnishee, in suits instituted by the com- 
plainants respectively against said Duffee; and to compel him 
to first exhaust other securities alleged to be held by him for 
the payment of his debt, in order that the complainants might 
obtain, out of the said fund, satisfaction of the judgments 
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which they had recovered in their said actions at law against 

Dutfee. 

The suit in favor of the Alabama Gold Life Insurance Com- 
pany against Duffee was commenced on the 12th August, 1879; 
and a garnishment was sued out against Steiner, as the debtor 
of Dutfee, which was served on the garnishee on the 13th Au- 
gust, 1879. The action in favor of Horton was also com- 
menced on the 12th August, 1879; and a garnishment was sued 
out against Steiner, which was served on him on the 14th Av- 
gust. In each case, judgment by default was rendered against 
Duffee, the defendant in the original suits, on the 22d Novem- 
ber, 1879. The garnishee, in each ease, filed an answer, sub- 
stantially the same; stating, among other things, that Duffee 
became indebted to him on the 26th August, 1877, by promis- 
sory note for $1,458, and, to secure the payment of that note, 
on that day transferred to him, as collateral security, a policy 
of insurance for $5,000 on the life of one Martin Robbins, who 
was then living, “and all his (said Duffee’s) interest in the part- 
nership assets belonging to the late firm of Dunklin, Duffee & 
Co.; and it was then and there agreed between said Duffee and 
this garnishee, that the proceeds of said policy of insurance and 
said partnership interest should be applied by this garnishee to 
payment of said note for $1,458, and for the residue, after pay- 
ing expenses of collection, &e., he was to account to said Duf- 
fee.” The answer further stated, that said Robbins, whose life 
was insured, died on or about August Ist, 1879, and proof of 
his death, &e., had been prepared and forwarded to the insur- 
ance company; and that the garnishee had been notified, “ on 
or about December 17th, 1875, that said Duffee had transferred 
whatever interest he had in said policy, after this aftiant’s said 
claims were satisfied, to W. B. Montgomery, who resides near 
Starkville, Mississippi, and who now claims said residue, if any 
there be, as his property.” A supplemental answer was after- 
wards tiled by the garnishee, aileging that he had collected the 
money due on the policy, and, ‘after paying his own claims, 
necessary EXpenses, &e., had remaining in his hands a balance 
of $2,267.38, which he brought into court; and he prayed that 
the plaintiffs i in the garnishments and said W. B. Montgomery 
“be required to interplead, and to propund their respective 
claims to said fund, and that he be discharged.” 

The record does not show that Montgomery was ever noti- 
fied of the garnishment proceedings; but, on the 4th March, 
1880, a petition was filed in the causes by William Henderson, 
alleging that, on January 15th, 1880, he had purchased from 
Montgomery said Duffee’s note, for which the policy of insur- 
ance, or Duffee’s interest in the residue remaining after the sat- 
isfaction of Steiner's claims, had been assigned as collateral se- 
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curity, and had taken from Weieanens “an: assignment of all 
his right, title and interest in said collateral sec urity ;” and 
claiming and praying that the money in court should’ be paid 
over tohim. At this stage of the proceedings the bills in these 
cases were filed, alleging that Duffee’s debt to Montgomery was 
secured by mortgages on real and personal property, as well as 
by the assignment of the policy of insurance; and praying that 
Henderson, as the assignee of Montgomery and Duffee, be re- 

uired to foreclose these mortgages, and be enjoined from fur- 
ther proceedings to claim the fund in court, until he had fore- 
closed the mortgages, and had accounted for the proceeds of 
sale of the mortgaged property. 

The terms of the assignment by Duffee to Steiner, as ex- 
pressed in the latter’s receipt, which was made a part of his 
answer to the garnishment, were these: ‘“ Received, Mobile, 
August 27, 1877, of George G. Duffee, policy of life-insurance 
company, No. 39,871, issued by ie Mutual Benetit Life Insur- 
ance Company of Newark, N. J., on the life of Martin Rob- 
bins, for the sum of $5,000; also, an assignment and transfer 
of the entire interest of said Duffee in all the assets, real and 
personal, now belonging to the late firm of Dunklin, Duffee & 
Co., with full power of attorney to control, manage, and dis- 
pose of said assets. Said policy and said partnership interest 
are received by me as collateral security for the payment of a 
note for $1,458, this day made by said Duffee, payable to my 
order, at the Mobile Savings Bank, twelve months after date. 
The proceeds of said policy, and said partnership interest, are 
to be applied by me to the payment of said note, and the resi- 
due, after paying necessary expenses of collection, &e., I am to 
account for to said Duffee.” 

Duffee acquired the policy of insurance by assignment, or 
transfer as collateral security, from one M. C. Robbins, who 
was indebted to him; and as further security for this indebted- 
ness, said Robbins executed to him a mortgage on certain real 
estate in Mobile, and a chattel mortgage. These mortgages 
were transferred and assigned by Duffee, on the 30th Decem- 
ber, 1877, together with the debt which they were given to 
secure, to said W. B. Montgomery, to whom he was indebted ; 
and on the 13th January, 1878, as further security for said in- 
debtedness, he also transferred to said Montgomery all his inter- 
est in the policy of insurance after payment of Steiner’s claim. 
Duffee was also indebted to said William Henderson, by prom- 
issory note due December Ist, 1877; and as security for this 
debt, he assigned to said Henderson on the 15th August, 1879 
(the day after the service of the garnishments on Steiner), 
whatever surplus might remain of the moneys realized on these 
collateral securities after the claims of Steiner and Montgomery 
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were paid. On the 15th January, 1880, Henderson purchased 
from Montgomery the note held by him against Duffee, and 
took an assignment of all his interest in the policy and other 
collaterals transferred by Duffee; and in his petition to the 
Cireuit Court, as well as in his answers to the bills, he claimed 
the fund in court by virtue of both of these assignments. 

Separate answers were tiled by the defendants, stating sub- 
stantially the same facts; and each demurred to the bills, both 
for want of equity, and for the want of necessary parties. The 
chancellor refused to dismiss the bills, on motion, for want of 
equity, but required that M. C. Robbins should be brought in 
asa party. Robbins was then brought in by an amendment to 
the bill, and filed an answer submitting to the jurisdiction of 
the court, and offering to pay his indebtedness to Steiner as the 
court might direct. The chancellor then overruled the demur- 
rers to the bill, and ordered an account to be stated by the reg- 
ister, Ist, as to the indebtedness of Robbins to Duffee; 2d, as 
to the indebtedness of Dutfee to Henderson, on the claim trans- 
ferred by Montgomery to Henderson: and, 3d, of the amount 
due to the complainants on their respective judgments against 
Duffee. The account stated by the register, under this ‘Yefer- 
ence, showed that Robbins owed Duffee, in excess of be fund 
paid into court by Steiner as garnishee, the sum of $8 S.91; 
and that Duffee owed Montgomery, or cote @ as "hie as- 
signee, on the claim assigned, the sum of $2,129.08. The chan- 
cellor contirmed the register’s report, after making some imma- 
terial corrections, and rendered a decree, directing Robbins to 
pay into court the balance due to Duffee, and ordering the reg- 
ister to demand and bring into court the sum deposited by Stei- 
ner with the clerk of the Circuit Court; but he made no decree 
as to the distribution of the funds. 

The appeal is sued out by Henderson, who here assigns as error 
the decree overruling his demurrer and motion to - sae the 
bill for want of equity, and the decree confirming the register’s 
report. 


IF. G. Bromperc, for appellant.—The bills are without equity, 
because they attempt to supplement the statutory remedy by 
praianes, by the equitable remedy of injunction, — Phillips 

». Ash, 63 Ala. 414; Drake on Attachment, $454. They show, 
aa that the legal title to the proceeds of the j insurance policy 
was not in Duffee when the garnishment was served on Steiner, 
nor when he answered, but had passed by assignment to Mont- 
gomery more than twelve months before that time. That gar- 
nishment acts only on the legal rights of the defendant, see 
Toomer v. Randolph, 60 Ala. 356; He nry v. Murphy, 54 Ala. 
246; Godden v. i terson, 42 Ala. 370; Jones v. Crews, 64 Ala. 
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368; Drake on Attachment, § 457. If Dutfee had been the 
owner of the insurance policy, the assignment to Montgomery 
would have divested him of the right to sue Steiner for the 
proceeds, and would have conveyed that right to Montgomery. 
Mardis v. Shackelford, 6 Ala. 433; Hamilton v. ane, 2 all, 
N.Y. 522; Code, $ 2890. A policy of life insurance = a chose 
in action.— 7. Sohn v. Insurance Company, 13 N.Y. 39; Pal- 
mer v. Merrill, 6 Cush. (Mass.) 286. When a pr Taree in action 
has been equitably assigned, it is not subject to attachment as 
the property of the assignor.—- (n/ted States v. Vaughn, 3 Binney, 
394. There being in Steiner’s hands, when the garnishments 
were served on him, nothing for which Duffee could sue him 
at law, there was nothing on which the garnishments could op- 
erate, and the complainants acquired no lien on any fund. 
Drake on Attachment, $ 454; Wolffe vu. Tappan, D Dana, Ky. 
136; Treadwell v. Brown, 438 N. TH. 290. Montgomery was 
not served with garnishment; and on the 15th August, 1879, 
the complainants hav ing neither judgment nor execution against 
Duffee, he might lawfully assign to Henderson, as he did, all 
his reversionary interest in the surplus which might remain of 
the fund after Montgomery’s claim was satistied.—/Vewellen v. 
Crane, 58 Ala. 627; Crauford v. Nirksey, 55 Ala. 203 


Overatt & Besror, contva.—The equity of the bill rests on 
the familiar principle, that when one creditor has a demand 
against two funds or estates, and another has a demand against 
one only of those funds or estates, the latter is entitled to throw 
the former on the separate fund not common to both.—1 Story’s 
Equity, § 663, and notes; Velson v. Dunn, 15 Ala. 501; Gor- 
don v. Bell, 50 Ala. 220; Bryant v. Stephens, 53 Ala. 641. 
The complainants are judgment creditors of Dutfee, and are 
seeking to condemn his interest in claims and securities trans- 
ferred to him by his debtor, M. C. Robbins, who admits his lia- 
bility, declares his willingness to pay as the court may direct, 
and submits himself to its jurisdiction. The fund is in court, 
all the parties in interest are before the court, and the only 
question is the distribution of the fund according to the prin- 
ciples which obtain in equity. The claim of Henderson, as the 
assignee of Montgomery, it is admitted, must be first paid; not 
out of the fund paid in by the garnishee, but tirst out of the debt 
due by Robbins, and the residue only out of the fund in court; 
and then the complainants’ judgments, in the order in which 
their garnishments were served, which will exhaust the fund, 
before the individual claim of Henderson, founded on his as- 
signment from Duffee, is reached. 


SOMERVILLE, J.—The purpose of the present bill, on 
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the part of the complainants, is to effect a marshalling of cer- 
tain securities held by the appellant, Henderson, as the creditor 
of one Duffee, of whom also each of the complainants are judg- 
ment creditors. Duffee held a policy of insurance on the life 
of one Robbins, which he transferred as collateral security to 
Joseph Steiner, to secure a debt due him, in regard to the va- 
lidity and priority of which there is no contest. He also owed 
Montgomery a debt of about two thousand dollars, and, to se- 
cure payment of this sum, he executed a mortgage to him on 
certain real property, also another mortgage on certain chattels, 
and he made, in addition to these securities, an assignment to 
Montgomery of his interest in the assets of the dissolved co- 
partnership of Dunklin, Duffee & Co., as well as the residue in 
said lite policy, then in the hands of Steiner. This assignment 
was made én January, IS7S. After these events, in Novem- 
ber, 1879, each of the complainants, who are now appellees in 
this court, recovered judgment on their respective claims in the 
Cirenit Court of Mobile county; and during the progress of 
these suits, served writs of garnishment on Joseph Steiner, sum- 
moning him to answer as the garnishee and debtor of Duffee. 
The garnishment process in favor of the Alabama Gold Life 
Insurance Company was served upon Steiner on the 12th of 
August, 1879, and that of Horton, the other complainant, on 
the day following. On the 15th day of August, after service 
of these garnishment writs, Duffee assigned to Henderson all 
of his interest in the surplus money arising from the insurance 
policy, subject to the claims of Steiner and Montgomery, which 
were prior in time and right. Montgomery also assigned his 
claims on Durfee to Henderson, with all of his securities above 
a serthed. 

The purpose of each of the bills under consideration—which 
were, on the hearing, consol//dated into one cause by the chan- 
cellor—is to force Henderson, as the assignee of Montgomery, 
to exhaust his remedy against the mortgaged property, and the 
assets of Dunklin, Duffee & Co., before proceeding against the 
insurance money in the garnishee’s hands. This is upon the 
principle, that where one creditor has a lien upon tivo funds or 
estates, and another ereditor has a lien upon one of them only, 
the latter is entitled, in equity, to throw the former on the fund 
not common to both.—1 Story’s Eq. Jur. § 663; Gordon v. 
Bell, 50 Ala, 220; Nelson v. Dunn, 15 Ala. 501, 

Coneeding that a garnishment or attachment lien, acquired 
by summoning a garnishee to answer at law, would entitle the 
plaintiff so acquiring it to such a remedy in a court of equity,— 
a point unnecessary to be decided—it becomes material to in- 
quire whether, under the facts of this case, the complainants 
have any such lien on the fund here in controversy. If not, 
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the whole case made by the bill is manifestly devoid of equity. 

It has often been held, and may be considered as settled by 
our decisions, that attachment and garnishment proceedings 
sued out in courts of law, which are purely of statutory origin, 
‘an operate only on the /ega/ rights of the defendant in attach- 
ment—at least, in cases where no fraud intervenes-—or, in other 
words, upon such rights as the detendant could enforce, in his 
own name, by action at law. If money in the hands of a gar- 
nishee is sought to be reached, it must be of a character which 
the defendant in attachment could recover of the garnishee by 
action of debt, or ¢ndebstatus assunipsit.— Henry v. Murphy & 
Uo., 5+ Ala. 246; 1 Brick. Dig. 175, SS 313-14; Sones v. Cre WSs, 
64 Ala. 368; Zoomer v. Randolph, 60 Ala. 356. 

It is plain from the facts disclosed in the garnishee’s answer, 
and the other pleadings in the Cireuit Court, upon the pro- 
pounding of Henderson’s claim, which are also matters of proof 
in this cause, that the /egal title of the money in Steiner's hands, 
admitted by him to be a balance of over twenty-two hundred 
dollars, had passed out of him before the service of the Garn ish- 
ment writ upon him. It was transferred to Montgomery, 
through the assignment made to him by Duffee in January, 
1878,—considerably more than a year before the garnishment 
writ was issued. This fact is fatal to the garnishment proceed- 
ing; for no balance was in Steiner's hands, as the debtor of 
Duffee, upon which the lien could operate. Steiner owed 
Duffee nothing, but he owed Montgomery, as the assignee of 
Duffee, and Montgomery was not summoned as garnishee in 
the cause. The latter could have sued for the whole of the 
residue of the life policy fund, and if it was more than ade- 
quate to satisfy his claim, /e, and not Steiner, would have been 
debtor to Duffee for the surplus, if any. 

The remedy atforded by the statute is, therefore, clearly in- 
adequate to reach this surplus by garnishment against Steiner, 
unless by successful contest of the garnishee’s answer in the Cir- 
cuit Court pursuant to the provisions of the Code authorizing such 
a controversy.—Code, $$ 3302-3. If Duftfee had any interest in 
it, only his legal, and not his equitable rights, as we have shown, 
could be reached by garnishment. Nor in such cases is it permis- 
sible to resort to a court of equity, to supplement the defects of 
the statute.— Phillips v. Ash’s Heirs, 63 Ala. 414; Janney v. 
Buell and Wife, 5d Ala. 408; Met ‘lellan v. Lipscomb, D6 Ala. 
255. In this view of the case, the complainants had no lien on 
the fund in controversy, and the chancellor erred in granting 
the relief prayed; and his decree is hereby reversed, and the 
cause remanded. 
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Whitehead & Son «+. Lane & Bodley 
Company. 


Bill in hauity for boreclosure or Mortgage s Cross- Bill to 
establish hiyuitable Set-off. 


lL. Remedies of niortgage e, le gal and equitable A mortgagee may file 
a bill in equity to foreclose the mortgage, although he may also have an 
adequate remedy at law for the recovery of his debt. 

2. Description of premises in conveyance.-—When a conveyance of 
lands contains a particular description of the premises conveyed, by 
Which they ean be clearly identified, the insertion of other descriptive 
words, which are inapplicable, or incapable of definite application, will 
not be allowed to defeat it. 


3. Sale of machine ry; admissibility of parol evidence to apie et writing; 


hurde Nu of prooy as to jraud or meesre pire Ne ntation . defi HSCS available to pur- 
chaser.—On a sale of machinery by a manutacturer, the contract being 
reduced to writing, and the machinery delivered corresponding with the 
‘description therein contained, parol evidence is not admissible, in the 
wbsence of fraud or misrepresentation, to vary the terms of the writing ; 
the burden of proving fraud or misrepresentation is on the purchaser ; 
and not being established by the evidence, he can not resist the payment 
of the agreed price, when there was no warranty, because the machinery 
was found to be unsuitable for the particular purpose for which it was 
intended. 


Appear from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was tiled on the 10th November, 
1881, by the * Lane & Bodley Company,” a private corpora- 
tion chartered under the laws of Ohio, against James M. 
Whitehead and Augustus C. Whitehead individually, and as 
partners doing business under the firm name of Whitehead & 
Son; and sought to foreclose a mortgage on a house and lot in 
the town of Greenville, and on certain personal property therein 
particularly described. The mortgage, a copy of which was 
made an exhibit to the bill, was dated the 23d December, 1880, 
and was signed by said J. M. Whitehead and his wife, and by 
Whitehead & Son; and it purported to be given to secure the 
payment of two promissory notes, each for $150, executed by 
said Whitehead & Son, of even date with the mortgage, and 
payable respectively on the 23d June, and 23d September, 1881, 
to * Lane & Bodley Company, or order,” at the banking-house 
of J. R. Adams & Co. in the city of Montgomery, with inter- 
est from date. The notes were given in payment of the bal- 
ance due for the agreed price of certain mill machinery and 
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fixtures sold by the complainant to said Whitehead & Son; and 
each note, copies of which were made exhibits to the bill, con- 
tained a stipulation in these words: “It is, furthermore, the 
express condition of the delivery of the said saw-mill and ma- 
chinery, &c., to us, that the title, owner ship and possession does 
not pass from the said Lane & Bodley Company, until this note 
is paid in full, with interest; and said Lane & Bodley Company 
may take possession of said saw-mill, machinery, &e., and sell 
the same for our account, at any time, in case this note is not 
| promptly paid; in which case, we hold ourselves liable for any 
| and all loss or damage caused by our failure to meet this note.” 
The property conveyed by the mortgage was therein described 
i 

| 





as follows: “A house and lot in the city of Greenville, Ala- 
bama, containing one acre, more or less, fronting seventy feet 

on Conecuh street, being lot number one (1) in square number 
four (4) in said city, lving between Coneeuh and Chestnut 
streets, and known as the DeWitt Dillard place; also, the saw, 
saw-frame, log-carriage and fixtures, purchased by us from said 
| Lane & Bodley Company, for the saw-mill of J. M. Whitehead 
& Son in Butler county.” The prayer of the bill was, that an 
account might be taken to ascertain the amount due on the 
| notes secured by the mortgage, and that the property conveyed 
by it, real and personal, might be sold in satisfaction of the 
debt, if not sooner paid by the defendants. 

The defendants tiled a joint demurrer to the bill, assigning 
as causes of demurrer, Ist, that the bill contained no equity; 
2d, that the complainant had a complete and adequate remedy 
at law; 3d, that the notes showed an executory contract for the 
sale of the machinery, the title remaining in the complainant 
until the notes were paid, and that the complainant could not 
hold the property, and at the same time recover the agreed 
price. The chancellor overruled the demurrer, and the defend- 
ants then filed an answer, in which they stated, in substance, 
that their contract for the purchase of the machinery was made, 
in Montgomery, with C. J. Dudley & Co., as agents of the 
complainant, who was engaged in Ohio in the manufacture of 
machinery for mills; that they were not skilled in the busi- 
ness, and had no practical knowledge of the machinery and fix- 
tures required, and trusted to the representations of said C. J. 
Dudley & Co. as to these matters; that they desired to erect a 
saw-mill and purchase the machinery necessary for squaring 
large timber for the Pensacola market, and so stated to said C. 
J. Dudley & Co., who represented that the machinery pur- 
chased was suitable for that purpose; that the mill and ma- 
chinery, when delivered and put into operation, proved to be 
entirely too light for the purpose intended, and incapable of 
squaring large timber; and that they had sustained great loss and 
VoL. LXxl. 
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damage on account of this deficiency. J. M. Whitehead fur- 
ther answered, that the lot which the mortgage purported to 
convey, described as being situated in square number four, never 
belonged to him, and was inserted in the mortgage by mistake ; 
and that the lot which he intended to convey, situated in square 

number seven, had since been sold and conveyed to another 
person, who had no notice of the mortgage. They asked that 
their answer might be taken and considered as a cross-bill ; that 
an account might be taken of the damages which they had sus- 
tained by the incapacity and unsuitableness of the mill and ma- 
chinery, and the same be allowed as an equitable set-off against 
the complainant’s demand, and that the notes and mortgage 
might be delivered up and cancelled. C. J. Dudley & "Co. 
were also made defendants to the cross-bill, and_ it was prayed 
that they be required to deliver up, for cancellation, certain 
notes which Whitehead & Son claimed to have left with them 
when the contract was entered into, and for which the other 
notes were executed as substitutes; but these matters require 
no special notice. 

C. J. Dudley, whose deposition was taken by the complain- 
ant, denied any misrepresentations on his part, as to the capacity 
or quality of the machinery sold; and appended to his answers, 
as an exhibit, the written contract signed by said Ww hitehead & 
Son, with the accompanying guaranty signed by C. J. Dudley 
& Co. The contract was in these words: “ Order or aqree- 
ment to purchase. Montgomery, Dee. 30, °S0. This is to cer- 
tify, that we have this day agreed to purchase of C. J. Dudley 
& Co. one Lane & Bodley Company solid iron frame saw-mill, 
known as their ‘Siding Mill.” with independent serew head 
blocks, with common dogs, forty (40) feet of carriage, sixty (60) 
feet of twelve-inch three-ply rubber belt, and one solid-tooth 
circular saw, fifty-two (52) inch; to be shipped from Cincin- 
nati, Ohio, by or about January 14th, 1881; which we agree 
to receive upon arrival at Greenville, and pay freight and 
charges thereon. And we also agree to remove said saw-mill 
from the station, to a suitable storage, and otherwise take good 
and proper care of the same, and to notify said C, J. Dudley 
& Co, as soon as possible; and they may put the said saw- mill 
in working order at our expense, and furnish the necessary in- 
structions for running the same. We further agree to settle 
for said saw-mill, [if it¢] in facet proves equal to the guaranty 
hereon printed, on the following terms ;” specifying the cash 
payment, the notes and mortgage, and adding: “It is expressly 
understood, by this agreement to purchase “the above named 
machinery we do not acquire any right, title or interest in the 
same, until after the specified terms of payment are fully com- 
pleted; and the said C. J. Dudley & Co., or their authorized 
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agents, have the right to take possession of said machinery at 
once, upon refusal or neglect to comply with said terms of pay- 
ment.” The accompanying guaranty was in these words: “The 
above machinery to be w arranted of good materials and work- 
manship; to do work well, if properly used; and to do as good 
and as much work, under the same conditions, as any machinery 
of its class in the United States. Should any defect be dis- 
covered, in workmanship, materials, or efticiency of the said 
machinery, notice must be given to us within one month from 
the time the machinery is put into use, that the cause may be 
removed; else we shall not be held responsible.” 

The chancellor sustained a demurrer to the cross-bill, and 
dismissed it; and on final hearing on pleadings and proof, held 
the complainant entitled to relief, and ordered an account of 
the mortgage debt to be stated by the register. The appeal is 
sued out by the defendants below, and they here assign as error 
the ove rruling of their demurrers to the bill, the dismissal of 
their cross-bill, and the tinal deeree. 


Crovrox, Herserr & Cuampers, for appellant. 
Burtt & Lane, contra. 


BRICKELL, C. J.—1. It may be that, under the contract 
of sale, the title to the mill and machinery vested in the pur- 
chasers, only upon the condition that the purchase-money was 
paid ; and that, upon default in payment, the sellers could have 
reclaimed it. But the sellers had also the security of the mort- 
gage, and it was their right to pursue that security, rather than 
resort to a reclamation of the things sold. It is the common 
case of a mortgagee, having a legal remedy for the recovery of 
the mortgage debt, preferring the equitable remedy to foreclose 
the mortgage. 

2. There is an error in the mortgage, in describing the mort- 
gaged premises as situate in square number four in the city of 
Greenville, while their real lucation is in square number seven. 
What would be the effect of the misdescription, if there was 
not a further designation and description of the premises, by 
which they may be precisely identified, it is not important to 
consider. There is the further description, that they are situate 
between Conecuh and Chestnut streets, fronting seventy feet 
on Conecuh street, and are known as the “DeW:tt Dillard 

lace,” which is inapplie: able to any part of square number four. 
he rule is of general application, that if from any part of the 
description the premises intended to be conveyed clearly ap- 
pear, the conveyance will not be defeated, because other cir- 
cumstances of description are added, which are inapplicable, 
VoL. LXXI. 
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or not capable of definite application.—Clements v. Pearce, 

63 Ala. 284. 

3. The principal point of contention is, whether the mill and 
machinery were sold to the appellants as fitted for the particu- 
lar purpose, the squaring of large timber, for which they in- 
tended it; or whether the sale was of things described and de- 
fined, the appellants relying upon their own judgment as to 
their fitness for the purpose for which they designed them. 
There is conflict in the evidence upon the point. The burden 
of proof rests upon the appellants, and we are not prepared to 
say it is shown, by a preponderance of the evidence, that there 
was a contract, or warranty, or representation, by the agent of 
the sellers, that the mill and machinery were fitted for any par- 
ticular purpose. The contract is in writing; the things sold 
are described, and the things gees correspond to the dese ‘rip- 
tion. In the absence of fraud, or misrepresentation, there is no 
room for parol evidence which lla vary the contract. The 
most that can be justly said, however, in view of all the evi- 
dence, is, that the appellants have the misfortune of having pur- 
chased the mill and machinery upon the supposition that it 
would answer the purpose for which they designed it, and find 
upon trial that it is unsuitable. The misfortune is of frequent 
occurrence ; and when there is no frand, no breach of contract, 
or of warranty, on the part of the seller, the purchaser must 
bear it. If the cross-bill had been entertained, relief upon it 
could not have been granted; and from its dismissal the appel- 
lants have sustained no injury. 


Afttirmed. 


Lyne’s Adm’r v. Wann. 


Bill in ky wity by Creditor, to set aside Conve YUNnCES US Fraud- 
ulent and Voluntary. 


l. E Jquitab le re lief against probate decree, on ground of errors or mis- 
tukes.—A defendant in a probate decree, rendered on final settlement. of 
his accounts as executor, administrator, or guardian, seeking equitable 
relief against it on account ot alleged errors of law or fact (Code, §§ 38837- 
39), must show that the errors complained of occurred without fault or 
negligence on his part. 

2. Homestead exemption; occupancy.—A claim of homestead exemp- 
tion can not prevail, without averment and proof of occupancy. 

3. Conveyance to creditors; when fraudulent as to others.—A convey- 
ance or sale by an insolvent debtor to one of his creditors, in payment of 
an existing debt, will not be held fraudulent as against other creditors, 
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because of an actual fraudulent intent on his part, unless the creditor had 
knowledge of that intent, or participated in the fraud. 

4. Use of wife’sfunds by husband; whether conversion or investment. 
When the husband purchases property at an administrator’s sale, and is 
allowed a credit on his purchase to the extent of his wife’s distributive 
share of the estate, this is not an investment for the wife, but a conver- 
sion of her interest, and renders him her debtor for the amount. 

5. Same; as consideration of conveyance to wife.—lIf the husband re- 
ceives moneys belonging to his wife’s statutory estate, and converts them 
to his own use, thereby becoming a debtor to her to that amount, this 
constitutes a valuable consideration to support a subsequent convey- 
ance to her; but he is not liable for interest on such moneys, nor for 
property belonging to her which he received, but which he is not shown 
to have sold and converted to his own use; and as to these items, the 
conveyance would be without a valuable consideration. 

6. Fraudulent conveyance; when allowed to stand as ralid security. 
When a conveyance is assailed by creditors on the ground of fraud, and 
the grantee is not implicated in the fraudulent intent of the grantor, the 
conveyance will be allowed to stand as a valid security to the extent of 
the actual consideration proved to have been paid. 


Appear from the Chancery Court of Madison. 

Heard before the Hon. N.S. Grama. 

The original bill in this case was filed on the 5th February, 
L881, by Peter W. Lyne, as the administrator of the estate of 
his deceased wife, Mrs. Sarah F. Lyne, agaist Isaac D. Wann 
and his wife, Mrs. Lucinda E. Wann; and sought to set aside 
on the ground of fraud, actual and constructive, several con- 
veyances of property to Mrs. Wann, and to subject the prop- 
erty to the payment and satisfaction of a debt due and owing by 
said Isaac D. Wann to the estate of the complainant’s intestate. 
Mrs. Lyne, the complainant’s deceased wife, was a daughter of 
one Robert Owen, who died in her infancy; and on the 20th 
November, 1860, letters of guardianship of her and her estate 
were duly granted, by the Probate Court of Madison, to said 
Isaac D. Wann. On the same day, the sum of $1,037.08 was 
paid to said guardian, by the administrator of Owen’s estate, as 
the ward’s distributive share of the estate. On the 24th Decem- 
ber, 1872, the complainant and his wife were married; and 
on her death, intestate, in February, 1875, letters of adminis- 
tration on her estate were granted to him. On final settlement 
of Wann’s accounts as guardian, on September 30th, 1880, a 
deeree was rendered against him, in favor of the complainant 
as administrator, for $2,961.13; and execution having been is- 
sued on this decree, against said guardian and the sureties on 
his bond, and returned “‘ No property found,” this bill was filed 
te subject the property standing in Mrs. Wann’s name, partic- 
ularly described in the bill, to the satisfaction of the decree, on 
the ground that the conveyances to her were without consider- 
ation moving from her, and that the title was conveyed to her, 
by and at the instance of her husband, for the purpose of hin- 
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dering, delaying, and defrauding his creditors, and particularly 
the complainant, in the collection of their debts. There were 
two conveyances to Mrs. Wann; the first dated October 6th, 
1866, by which said Isaac D. Wann conveyed to her certain Jands 
and lots in the town of Vienna, on the recited consideration of 
$300 in hand paid; and the second dated September 6th, 1866, 
by which the sheriff conveyed to her, as the purchaser at a 
sale under execution against John C. Drake, a tract of land 
containing 720 acres, at the price of 8296. This execution was 
issued on a judgment against said Drake, in favor of Isaac D. 
Wann; and the bill alleged that said Isaae D. was himself the 
purchaser at the sale, and paid the price bid by entering 
it as a credit on the judgment. This tract of land was sold in 
March, 1869, for unpaid taxes assessed against it, and a deed 
was afterwards executed to Mrs. Wann, as the purchaser; and 
the bill sought to set aside this deed also, on the same allega- 
tions of fraud. 
Separate answers were filed by the defendants, which were, 
however, substantially the same. They denied the charges of 
fraud, and asserted the validity of the several conveyances to 
Mrs. Wann; the consideration moving from her husband to 
her being, as alleged, his indebtedness to her for moneys which 
he had received during their coverture, belonging to her statu- 
tory estate, which he had used and converted to his own use; 
these moneys being $1,037.08, “received from the estate of 
her father in 1860,” and $828.02, “received from the estate of 
her grandfather, Thomas Blackwell, in April, 1860.” Wann also 
tiled a eross-bill, in which he denied the validity of his appoint- 
ment as guardian of said Sarah IF. Lyne (or Owen), and assailed 
the correctness of the decree against him, specifying items in 
the account which ought not to have been charged against him. 
On tinal hearing, on pleadings and proof, the chancellor dis- 
missed the bill, but held it unnecessary to pass on the questions 
raised by the ecross-bill, which he also dismissed; and his de- 
cree dismissing the bill is now assigned as error. 


D. D. Suersy, for the appellant, cited Otis v. Dargan, 53 
Ala. 178; Pickett v. Pipkin, 64 Ala. 520; LZubbard v. Allen, 
59 Ala. 283; Humes v. Scruggs, 4 Otto, 22; Ticknor v. Wis- 
wall, 9 Ala. 309. 


Jxo. D. Branvon, contra, cited Northington v. Faber, 52 Ala. 
45; Davidson v. Lanier, 51 Ala. 318; Young v. Dumas, 39 
Ala. 60; Tompkins v. Nichols, 53 Ala. 197; Marshall v. 
Croom, 59 Ala. 121; Sterry v. Arden, 1 John. Ch. 261; Ver- 
planck v. Sterry, 12 Johns. 336. 
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STONE, J.—The prayer of the cross-bill asks relief in the 
alternative. In its primary aspect, it is contended it makes a 
ease within the provisions of section 3837 of the Code of 1876; 
the section which provides for the correction of errors of law 
or of fact, committed in the settlement of estates in the Pro- 
bate Court. This claim, considered either in the form in which 
it is presented in the original answer, made a cross-bill, or in 
the amended cross-bill, is fatally defective as a basis of relief. 
It fails to show the errors and injury complained of were with- 
out the fault or neglect of Mr. Wann, according to the con- 
struction this court has uniformly placed on those words.— Bow- 
den v. Perdue, 59 Ala. 409; Prekett v. Pipkin, 64 Ala. 520; 
Beadle v. Graham, 66 Ala. 102; Collier v. Falk, Th. 2 923 ; 
Broda v. Greenwald, 1b. 538. Nor is the eross-bill any more 
successful in the claim of homestead. It contains no averment, 
that the premises in which homestead is claimed, were, or ever had 
been oceupied by Mr. Wann. This is a fatal omission.— Blam 
v. Carter, 63 Ala. 235. In the present controversy, we must 
treat the probate decree as rightly ascertaining Wann’s liability, 
and the extent of it.— Pickett v. Pipkin, 64 Ala. 520. 

The present bill is by a creditor—judgment creditor—of Mr. 
Wann, to subject certain described lands to the payment of 
said claim, on the alleged ground that they were and are the 
property of said Wann, and had been fraudulently, and without 
consideration, conveyed to his wife, for the purpose of delaying 
and hindering his creditors generally, and the complainant spe- 
cially, in the collection of their said claims. The conveyances 
to the wife were made long after the debt was incurred, to the 
payment of which the lands are sought to be subjected. The 
defense is, that Mr. and Mrs. Wann intermarried since 1850, 
and that after the marriage there accrued to her, from the es- 
tates of her father and grandfather, moneys, her statutory sepa- 
rate estate, which were received by her husband and trustee; and 
being used and converted by him, the lands in controversy were 
conveyed and procured to be conveyed to the wife, in payment 
of such indebtedness. There were two separate conveyances ; 
first, the lots in the village of Vi ienna; and second, the lands 
near by, known as the «“ Drake place.” 

We do not understand it to be disputed that the marriage 
took place after 1850, and that, subsequent to that time, there 
did accrue to Mrs. Wann moneys, both from the estate of her 
father, Owen, and of her grandfather, Blackwell. In the absence 
of countervailing proof, and there is none such in this record, 
such money, so received, became at once the statutory separate 
estate of Mrs. Wann, of which her husband was the trustee, 
with the right to receive and receipt for it. There is no con- 


flict in the testimony, as to the amount derived from the estate 
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of Robert Owen, the father. The whole amount, including the 
five hundred dollars received as advancement during Mr. Ow- 
en’s lifetime, was one thousand and thirty-nine 8-100 dollars. 
As to the sum received from the grandfather, Mr. Blackwell’s 
estate, there is controversy. The authenticated transcript of a 
settlement of the Blackwell estate, had in a County Court of 
Tennessee, and the testimony of the administrator, tend to 
show the sum received from that source was four hundred and 
sixty-nine 53-100 dollars. Several witnesses for the appellee 
fix the sum at eight hundred and twenty-eight 2-100 dollars. 
The testimony bearing on this question is not clearly satisfac- 
tory. We incline to the conclusion, that the latter is the true 
sum, and that it probably had been augmented by a sale of the 
lands belonging to the estate. We, however, leave this ques. 
tion open, as it may be made clearer when the reference 
comes to be exeented. If the larger sum be the true one, then 
the aggregate of the two distributive interests will be eighteen 
hundred and sixty-seven 10-100 dollars. 

It is contended for appellant, that, irrespective of the question 
of indebtedness of Wann to his wife on the accounts mentioned 
above, these conveyances must fall, by reason of actual fraud 
committed in their exeention. In Crawford v. Nirksey, 55 
Ala. 282, we laid down the rules for determining when a sale 
of property by an insolvent debtor to his creditor, in payment 
of a debt, will be adjudged fraudulent. Tested by these rules, 
we do not think either of these conveyances is infected with 
actual fraud, if the alleged indebtedness existed. If Wann’s 
purpose was to delay and hinder his creditors, there is no tegti- 
mony that his wife knew of it, or that she received larger pay- 
ment than she believed to be due to her. On the hypothesis 
that Wann owed his wife on the accounts alleged, the charge 
of actual fraud is not made good.— Young v. Dumas, 39 Ala. 60. 

It is contended for appellant, that Wann invested his wife’s 
distributive share of her father’s estate in the purchase of a 
siave and a mule; that this was an investment by him which 
the law authorized, and that therefore he did not owe her on 
that account. This, of course, refers to the residuum of five 
hundred and thirty-nine 8-100 dollars, allowed in final settle- 
ment, after debiting Mrs. Wann with the five hundred dollars 
advanced by her father during his lifetime. The slave and 
mule were purchased by Wann at the sale of the property by 
the administrator. There is no testimony that he purchased 
for, or in the name of his wife. This sale must have preceded 
the settlement and distribution. There is notestimony that the 
five hundred and thirty-nine 8-100 dollars coming to Mrs. Wann 
in distribution, covered and paid the purchase price of the slave 
and mule. The tendency of the testimony is that it did not, and 
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that in the final settlement Wann was allowed a credit on his 
purchase, to the extent of his wife’s distributive interest, and in 
that way received it. This was not an investment for the wife, 
but a conversion by the husband.—Smith v. Whithield, 71 Ala. 
106. To this extent, it is clear that Wann was debtor to his 
wife. 

The alleged advancement of five hundred dollars, made by 
Mr. Owen in his lifetime, is in a somewhat different category. 
The testimony is not very clear as to what that consisted of. If 
it was money, and Wann used and converted it, then it censti- 
tuted a debt from him to her. Hf it was property, either in 
whole or in part, and if there is no proof that that property 
was sold and the proceeds used and converted by Wann, then 
it would not constitute a debt from him to his wife. This is a 
subject for inquiry and report by the register. 

The principal sum of his wife’s money, received and con- 
verted by Wann, will constitute the amount of his indebted- 
ness to her. He was not liable for interest, and consequently 
interest on the sum furnishes no valuable consideration for 
either of the conveyances.—Lurly & Lane v. Owens, 68 Ala. 
171; Daffron v. Crump, 69 Ala. 77. We may as well state 
here as elsewhere, that Mrs. Wann’s title derives no strength 
whatever from the tax sale and purchase thereunder. 
Seats v. Taylor, 70 Ala. 108. 

Applying the foregoing principles, there can be no question, 
in any statement of the account, that Wann was indebted to 
his wife in a sum greater than three hundred dollars. The con- 
veyance of the Vienna lots, and the little field mentioned in 
Wann’s deed, purport to be in payment of three hundred dol- 
lars of the latter’s indebtedness to his wife. The testimony 
fails to convince us clearly that the lands therein conveyed 
were, in the condition they were in when the conveyance was 
made, worth more than the recited consideration—three hun- 
dred dollars. That conveyance must stand, and was an extin- 
guishment, pro tanto, of Wann’s debt to his wife.— Goodlett v. 
THlansell, 66 Ala. 151. 

The conveyance of the Drake land rests on different princi- 
ples. In making up the account of the trust fund which had 
passed through his Bare teypravcbass separate estate of his wife 
—Wann debited himself with interest on the fund which he 
testifies he received and converted. In this way the sum of 
the indebtedness was footed up, which is made the considera- 
tion—the sole consideration—upon which the title of the Drake 
lands was vested in Mrs. Wann. We say sole consideration ; 
for, in the several payments which were afterwards made in the 
settlement or compromise with Drake, the moneys of Mr. Wann 


were used. His wife had no money. She owned only her 
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claim against her husband, and the real estate he had conveyed 
to her. If her lots had yielded rents, Wann was not liable to 
account for them. Then, to the-extent Wann, was in default to 
his wife for the principal of her statutery estate converted by 
him, after obtaining credit for the three hundred dollars paid 
in the Vienna lots, the Drake transaction rested on a valuable 
consideration. All beyond this was voluntary, and construet- 
ively fraudulent, as against creditors. But Mrs. Wann, not be- 
ing complicated’in any actual fraud, holds the Drake lands, as a 
security for the sum actually due her.—Gordon, Rankin & Co. 
vw. Tuvedy, 71 Ala. 202. As to these lands, the complainant is 
entitled to relief, and the decree of the chancellor must be re- 
versed. 

Proceeding to render the decree the chancellor should have 
rendered, it is ordered and decreed that the complainant is en- 
titled to relief, as to the lands known as the Drake place. It 
is referred to the register to take and state the account, show- 
ing the amount of money, distributive interest of his wife: in 
the estates of her father and grandfather, Wann received and 
converted, or used in and about his own affairs. Property re- 
ceived and used in the family, is not to be charged in this ac- 
eount. For the sum of the principal thus received and con- 
verted by him, less three hundred dollars paid in the Vienna 
lots, Mrs. Wann is entitled to be first paid out of the proceeds 
of the Drake lands; and the residue will be paid to the com- 
plainant in this suit, to the extent ascertained by the decree of 
the Probate Court. The register will report to the Chancery 
Court with all convenient speed. All other questions are re- 
served for decree by the chancellor. 

Reversed and remanded. 

This decree to take effect as of June 6th, 1882, when this 
cause was submitted. 


Sawyers «. Baker. 
Bil in Equity by Purchaser, Jor Specific Performance. 


1. Statutes omitted from Code.—The act approved March 4th, 1876, 
entitled ‘‘ An act to allow married women in certain cases to sue in their 
own names’ (Sess. Acts 1875-6, p. 159), having been omitted from the 
Code of 1876, is not now operative as a statute. 

2. Statutory provisions as to parties, in suits by married women.—The 
statute which provides that a married woman ‘*‘must sue or be sued 
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alone, when the suit relates to her separate estate’? (Code, § 2892), ap- 
plies only to actions at law, and has no reference to suits in equity. 

3. Rules of practice as to parties, in suits by marrie d women.—The 
15th Rule of Chancery Practice, adopted in January, 1877, providing 
that ‘‘all bills and petitions by married women, in reference to their 
separate estates, shall be exhibited in their own names, if over twenty- 
one vears of age, or relieved of the disabilities of coverture’’ (Code, 
p. 163), was intended to carry out the legislative policy indicated by the 
said act approved March 4th, 1876, since inoperative because omitted 
from the Code of 1876; and while said rule applies equally to all separate 
estates, whether statutory or equitable, it extends only to cases in which, 
rior to its adoption, it was necessary that a married woman should sue 

yy her next friend, and does not apply to cases in which it was necessary 
or proper that she and her husband should join as co-complainants. 

4. Joinder of hushand and wife as plaintif’s.—As decided in this case 
on a former appeal (66 Ala. 292), the wife is a proper and necessary 
party toa bill filed by the husband, seeking the specific performance of a 
contract for the sale of a tract of land, when it appeared that the pur- 
chase-money was paid with funds belonging to the wife’s statutory 
estate, though the title-bond was taken in the name of the husband ; and 
if the evidence establishes the case made by the bill, the title should be 

vested in the wife by the decree of the court for a specific performance. 

5. Possession as evidenci of title x and prote ection to possessor against 
subsequent incumbrance.—The open, notorious, and exclusive possession 
of land by a purchaser, claiming it as his own, whether in trust or other- 
Wise, is constructive notice to all the world of his title, whether it be 
legal or equitable; and he is entitled to protection against a mortgage 
subsequently executed by his vendor, and against any one claiming 
under such mortgage. 

6. Subrogation of sureties on note for purchase -money, to v% ndor’s lien 
on land, as against sub-purchaser who has made payment.—li the sureties 
on a note given for the purchase-money of land, having paid the balance 
due on the note, can claim to be subrogated to the vendor’s equitable 
lien on the land, they can not assert that right against a sub-purchaser 
of a portion of the tract, when the purchase-money paid by the latter 
has been applied in partial payment of the note on which the sureties 
were bound. 


Apreat from the Chancery Court of Blount. 

Heard before the Hen. Tromas Corrs 

This case was before this court Doles the December term, 
1880, on appeal by the defendants, Thomas Sawyers and others; 
and the decree of the chancellor was then reversed, and the 
cause remanded, becanse Mrs. Rebecca Baker, the wife of the 
complainant, was not joined with her husband, Henry Baker, 
as a complainant in the bill. The original bill was filed on the 
5th July, 1879, and sought the specitic performance of a con- 
tract for the sale of a tract of land, which said Henry Baker 
had bought from Columbus 8S. Boone, one of the defendants to 
the bill, ; a divestiture of the legal title out of the other de- 
fendants claiming under said Boone, and the recovery of the 
possession. The record on the former appeal showed that the 
original bill was filed in the name of Heury Baker alone, and 
the decree of the chancellor was reversed, on the demurrer in- 
terposed, because Mrs. Baker was not joined with her husband 
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as a complainant in the bill. As set out in the transcript in 
this case, the original bill was filed in the names of said Henry 
Baker and his wife jointly ; and an amended Dill was also filed 
in their joint names, under an order of the court allowing it, 
on the 15th September, 1881. 

According to the allegations of the bill, original and amended, 
the tract of land involved in the suit had belonged to one 
Josiah McCollum, deceased, who was the grandfather of Mrs. 
Rebeeea Baker, and she was one of the distributees of his 
estate. Said McCollum died in 1871, and letters of adminis- 
tration on his estate were duly granted, on the 18th October, 
1871, to said Columbus 8. Boone, one of the defendants in this 
suit. Under an order of the Probate Court, granted on his 
petition, said administrator sold the lands of the estate, and be- 
came himself the purchaser at the price of 81,112.40; “and in 
some manner unknown to complainants,” as the bill alleged, 
“he exeented his promissory note for said sum to the heirs of 
said estate, or to some of them, with said Thomas Sawyers and 
John Gamble as his sureties.” The sale was reported to the 
court, and was duly confirmed on the 16th October, 1872. 
The said Boone took possession of the land under his purchase, 
and continued in the possession until some time in October, 
1875, when he sold a part of the tract, particularly described 
in the bill, to Henry Baker, the complainant in the original 
bill; and, according to the allegations of the amended bill, he 
placed said Baker and wife in possession, under their purchase, 
in November, 1875. The purchase-money agreed to be paid by 
Baker, $550, was, according to the allegations of the bill, settled 
in this way: “At the time your orator purchased said land, 
and during the time said trade was being consummated, it was 
agreed by and between your orator and said Boone, that orator 
should see said H. A. Gillespie” (the administrator de bonis 
non of MeCollum’s estate, who had possession of Boone’s note 
for the original purchase-money), “and receipt him for said 
sun of $550, as the husband and trustee of his said wife, Re- 
beeea Baker, and have said sum of $550 placed as a credit on 
said Boone’s note, or in some way cause said sum to be cred- 
ited on said note; and in pursuance of said agreement, your 
orator did receipt said administrator de bonis non for said sum 
of money, as a part of said Rebecca’s share of the estate of 
her said grandfather, and caused | said note to be credited with 
said sum; and in this way and manner your orator and oratrix 
made full payment to tees Boone for said land so purchased of 
him, all of which was done by and with the consent and ap- 
proval of your oratrix, Rebecca Baker.” 

On the 16th January, 1876, as the allegations of the bill 
further showed, Boone executed a mortgage on all the lands he 
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had purchased at his own sale, including the portion which he 
had sold to Baker as above stated, to said Sawyers and Gamble, 
to indemnify them against liability as his sureties on the note 
for the purchase-money; but Baker and his wife were then in 
possession of the part which they had so purchased. On the 
3d January, 1877, a judgment was recovered in the Cireuit 
Court by said H. A. Gillespie, as administrator de bonis non, 
against said Boone, Sawyers and Gamble, for $859.12, being 
the balance due on Boone’s note for the purchase-noney, with 
interest, after deducting the $550 paid or settled by Baker. 
On the 16th January, 1877, pursuant to an order of the Probate 
Court, the administrator de bonés non executed to Boone a con- 
veyance of the lands bought by him at his sale. After the ren- 
dition of said judgment in the Cireuit Court, “and in the early 
part of the year 1877,” Sawyers, one of the mortgagees, sold 
and conveyed the lands to Daniel Sandlin, who was also made 
a defendant to the bill; and said Sandlin having recovered the 
possession from the complainants, * by some sort of proceeding 
instituted in a justice’s court in said county,” the complainants 
were dispossessed under that judgment. The complainants 
claimed and alleged that, at the time Boone executed the said 
mortgage to Sawyers and Baker, there was no liability resting 
on them as his sureties; and that being in possession of the 
land which said Baker had bought, at the time the mortgage 
was executed, and having paid the purchase-money, they had 
acquired a perfect equity, and were entitled to protection against 
any claim or title asserted by the defendants. 

‘A demurrer to the amended Dill was filed by Sawyers and 
Sandlin jointly, on the following (with other) grounds: 
1st, that there was a misjoinder of complainants, because Baker 
had no interest in the suit, and his wife should have sued alone; 
2d, “that said Sawyers and Gamble, as sureties on the note of 
said Boone given for the purchase-money, had the right, upon 
the rendition of judgment against them: thereon, and the pay- 
ment thereof by them, to assert and enforce a vendor's lien on 
said land for the amount so paid, with interest and costs, and 
the purchase of said lands by complainants was made (if at all) 
with full knowledge of all the facts, and of such right in said 
sureties, or either of them.” The chancellor overruled the 
demurrer, and his decree thereon is now assigned as error. 


Gro. H. Parker, and Hasiit & Dickrysoy, for appellant, 
cited the 15th Rule of Chancery Practice (Code, p. 163); 
Baines v. Barnes, 64 Ala. 375; Anight v. Blanton's Heirs, 
51 Ala. 333; Anighton v. Curry, 62 Ala. 404; 1 Story’s 
Equity, § 499¢. 
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Joun W. Inzer. contra. 


SOMERVILLE, J.-—The 15th Rule of Chancery Practice 
(Code, 1876, p. 163) provides, that “all bills and petitions filed 
by married women /n reference to their separate estate, if over 
twenty-one years of age, or relieved of the disabilities of cov- 
erture, shall be exhibited (nm the¢r own names; in all other 
cases, hy neat friend.” This rule was adopted by this court in 
January, 1877, and was designed to carry out the legislative 
policy, as indicated by the act of March 4, 1876, entitled “ An 
act to allow married women, in certain cases, to sue in their 
own names.” It was there enacted, that married women, over 
twenty-one years of age, might sue in their own names, in all 
vases In which they were previously “required to sue by or in 
the name of a nert friend.” Though the act itself seems to 
have been omitted by oversight from the present Code, and, 
therefore, has no binding force, it serves to illustrate the design 
of the rule suggested by it. Its purpose, very clearly, was to 
abolish the former rule, which required married women to sue 
by their next friend, in all cases, in courts of chancery, where 
the suit related to their separate property. It is too obvious 
for argument that it has no reference to the question of the 
wife’s joinder, or non-jeinder with her husband, as c¢o-com- 
plainant, but leaves this to be settled by the established rules 
of equity pleadings.—1 Dan. Ch. Pr. 109%. And we appre- 
hend that no doubt can exist, that it is applicable alike to sep- 
arate estates of both kinds, statutory and equitable. 

The case, in our opinion, presents no improper jeinder of 
parties plaintiff. The suit. as originally instituted, was brought 
in the name of the appellee, Hlenry Baker, to whom Boone had 
conveyed the land in controversy. The husband, however, 
having purchased the land with the wife’s property (being a 
part of her statutory separate estate), and having taken the 
conveyance from Boone in his own name, was a mere trustee 
for her: and it was ruled by this court, when this case was here 
before on appeal, that the wife, as cestu/ que trust, was a neces- 
sary party to the suit.—Suwyers v. Baker, 66 Ala. 292. We 
then said: “If she freely assented to the purposes of the bill, 
she was a proper party complainant; otherwise, she should have 
been made a defendant.’—/4. 295. The bill was afterwards 
amended, so as to make her a co-complainant with her husband ; 
and it is now insisted that this is a misjoinder of parties. 

The question is unaffected by the statute; section 2892 of 
the Code (1876), requiring the wife to sue alone when the suit 
relates to her separate estate, plainly having reference to suits 
at law alone, and being inapplicable to suits in equity. The 
doctrine as to parties is essentially different in courts of law, 














54 SUPREME COURT (Dec. Term, 

[Sawyers v. Baker. ] 
and in courts of equity; and it is often a matter of no grave 
concern, in some cases, whether a given party is complainant 
or defendant.-—Story’s Eq. Plead., § 76. Where, however, 
the husband has no adverse interest to his wife, and neither 
seeks any relief against the other, both being necessary parties 
to a suit instituted to enforce some legal right of the wife ina 
court of equity, the rule is, that they may unite as co-com- 
plainants.—1 Dan. Ch. Prac. 109;* Bein v. Heath, 6 Mow. 
(U. 8.) 228; Story’s Eq. Plead., § BL 62; Booth v. Albertson, 
2 Barb. Ch. . 3. 

In Pitts v. Powledge, a vill was tiled by the husband alone, 
to enforce a vendor's lien for the unpaid purchase-money, evi- 
denced by a promissory note made payable to him. The wife 
was allowed to be made a co-complainan?, by amended Dill, 
alleging that the land belonged to her statutory separate estate. 
That case and the present are essentially the same in principle, 
and we can see no error in the action of the chancellor allowing 
the amendment, to which objection is taken by demurrer. 

We make yet another suggestion, corroborative of the cor- 
rectness of the foregoing views. The husband here hoids a 
deed to property, as a mere ¢rustee for the wife. She is the 
beneficiary, or real owner in equity, and seeks relief, to which 
the husband consents. It is the duty of the court to protect 
the trust, by decreeing that the title be made to /er, if to any 
one. In this view, she is certainly a proper, if not a necessary 
party plaintiff with the husband. 

It is further insisted by the appellants, that their equity in 
the lands purchased by Baker is superior to Mrs. Baker's. In 
Sawyers v. Baker (66 Ala. 292, 296), supra, we held that, 
although Baker was the purchaser of a mere equitable title from 
Boone, still his possession of the land was a fact which charged 
all subsequent purchasers with notice, and was equivalent to 
registration of his deed, which was unrecorded. And le hav- 
ing paid the purchase-money, before the mortgage on the same 
land was executed by Boone to Sawyers and Gamble, his equity 
was held to be superior to that acquired by them through their 
mortgage. This conclusion was based on the principle, now 
well settled in this State, that the open, notorious and exclusive 
possession of real estate, by a vendee holding under an unre- 
corded deed, and claiming the land as his own, whether in trust 
or otherwise, is constructive notice of the vendee's title, 
whether legal or equitable in its nature. — MeCurthy v. Nicrosi, 
at present term. We are satistied with the conclusion then 
reached, without adding more.—//endrichs v. Nelly, 64 Ala. 
388: Wade on Notice, N 273; Ludlow v. Gill, 1 Amer. Dee. 

294, note; Burt v. Cassety, 12 Ala. 734. 
But it is contended, that as Sawyers and Gamble, the appel- 
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lants, were sureties of Boone on the note given for the 
purchase-money, which was a lien on this land in favor of the 
vendor, and as they paid the balance due on this note, they are 
entitled to be subrogated to the vendor’s lien, which is superior 
to the equity of the appellees. The authority of Avnghton 
ve. Curry, 62 Ala. 404, is cited in support of this view. Con- 
ceding that this case limits, if it does not modify, the old doe- 
trine declared on this subject in Foster v. Trustees of Athe- 
neum (3 Ala. 302), and that a surety can, in such cases, work 
out the equity of subrogation, there is one important feature 
in the case at bar, which would utterly defeat its assertion as 
against the appellees. The sureties were certainly liable for 
the whole of the purchase-money, due on the land purchased by 
their principal, boone. This amounted to more than eleven 
hundred dollars, and was evideneed by the joint and several 
note of Boone and these sureties, Sawyers and Gamble. When 
Baker purchased the land in controversy, which was something 
less than half ‘of the original tract, he paid for it the sum of 
tive hundred and fifty dollars, which was credited on this note. 
The sureties have, therefore, gotten the full benefit of this 
credit once, and can not, in equity or good conscience, be per- 
mitted to enjoy it «@ second time, to the detriment of the pur- 
chaser. It does not appear that the price paid was inadequate, 
or the purchase unfair. If this claim is sustained, the sureties 
will virtually have been permitted to enforce their alleged 
equity twice against the sume land—once by having the pur- 
chase-money paid by Mrs. Baker appropriated to pay about 
half of their own debt, and again by enforcing a lien against 
it for the other half. No principle of equity jurisprudence is 
known to us, by which such an inequitable proceeding can be 
justitied, or tolerated. 

The chancellor was clearly correct in overruling the de- 
murrer filed to the bill by the appellants, and his decree is 
aftirmed. 


Buchanan ¢. Buchanan. 


Bill in Lquity by Judgment Creditor, to set aside Voluntary 
Conveyance as Fraudulent. 


1. Burden of proof as to consideration of conveyance assailed for fraud. 
When a creditor assails the validity of a conveyance by his debtor, or a 
conveyance Whose consideration proceeded from his debtor, and his debt 
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or demand is older than the date of the conveyance, the onus of proving 
a valuable consideration is cast on the grantee; and if the consideration 
is averred to be a debt of the grantor or debtor, he must prove the exis- 
tence and validity of such debt. 

2. Weight of answer as evidence.-—An answer, not under oath, is not 
evidence for the respondent for any purpose; and when verified by af- 
fidavit (Code, § 3786), it is only evidence so far as responsive to the al- 
legations of the bill. 

3. When answer is responsive, or not.—When the bill, filed by a 
creditor, attacks the validity of a conveyance to the debtor’s son, alleg- 
ing that the purchase-money was paid by the debtor with his own funds ; 
and the answer, admitting this fact, alleges that it was so paid in con- 
sideration of a debt due from the debtor to his son; this is not responsive, 
but is matter in avoidance, and must be proved. 


Apprat from the Chancery Court of Jackson. 

Heard before the Hlon. N.S. Granam. 

The bill in this case was filed on the 10th April, 1882, by 
Mrs. Martha A. Buchanan, suing for the use of W. L. Martin 
and others, against James M. Buchanan and his son, James A. 

juchanan ; and sought to set aside, as constructively frandulent, 
a conveyance of a town lot in Scottsboro by one L. B. Jones to 
said James A. Buchanan, on the ground that the purechase- 
money was in fact paid by said James M. Buchanan: and to 
subject the property to sale for the payment and satisfaction of 
a decree for costs, which the complainant had obtained against 
said James M. Buchanan, in asnit for divorce instituted by her 
against him in said Chancery Court. The decree, a copy of 
which, duly certified, was made an exhibit to the bill, was ren- 
dered on the 18th Jannary, 1881; and an itemized copy of the 
bill of costs, amounting to $43.50, duly certified, was also made 
an exhibit. W. L. Martin was the register of the court, and 
the other persons for whose use the complainant sued were of- 
ficers of the court, entitled to portions of the costs, as shown by 
the itemized bill. The deed of Jones to said James A. Buech- 
anan, a certified copy of which was also made an exhibit to the 
bill, was dated the 25th May, 1881, and recited as its considera- 
tion the payment of $50 in cash, but did not state by whom the 
payment was made. The bill: alleged that the purchase and 
payment were made by said James M. Buchanan, the defend- 
ant in the decree, and that he was insolvent. A joint and 
several answer was filed by the defendants, admitting the ren- 
dition of the decree, and the execution of the deed, as alleged 
in the bill; and averring that the purchase of the lot was so 
made by the said James M. by agreement with the said James 
A.,and the consideration paid was on account of moneys which 
the said James A. had previously loaned and advanced to his 
father. The answer was not under oath, an answer on oath 
having been waived by the complainant. The cause was sub- 
mitted for decree, “on the bill of complaint, exhibits thereto, 
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and joint answer of defendants”; and the chancellor rendered 
a decree for the complainant as prayed, declaring the convey- 
ance fraudulent and void as against the complainant, and or- 
dering the property to be sold for the satisfaction of her de- 
eree. The chancellor’s decree is now assigned as error. 


Norwoop & Norwoon, for appellant. 
W. L. Martin, contra. 


BRICKELL, C. J.—Phe eause was heard on the bill and ex- 
hibits, and the answer of the defendants. The exhibits, the 
genuineness and authenticity of which are admitted by the an- 
swers, and, being transcripts of judicial proceedings, are cer- 
tified by the proper officer, and of themselves evidence, show 
the rendition of a decree in favor of the complainant, by a 
court of competent jurisdiction, for the payment of money, 
prior to the purchase by the defendant in the decree, of the 
parcel of land sought to be subjected to its payment, and its 
conveyance to his co-defendant. The burden of proving a 
valuable consideration for the conveyance, to avoid the subjec- 
tion of the lands to the satisfaction of the decree, was cast on 
the party attirming the existence of such consideration. When 
the debt or demand of a creditor is prior in date of existence to 
a conveyance by the debtor, or to a conveyance the considera- 
tion of which proceeds from -him, the burden of proving a 
valuable consideration for the conveyance, when the creditor 
assails its validity, is cast upon the grantee; and if the con- 
sideration of the conveyance is averred to be a debt of the 
grantor, or of the debtor from whom the consideration for the 
conveyance originally moved, the existence and validity of such 
debt must be proved.—/lamilton v. Blackirell, 60) Ala, 545; 
Hubbard v». Allen, 59 Ala, 282. 

The answer is not verified, and, under the statute, is not evi- 
dence for the defendants. If it were verified, it would for the 
defendants be evidence only so far as responsive to the bill. 
Code of 1876, $ 3786. The existence of an indebtedness from 
the judgment debtor to his son, the grantee of the conveyance, 
averre 1 in the answer as the considecation moving the debtor 
to take the conveyance in the name of his son, is net responsive 
to any allegation of the bill. It is a distinet fact, set up in 
avoidance of the fact admitted in the answer, that the father 
with his own means had: purchased the premises. It is an un- 
doubted rnle of evidence in equity, that an answer insisting 
upon a distinct, independent fact, in avoidance of a fact admit- 
ted in it, must be proved. The fact admitted is established, 
but the fact insisted on in avoidance must be proved by the re_ 
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spondent.— Clements v. Moore. 6 Wall. 299; Hart v. Ten Eyck, 
2 Johns. 62; 1 Brick. Dig. 738, § 1467. Of the fact that the 
father was indebted to the son, and that the conveyance of the 
premises was taken to the son as a mode of paying the debt, 
there is no evidence; and the absence of such evidence entitled 
the complainant to a decree subjecting the premises to her de- 
mand, 
Attirmed. 


Pinney v¢. Werborn. 
Final Settlement of Exvecutor’s Accounts. 


1. Transcript; what is part of record.—On appeal from a decree ren- 
dered on final settlement of an executor’s accounts, a paper copied into 
the transcript, purporting to be the last will and testament of the dece- 
dent, but not appearing to have been admitted to probate, nor made a 
part of the record by bill of exceptions or appropriate reference, can not 
be considered for any pnrpose. 

2. Parties to settlement: pee sumptions on error.—On final settlement of 
an executor’s accounts, When the record shows that the decedent left a 
widow and minor child surviving him, and the decree recites that the in- 
fant, ‘‘ under the construction of the will of the deceased, is not a neces- 
sary party to the settlement,’’ but the will itself is not set out, nor its 
provisions any where shown by the record; this court can not assume, 
contrary to these recitals, that the decedent died intestate, thereby mak- 
ing the child a necessary party as a distributee, nor that the will, prop- 
erly construed, made the child a necessary party as a legatee or devisee. 

3. Jurisdiction of Probate Court in matter of trusts; conclusireness of 
decree.—Where the will confers on an executor personal trusts, which 
may not expire when his executorial duties cease, and which can not be 
finally settled until, on the termination of the widow’s life-estate, the 
property is delivered to the remainder-men, unless the executor and 
trustee resigns, dies, or is removed; while the Probate Court may make 
a final settlement of his accounts as executor, and the decree would be 
conclusive on the widow, who was a party to it; vet, as to the matters 
connected with the trust, the court would be without jurisdiction, and 
the decree rendered would be no protection to the executor in any future 
litigation with the remainder-men who were not parties to it. 


Aprrat from the Probate Court of Mobile. 

Heard before the Hon. Price Winuiams, Jr. 

In the matter of the final settlement of the accounts and 
vouchers of George F. Werborn, as executor of the last will 
and testament of Adolph M. Solomon, deceased, to which he 
was cited by the widow, now Mrs. A. M. Pinney. The record 
shows that letters testamentary were granted to the executor on 
the 24th June, 1862; and the order granting them recites, that it 
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was “known to the court that the last will and testament of 
said decedent was duly proved and admitted to record in this 
court.” A paper is copied _ the transcript, which purports 
to be the will of said decedent, but which is nowhere identified 
or referred to as the paper admitted to probate, and the order 
admitting it to probate is not set out. This paper contains the 
following provisions: “(1.) I give, devise and bequeath the 
property [ may have, or which I may own at my death, whether 
real or personal, to my executors hereinafter named, to be held 
by them as trustees to carry out the provisions of this will. I 
empower them to carry on the mercantile business I may be 
engaged in at the time of my death, upon such terms, for such 
time, and in such manner as they may deem best for the inter- 
ests of my estate, subject to the other provisions of this will; 
and they are not only to close the same when they think best, 
but also to sell, dispose of, re-invest and manage any part of 
the said interest, or any and all of my property, of any and 
every kind, upon their judgment, without any order of the 
court. In the conduct of said mercantile business, however, as 
well as in the closing of the same, and in the disposition, sale, 
re-investinent and management of any portion of my property, 
my wife, Amanda M., must be consulted by my executors, and 
her consent to the action taken by them must be obtained in 
writing, and must be attested by at least two respectable wit- 
nesses. In case my wife and executors can not agree as to the 
foregoing matters, the proper courts of the country must deter- 
mine and order the course to be pursued by my executors.  (2.) 
After my just debts are paid, I give to my wife, Amanda M., 
the profits, use, enjoyment and income of all such property, of 
every kind, as IT may have at my death, for the support, main- 
tenance and education of herself and children asa family; but 
my wife shall not dispose of any part of the same, in any way, 
nor subject it, as I give her no interest except in conjunction 
with the children aforesaid asa family. I especially charge my 
said wife to employ any such income or profits to the liberal 
maintenance and education of any child or children, or its or 
their descendants, as may have been or may be begotten of her 
by me; and the provisions as to the maintenance and support 
of any other child or children shall take effect only so long as 
such other child or children may actually form part of my said 
wife’s family, and be dependent upon her. (3.) At the death 
of my wife, I give, devise and bequeath the absolute ownership 
of my property, both real and personal, not consumed in the 
use aforesaid, to my child or children, or its or their descend- 
ants, that may have been or may be begotten of the said Amanda 
M. by me. But, in case she should leave no such child or chil- 

dren, or descendants as aforesaid of it or them, surviving her, 
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then I bequeath such remainder to the children, or to any child 

of my said wife, as may then be living.” 

The executor appeared, in answer to the citation, and filed 
his accounts and vouchers, accompanied with an affidavit, in 
which he stated that Mrs. A. M. Pinney “is the widow of said 
deceased,” and that “Adolpha Solomon is the daughter of said 
deceased by the said Amanda M., and is believed to be residing 
with her said mother, and to be a minor over fourteen years of 
age.” Therenpon, the court appointed a day for the settle- 
ment, and appointed a guardian ad //tem for the said minor. 
The guardian accepted the appointment, and filed numerous ex- 
ceptions to the account stated by the exeentor. On a subse- 
quent day, on motion of the executor, these exceptions were 
stricken from the files, and the order appointing the guardian 
ad litem was revoked, on the ground, as stated, “that Adolpha 
Solomon, daughter, a minor over fourteen years of age, is not, 
under the construction of the will of the deceased, a necessary 
party to the settlement of the estate.” Exceptions to these 
rulings were reserved by the guardian ad /ifem, and several ex- 
ceptions were reserved by the widow to other rulings of the 
court on the hearing; but the bill of exceptions was struck from 
the record, on motion, by this court. 

The decree of the court, after reciting the appearance of the 
executor and the widow, thus proceeds: “The court, now pro- 
ceeding to act upon said accounts, and to make a final decree 
and settlement of said estate, finds that said executor is charge- 
able with the sum of $12,383.92 in treasury-notes of the Con- 
federate States, as shown by the accounts stated by the court, 
and is justly entitled to credits, for sums paid ont in said treas- 
ury-notes of the Confederate States, to the amount of 81,646.43 ; 
leaving a balance of 81,737.49, in said treasury-notes of the 
Confederate States. And the court then stated the account of 
said executor in United States currency since the late war, and 
finds that said exeevtor ischargeable with the sum of $3,557.66, 
as shown by the account as stated by the court, and is justly 
entitled to credits, including commissions, allowances, and costs 
of this settlement, to the sum of $3,354.29; leaving a balance 
of $203.37 to his debit. And the said executor is hereby di- 
rected to pay the said balance of $203.37 over to said Amanda 
M. Pinney, to be by her received, held and applied as directed 
by the will of said testator; and to enforce the payment thereof, 
execution may issue in her favor against the said Werborn, if 
necessary. The court finds and decrees, also, that the said 
Amanda M. Pinney is entitled to have and receive from the 
said executor all the property of said estate not disposed of in 
course of administration ; and thereupon the exeeutor shows to 
the court that he turned over and delivered to the said Amanda 
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M. household furniture and a gold watch, amounting to the sum 
of $534, which is admitted by the said Mrs. Pinney; and it 
appearing that the only property now appearing is the follow- 
ing,” specifying it, “it is therefore ordered, that the said exeeu- 
tor deliver and give possession of said lot of land, goods, shares 
of stock, &e., assets, to the said Amanda M., to be by her re- 
ceived, held and applied as directed in the will of said testator, 
and upon compliance therewith that he be discharged.” 

The appeal is sued out by Mrs. Pinney and the guardian ad 
litem jointly, and they assign errors separately. The errors as- 
signed by the latter are, the striking out of the exceptions filed 
by him to the executor’s accounts, and the order revoking his 
appointment. Mrs. Pinney assigns as error the several mat- 
ters to which she reserved exceptions, and the final decree as 
rendered. 


Warts & Sons, with L. H. Farrn, D. HW. Lay, and C. J. Tor- 
rey, for the appellants.—If the will of the testator is to be con- 
sidered as a part of the record, it clearly shows that the minor 
Was a necessary party to the settlement; and if the will is not 
to be considered as a part of the record, the minor was still a 
necessary party as a distributee of the estate.—F iverson v. 
Travis, 39 Ala. 150; Hutton vo. Williams, 60 Ala. 1383; May 
ve. Duke, 61 Ala. 53; Lowland v. Jones, 62 Ala. 322; Bondu- 
rant v. Sthbley, 37 Ala. 571. Considering the will as a part of 
the record, the decree is erroneous in directing the executor to 
pay over and deliver the property to the widow without requir- 
ing bond from her.—WMason v. Pate, 34 Ala. 879; Perkins v. 
Lewis, 41 Ala. 647: Anderson v. WVeGowan, 42 Ala. 280; Cal- 
houn v. Whittle, 56 Ala. 138. The will creates, also, a personal 
trust, of which the Probate Court had no jurisdiction. 


F. G. Brompers, and James Bonp, contra.—The will is no 
part of the record, and can not be looked to for any purpose,— 
certainly not to show error in the decree.—Long v. Easley, 
13 Ala. 245; Williams vw. Gunte r, 28 Ala. 681 3 Sones Oe Jones, 
42 Ala. 221. Looking only to the recitals of the decree, as the 
court must, Mrs. Pinney was the only necessary party to the 
settlement ; and whether she took, by the terms of the will, as 
sole legatee in her own right, or as trustee for the remainder- 
men, she’ was the only necessary party.—Gaunt v. Tucker, 
18 Ala. 27. On this appeal, the construction of the will is not 
a question presented for decision. 





STONE, J.—When Werborn, the executor, filed his aecount- 
current for final settlement, he filed therewith, as it was his 
duty to do, a sworn statement, specifying “the names of the 
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heirs and legatees,” &¢.—Code of 1876, § 2509, subd. 3. In 
that affidavit he set forth, that his testator left surviving him 
his widow, Amanda M., now Mrs. Pinney, and an infant child, 
Adolpha Solomon, still an infant, but over fourteen years of 
age. A guardian ad /item was afterwards appointed ‘for the 
infant, who filed m: iny exceptions to the account-current. The 
executor thereupon moved the court to revoke the appointmept 
of the guardian ad //tem, and to disallow and reject the excep- 
tions tiled by him, on the alleged ground that the will gave the 
entire property to the widow, and hence the infant child had 
no interest in the settlement. The court granted these motions, 
and ruled that “Adolpha Solomon, daughter, a minor over four- 
teen years of age, is not, under the construction of the will of 
the deceased, a necessary party to the settlement.” 

We are required to consider this case in the absence of a bill 
of exceptions, as the one found in the record was not signed by 
the presiding judge within the time allowed by law. We have 
decided it is no part of the record. A paper, purporting to be 
a will signed by Adolph Solomon, is found in the transcript, 
but there is no evidence of its probate. There is nothing on 
the face of the proceedings which makes it a part of the record, 
and we are not informed why it is in the transeript. It is eon- 
tended for appellant, that if we treat said will as a part of the 
record, then we must reverse the orders of the Probate Court 
noted above, because the will makes Adolpha Solomon devisee 
and legatee, to take effect at her mother’s death, and she was 
therefore a proper and necessary party to the settlement; and 
the argument goes further, and claims that, if we treat the will 
as no part of the record, then Adolpha was a distributee in the 
estate of her father, and therefore interested in the distribu- 
tion. So, taking either horn of the dilemma, it is claimed that 
the Probate Court erred. We feel constrained to hold, that 
the paper purporting to be a will is no part of the record in 
this cause, and that it can not be looked to for any purpose. 
The other branch of the argument is equally faulty. It asks 
us to assume that Adolpha was a distributee, or legatee under 
her father’s will. If the record showed that Adolph Solomon 
died intestate, or if it were silent on the question, we would 
know in the one case, and possibly presume in the other, that 
Adolpha, his daughter, was entitled to distribution, and there- 
fore interested in the settlement. But the record shows aftirm- 
atively that he did not die intestate. Werborn is every where 
styled executor, and the decree of the court affirms that Mr. 
Solomon left a will. Disearding from our consideration the 
paper found in the record purporting to be a will, we have for 
sole guide the recital in the decretal order of the court, that 
“Adolpha Solomon, daughter, is not, under the construction of 
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the will of the deceased, a necessary party to the settlement.” 

We can not pase error, and make it a basis for reversal.—1 

Brick. Dig. 681, S$ 118, 119, 120. To sustain the ruling of 

the court, we must presume the existence of a will, which, prop- 

erly construed, gave to the child no interest in the estate. 

If the paper found in the record be a true copy of Mr. Solo- 
mon’s will, we feel bound to express great doubt of the cor- 
rectness of the ruling in the court below. The will places the 
entire property in trust, in the hands of the exeeutors, after 
first paying testator’s debts. It then gives the use, enjoyment 
and increase of the estate to his wife, Amanda M., “for the 
support, maintenance and education of herself and children as 
a family, ... but she was not to dispose of any part of the 
same in any way, nor subject it.” At the death of the wife, 
the absolute ownership of the property was to go to his children 
or child. The will confers on the executors other delicate 
trusts. Now, it may be conceded that, to the extent of collect- 
ing the assets, and paying the debts, the duties of the personal 
representative were executorial, and the Probate Court had 
jurisdiction to settle his accounts to that extent. The widow, 
Mrs. Pinney, being a party to that settlement, may be bound 
by it, as far as executorial duties are concerned. But how about 
the other qnestions¢ The paper, if the will, confided to the 
executor many trusts that are personal in their character, which 
may not expire when his duties as erecutor shall cease to be 
necessary. Over these trusts. has the Probate Court any juris- 
diction? Adolpha, the daughter, was not allowed to appear as 
a party to the settlement. Is she concluded? It would seem 
that only the use, enjoyment and income of the estate, was 
given to the widow, for the maintenance, &e., of herself and 
family. How about the corpus? Was there any authority to 
deliver any of that to the widow’ And ean there be a settle- 
ment of the trust, until, by the terms of the will, the child or 
children shall become entitled to the absolute ownership; un- 
iess the executor and trustee resigns, is removed, or some other 
ground exists for equitable interposition ‘— Hitchcock v. U.S. 
Bank, 7 Ala. 386, 437; Camp v. Coleman, 36 Ala. 163; Per- 
kins v. Lewis, 41 Ala. 649; Ex parte Dickson, 64 Ala. 193; 
Mason v. Pate, 34 Ala. 379; Lee v. Lee, 55 Ala. 590. 

We have felt it our duty to make the above suggestions and 
inquiries, because, to the extent the decree of the Probate 
Court was without jurisdiction, that decree will be no protec- 
tion to the trustee in any future litigation. 


Afttirmed. 
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Quarles v. Campbell. 


Application by Administrator, for Order to sell Lands for 
Payne nt of Debts. 


a lLrerments of pe titios nv, as to debts and husufiic rene 7] of pei ‘sonal asse ts. 
A petition by an executor, or administrator, for an order to sell lands for 
the payment of debts (Code, §§ 2450, 2455), must allege, among other 
things, the existence of debts, their actual or estimated amount, and the 
insutliciency of the personal assets to pay them; though it is not necessary 
to give a particular description of either the debts or the assets, that be- 
ing mere matter of proof. 

2. Proof of * necessity for sale.’’—The *‘ necessity for the sale ’’—that 
is, the existence and amount of valid debts, and the insutlicient value of 
the available personal assets—must be proved by the depositions of dis- 
interested witnesses, testifying to facts within their personal knowledge ; 
but it is not necessary to prove aflirmatively that the witnesses are dis- 
interested, since that tact will be presumed in the absence of proof to the 
contrary. 

Be Deposition; indorse ment hy COMMISSION . shou ing title of Cause, 
The 64th rule of chancery practice, requiring the commissioner to indorse 
on a deposition the tile of the cause in which it is taken (Code, p. 170), 
is directory merely, and the failure to make such indorsement does not 
render the deposition inadmissible as evidence. 


Arrrat from the Probate Court of Lawrence. 

In the matter of the estate of John B. Hawkins, deceased, on 
the application of D. B. Campbell, as administrator with the 
will annexed, for an order to sell lands fer the payment of 
debts. The administrator’s petition, which was filed in Jan- 
uary, 1882, and duly veritied by his affidavit, alleged that the 
decedent died seized and possessed of certain lands, which were 
particularly described; “that the personal property of said 
estate is insufficient to pay the debts thereof, and the will gives 
him {the petitioner] no power to sell the lands therefor” ; and 
stated the names, ages and residence of the several heirs and dis- 
tributees. The application was contested by Mrs. Parthena 
Quarles, one of the heirs, who demurred to the petition, on the 
following (with other) grounds: “because said petition does 
not state the debts, for which said lands are sought to be sold; 
and because said petition does not aver what debts, or amount 
of debts against said estate, have been presented or made known 
to said administrator, and yet remain unpaid, nor does it aver the 
description, amount or value of the personal effects of said es- 
tate, which could be applied to the payment of debts.” The 
court overruled the demurrer, and held the petition sufficient. 

VoL. LXXII. 























1882. } OF ALABAMA. 65 
[Quarles vy. Campbell. ] 


The administrator filed interrogatories to W. J. Gibson and 
W. T. Simmons, and offered their depositions as evidence on 
the hearing of the petition. The interrogatories te ounded 
to each of the witnesses asked them to state—I1st, whether they 
were acquainted with the lands belonging to the estate, par- 
ticularly describing them; 2d, whether they were acquainted 
with the heirs and distributees, their names, ages, and _resi- 
dences; 3d, “Is the personal property of said estate sufficient 
to pay the debts thereof?” ; 4th, “State anything else you may 
know, in behalf of the application.” Each of the witnesses 
answered, that he was acquainted with the lands, and that he 
knew one of the heirs, who was a minor; and in answer to the 
other interrogatories Gibson answered: * Vo, there ts no prop- 
erty: IT know of no other way of paying the debts, but to sell 
said lands”; while Simmons answered, “Vo; Z know of no 
way of settling said estate, but to sell said lands.” The con- 
testant objected to the admission of these depositions as evi- 
dence, because it was not shown that the witnesses were dis- 
interested; and because the title of the cause was not in- 
dorsed on the envelope in which the depositions were inclosed. 
These objections were overruled by the court, and the record 
does not show that any exception was reserved by the contes- 
tant to this ruling; though the bill of exceptions recites, that 
“said depositions were sealed when delivered to said probate 
judge, and bore no evidence of any mutilation, or having been 
tampered with in any way.” The contestant objected, also, to 
the answers above quoted, “because said witnesses, by their 
said answers, merely express an opinion upon a subject-matter, 
or state of facts, without anywhere showing that they had 
any knowledge of the facts upon which said opinion was ex- 
pressed; and because neither the interrogatory to which said 
answer was given, nor any other interrogatory propounded to 
them, calls for such an answer as would show the witnesses’ 
knowledge of the debts of the estate, or the amount thereof, 
and the amount and value of the personal property thereof ; 
which objections were overruled by the court, and the evidence 
admitted ; to which the contestant excepted.” The administra- 
tor himself was examined orally as a witness, at the instance 
of the contestant, and testified as to the amount of debts as- 
serted against the estate, and as to the value of the different 
parcels of land sought to be sold. On all the evidence ad- 
duced, the court ordered a sale of all the lands, as prayed in the 
petition; to which order and decree the contestant duly ex- 
cepted. 

The overruling of the demurrer to the petition, the several 
rulings of the court on the evidence, and the final decree, are 
now assigned as error. 
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E. H. Fosrrr, for the appellant. 
W. P. Currwoop, contra. 


SOMERVILLE, J.—An application to the Probate Court 
for the sale of lands, for the payment of debts of a decedent, is 
required to be made by an executor or administrator. Its con- 
tents must state, Ist, an accurate description of the lands; 2d, 
the names of the heirs or devisees, and their places of resi- 
dence; 3d, which of these, if any, are married women, infants, 
or non compotes mentis; 4th, that the estate of the deceased 
owes debts to a certain or an estimated amount; 5th, that the 
personal property of the estate is insufficient in value to pay 
such debts. The two last averments must be proved by the 
depositions of disinterested witnesses, which are required to be 
filed of record; and the application must be verified by oath. 
These are substantially the requirements of the statute.—Code, 
1876, $$ 2450, 2455. Where there is a will, the fact should be 
so stated, and accompanied with the averment that it confers 
no power to sell the lands for the purpose of paying such debts. 
Code, § 2447. 

The purpose of all pleadings is to eliminate an issue. They 
are required, therefore, generally to state facts, and not mere 
legal inferences, or conclusions of law.—2 Brick. Dig. 330, § 3. 
It is true that “the strictness of the old rules of pleading has been 
greatly relaxed, and courts of the present day do not lean to ob- 
jections which can not affect the substantial justice of the case.” 
Stein v. Ashby, 24 Ala. 528. This is peculiarly true under our 
statutory system of pleading, so far as concerns mere defects of 


Jorm. No objections can be allowed for such defects, “ if facts 


are so presented that a material issue, in law or fact, can be 
taken by the adverse party thereon.”—Code, § 2978. So, it 
is provided, that “the plea must consist of a succinct statement of 
the facts relied on, in bar or abatement of the suit; and no ob- 
jection can be taken thereto, if the facts are so stated that a 
material issue can be taken thereon.”—Code, § 2987. Of course, 
all pleadings which conform substantially to the forms prescribed 
by the Code, would be sufficient ; and there are cases where the 
averments of conclusions, in the nature of mixed questions of 
law and fact, have been sustained by analogy.—S. & VV. R. R. 
Co. v. Thompson, 62 Ala. 494, 500. 

The application of the administrator, in the present case, did 
not come up to these requirements, and was obnoxious to at least 
one of the objections urged in the demurrer of the contestant. 
It is not averred by the petitioner that there are any debts due 
by the estate, or that they are of a given amount. But, as 
mere matters of evidence need not be pleaded, it was unneces- 
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sary to describe the particular debts due. These were matter 
of proof, and not of allegation. So of the personal assets, a 
particular description of which was not required. If the peti- 
tion had stated that their value was insufficient to pay the debts, 
this would have been the averment of a collective fact not 
liable to objection. 

The court, in our opinion, erred in overruling the demurrer 
to the application. 

It is further urged, that the evidence taken was insufficient 
to authorize the decree of sale. In this view we concur, for 
several reasons. The statute requires, that the “necessity of 
the sale’—or, what is the same thing, the insufficiency of the 
personal property for the payment of the debts—must be proved 
by depositions taken asin chancery cases.—Code, $$ 2455, 2458. 
This proot can be made only by showing the ‘existence and 
amount of valid debts, and that the available personal property 
or assets are not of sufficient value to pay or discharge —— 
This is manifest from section 2456 of the Code, which pro- 
vides that the court “ may direct the sale of a//, or such pros mel 
of the real estate, as may be necessary to pay the debts.” Such 
an order.would be imprac ‘ticable, without proof of the amount 
of the debts, and the deticiency in value of the personal property. 

These are important allegations, the burden of establishin 
which rests on the administrator; and if they are successfully 
controverted, the application can not be granted. —Garrett v. 
Bruner, 59 Ala. 513. This proof must be ‘made by the deposi- 
tions of disinterested witnesses, and filed of record. The deposi- 
tions of the witnesses, Gibson and Simmons, contain no evidence 
of any indebtedness of the decedent. They are otherwise de- 
fective, also, in stating merely the deductions of the deponents, 
without any allegation of the facts within their knowledge from 
which such conclusions are deducible. 

No aflirmative evidence was required of the fact that the 
witnesses were disinterested. Their competency must be pre- 
sumed, in the absence of evidence to the contrary; the burden 
of proof, in such cases, being always on the objecting party, to 
sustain his exception to the competency _—1 Greenl. Ev. §'390. 

The neglect of the commissioner to indorse the title of the 
cause upon the envelope, as required by the 64th rule of chancery 
practice (Code, p. 170; § 4458), did not vitiate the admissibility 
of the inclosed depositions of the witnesses. Such indorsement 
is intended only as a convenient method of identification, and 
is directory merely ; 

The decree of the Probate Court must be reversed, and the 
cause remanded. 
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Sullivan vw. Lawler. 


Bill in Equity by Distributees, against Administrator and 
other Distributees, for Account, Settlement, and Distribution. 


1. When distributees may sue, without administration.—As a general 
rule, distributees or next of kin can not, in the absence of an administra- 
tion duly granted, maintain a suit at law or in equity for the mere pur- 
poses of administration, nor, in the absence of special circumstances, 
maintain a suit for the collection of personal assets; and although there 
are exceptional cases, in which a court of equity will decree distribution 
directly to the next of kin, without the intervention of an administrator, 
when it is clearly shown that, if one were appointed, his only duty would 
be distribution ; vet such relief will not be granted at the instance of the 
next of kin of a deceased adult legatee, upon a mere general allegation 
that there are no outstanding debts against his estate, when such allega- 
tion is made upon information and belief merely, and it is not shown that 
the information was obtained from persons having knowledge of the 
facts. 

2. When distributees or administrator may or must sue .—When there is 
an administrator of the estate of a deceased legatee, he is the proper per- 
son to sue for the legacy ; consequently, the next of kin, or distributees 
of his estate, can not join in a bill with the surviving legatees, making 
the administrator a defendant. 

3. When distributees may maintain suit against administrator and debt- 
ors, jointly.—The distributees of a decedent’s estate can not maintain a 
bill in equity against the personal representative and debtors of the es- 
tate jointly, without alleging fraud and collusion between them, or a re- 
fusal by the personal representative to sue for and collect the debts. 


AppraL from the Chancery Court of Madison. 

Heard before the Hon. N.S. Gratam. 

The bill in this case was filed on the 18th February, 1882, 
by Rhoda Sullivan and others, children and grandchildren of 
Benjamin Lawler, deceased, claiming as residuary legatees un- 
der his will, against Benjamin F. Lawler, who was a son of 
said decedent ; and prayed “that said Benjamin F. Lawler be 
required to account to complainants, as residuary legatees under 
the will of said Benjamin Lawler, deceased, for their interest 
in the said assets of said Benjamin’s estate that went into his 
(the said Benjamin F.’s) hands; and that said Benjamin F. be 
required to produce all books, memoranda, vouchers, and ac- 
counts of sale in his possession, relating to the said assets that 
went into his hands, for inspection; and that they be produced 
on oath, in such manner as this honorable court shall think right 
and proper; and that said Benjamin F. make a full discovery 
of all assets of said estate that went into his hands; and orators 
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pray for a reference to the register of this honorable court, to 
state an account against the said Benjamin F., charging him 
with all sums he is justly chargeable with, and giving him 
credit for all sums to which he is justly entitled ; and that what- 
ever sum may be found due to your orators may be paid over to 
them as their share of their said residuary interest in the same 
under the will of said Benjamin Lawler, deceased, and to those 
who are children and heirs-at-law of some of said distributees ; 
and for such other and further relief as to the court may seem 
meet and proper.” 

Benjamin Lawler died in April, 1863; and his last will and 
testament, under which the complainants claimed as residuary 
legatees, was duly admitted to probate, in said county of Madi- 
son, soon after his death. Said will, a copy of which was made 
an exhibit to the bill, contained the following (with other) pro- 
visions: “I will and bequeath to my beloved wife, Rhoda, all 
my estate, real, personal, and mixed, during the term of her 
natural life, with full power to transact any and all business that 
she may think proper. It is my wish and desire, that my son 
Benjamin continue to live upon the premises, and give his at- 
tention to the business and interest of his mother. It is my 
will and desire, that my lands be divided in the following man- 
ner: . . . I will and direct, at the death of my wife, that all of 
my lands lying south of west line running by my gin-house to 
Flint river, be sold, and the proceeds arising from the sale be 
equally divided |among?] my daughters. The balance of my 
estate, at the death of my wife, I desire to be sold, and the pro- 
ceeds to be equally divided between my children, share and 
share alike. . . . I will and bequeath to my grandson, James 
Wood, and my granddaughter, Rhoda Lou Wood, an equal 
share with my daughters.” The testator’s widow was appointed 
the executrix of his will, without bond or security; but the bill 
did not allege whether she had ever qualified as exeeutrix, nor 
whether she was living or dead. 

The testator’s e +hildren, living at his death, were these: Rho- 
da Sullivan (a married woman, who was one of the complain- 
ants), Eliza Wilson (a married woman, one of the complainants), 
Martha Sanford (a married woman, one of the complainants), 
Caledonia Winston, Jehu Lawler, James H. Lawler, John 
Lawler, Jesse Lawler, and said Benjamin F. Lawler, the de- 
fendant. Mrs. Caledonia Winston, it was alleged, died, intes- 
tate, in September, 1879, “without being in debt ;” and her 
children, as her heirs and distributees, were joined as complain- 
ants in the bill. Jesse Lawler died, intestate, on the 18th Sep- 
tember, 1869, and letters of administration on his estate were 
granted to said Jehu and John Lawler; and while his widow 
and children were joined as complainants in the bill, it was 
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alleged that said Jehu and John Lawler, the administrators, 
claimed to be creditors of his estate, and it was necessary that 
a special administrator vd litem of his estate should be appoint- 
ed by the court. It was alleged that James Wood, the grand- 
son of the testator, died, intestate, on the 10th November, 1881; 
and his widow and children were joined as complainants in the 
bill. As to the estates of said James Wood and Mrs. Caledonia 
Winston, the bill alleged, * that there are no debts against the 
said estates, as orators are informed and believe, and upon such 
information and belief state the facts to be, and no administra- 
tion on said estates has been granted.” On these facts stated 
in the bill, the complainants claimed that they represented and 
were entitled to “six-elevenths of said estate,” and that the de- 


Jendants were entitled to “the remaining five-elevenths;” but 


Benjamin F. Lawler was the only person who was named as a 
defendant to the bill. 

As to the assets of the estate in the hands of the said Benja- 
min F. Lawler, and the grounds on which relief was sought 
against him, the bill contained these allegations: ‘“ Orators show 
that said Benjamin Lawler left a large amount of property on 
hand at his death, including a large number of bales of cotton, 
averaging from 475 to 500 “pounds each; and that said Benja- 
min F. Lawler, one of the defendants hereto, some time previ- 
ous to the death of his father, cultivated jointly with his father 
a large portion of the father’s plantation, under contract that 
he, said Benjamin F., was to have one-fourth of the crops for 
his services in superintending the business, and in consideration 
of his labor and stock furnished by him; and that he was on 
the plantation superintending its cultivation on these terms, at 
his father’s death, and so continued during said year 1863; and 
that a large quantity of cotton, corn, &e., were produced on 
said place during said year 1863. Orators charge that said 
Benjamin F. Lawler took possession of said cotton, corn, and 
other property on said place, which was the property of said 
Benjamin on hand at his death, and took possession of said 
property, corn, cotton, &ec., produced on said place during the 
year 1863; and orators charge that they are entitled to a discov- 
ery from said Benjamin F. of said assets that went into his 
hands, and that this discovery is indispensable to the ends of 
justice; that orators have not a full, adequate, and complete 
remedy at law, for this purpose. Orators charge, that they are 
informed and believe, and upon such information and belief 
charge the facts to be, that said defendant has in his possession 
a book or books, memorandum or memoranda, or an account or 
accounts of sales of the assets of said estate ‘of said Benjamin 
Lawler, deceased, vouchers for moneys pretended to have been 
received, for debts pretended to been paid out on account of 
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said estate, none of which can be more particularly designated 
for want of more definite information on the subject; and that 
a production of said book or books, memorandum or memoran- 
da, account or accounts of sales of the said assets, is necessary.” 

The chancellor dismissed the bill, on motion, for want of 
equity ; and his decree is now assigned as error. 


Branpon & Jones, for appellants. 
Capaniss & Warp, contra. 


BRICKELL, C. J.—While adhering to the general rule, 
that next of kin, or distributees, can not, in the absence of an 
administration duly granted, maintain suits at law or in equity 
for the mere purposes of distribution, nor, in the absence of 
special circumstances, maintain suits for the collection of per- 
sonal assets; yet, in exceptional cases, when it is clearly and af- 
firmatively shown that, if there was an administration, the only 
duty attaching to it would be distribution, courts of equity in 
this State have been accustomed to dispense with the adminis- 
tration, entertain suits by next of kin, and decree distribution 
directly to them.—S retell v. We Lemore, 52 Ala. 124. 

Within this exception it is insisted that the present bill is 
brought, in which the next of kin of deceased legatees join with 
the surviving legatees, praying a settlement of the testator’s es- 
tate, and distribution to them directly. The deceased legatees 
were all probably adults—three of them certainly were; and 
upon information and belief it is averred, that upon the estates 
of three no administration had been taken, and that no debts 
exist against them. The other deceased legatee has personal 
representatives, who are made defendants, and there are debts 
existing against him. The allegation that there is no adminis- 
tration, and no debts as to three of the deceased legatees, is 
very general, and is made expressly, not upon knowledge of 
the facts, but upon information and beiief, without any indica- 
tion that the information was obtained from persons having 
knowledge, or the means of acquiring knowlege of the facts. - 
It would be hazardous for a court of equity to depart from its 
general rules, upon an allegation so general and unsatisfactory, 
and render a decree which the parties affected by it can not 
safely obey, and which, so far from quieting, may become the 
fruitful souree of future litigation. For, if an administrator 
should be appointed subsequently, he would not be bound by 
the decree, and it would not protect the parties against whom 
it is rendered, so far as the claims he could rightfully assert 
would be concerned.— Gardner v. Gantt, 19 Ala. 666, 

But there is yet another fatal defect in parties to the bill. 
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There is an administration of the estate of Jesse Lawler, a de- 
ceased legatee, whose next of kin are joined as complainants, 
while the administrators are made defendants. It is obvious, 
the administrators only can sue for and recover the legacy of 
their intestate. As well could the next of kin maintain a suit 
for the recovery of a debt due the intestate, wresting it from 
the due course of administration, as to maintain the present 
suit. 

The bill also seeks the recovery of debts due the testator, 
without the averment of fraud or collusion between the debtor 
and his personal representatives. The debtors of a decedent 
an not properly be made parties to a bill against the personal 
representatives, by creditors or legatees, unless it be averred 
that there is collusion between them and the personal repre- 
sentative, or that he refuses to collect the debts.—Story’s Eq. 
Pl. $ 178. There is no such averment found in the bill. 

We are satistied that the demurrers, so far as sustained by the 
chancellor, were well taken; and the decree must be aftirmed. 





Sullivan «. Lawler. 


Bill in kyuity by Distrihutees, against Administrators and 
other Distributees, for Account and Settlement of Estate. 


1. Suits by administrator or distributees; who may sue.—The title to the 
personal effects of a decedent, and the right to maintain personal actions, 
are devolved by law on the personal representative ; and the general rule 
is, that he alone is authorized to demand, receive, collect, disburse and 
distribute the personal assets and claims of the estate; and while there 
are recognized exceptions to this rule, in which administration may be 
dispensed with, and other cases in which, the personal representative 
being estopped, or under disability to sue, a court of equity will lend its 
aid for the discovery and utilization of assets, a bill by distributees must 
aver the facts necessary to bring the case within one of those exceptions. 

2. Discovery; when bill lies for.—A bill for discovery alone must not 
only aver the facts as to which a discovery is sought, and that those facts 
are within the knowledge of the defendant, but must also allege that they 
can not be proved without his answer; and this allegation, if denied, 
must be proved. 


Apprat from the Chancery Court of Madison. 
Heard before the N. 8S. Grama. 


Branvon & Jones, for appellants. 


Capantss & Warp, contra. 
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STONE, J.—In October, 1878, Rhoda Lawler died, intes- 
tate; and in November, of the same year, Jehu and James H. 
Lawler, two of her sons, were appointed administrators of her 
estate. In February, 1882, this bill was filed; to which the 
chancellor sustained a demurrer, at the July term of the court, 
and dismissed the bill. No amendment was offered in the 
court below. The complainants in the court below prosecute 
this appeal, and assign as error the decree of the chancellor dis- 
missing the bill. 

Mrs. Lawler, intestate, left many descendants—some of them 
surviving children, and others descendants of deceased children. 
There are eleven full shares into which Mrs. Lawler’s estate is 
to be divided, and some of those shares are to be subdivided in- 
to many sub-shares. The claimants and sub-claimants of six of 
the eleven shares are made complainants, and the claimants of 
the remaining five shares are made defendants. Among the 
latter are the two administrators, Jehu and James H. Lawler. 
Benjamin F. Lawler, another son of intestate, is also made a 
defendant. The object of the bill is to remove the administra- 
tion into the Chancery Court, and to compel Bejamin F. Law- 
ler to account, either to the administrators, or to the distribu- 
tees, for an alleged indebtedness from him to intestate’s estate. 
The bill is indetinite as to the amount of that indebtedness. It 
is not alleged in the bill that the administration is ready for set- 
tlement, nor, indeed, is it shown that any assets have ever come 
to the hands of the administrators: nor is there any averment as 
to whether the intestate owed any debts, or not. So far as the 
bill informs us, the alleged indebtedness from Benjamin F. con- 
stitutes the entire estate. There isnoaverment in the bill, that 
the administrators refuse, or are unwilling, to enforce the col- 
lection of the alleged indebtedness from Benjamin F., or that 
there is any impediment in the way of their doingso. Nocom- 
bination, or collusion, between said Benjamin IF. and the ad- 
ministrators, is charged in the bill. 

The general rule is, that the personal representative is alone 
authorized to demand, receive, collect together, and disburse 
and distribute the personal assets and effects of an intestate. 
The title to the personal effects, and the right to maintain ac- 
tions personal, the law devolves on the personal representative. 
1 Brick. Dig. 932, § 261, ef seg. True, there are exceptional 
eases, in which administration may be dispensed with; and oth- 
ers in which chancery will lend its aid for the discovery and 
utilization of assets, where the personal representative is under 
disability to sue—1 Brick. Dig. 959, § 632; 7b. 935, § 302; 
Th. 649, $$ 136, 146; 7b. 651, § 171; Lehman v. Meyer, 67 Ala. 
396. But,to be sufficient, the bill must aver facts which bring 
the case within the exception. The present bill avers no facts 
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which take this case without the operation of the general rule, 

and, from all that is shown, the administrators have the exelu- 

sive right to bring Benjamin F. Lawler to a settlement. 

Nor can the present bill be maintained as one for discovery, 
if it were otherwise sufficient. To maintain a bill on that ground 
alone, there must not only be an averment that the facts ‘sought 
to be discovered exist, and are within the know ledge of defend- 
ant; but the bill must go farther, and allege, and, if the allega- 
tion is denied, there must be proof, that ‘the alleged facts can 
not be proved without the defendant's answer.—1 Brick. Dig. 
715, § 1067 


Attirmed. 


Sullivan v. Lawler. 


Bill in kquity by Distributees, against Debtor of Estate, Jor 
Discovery and Account. 


1. Discovery; when bill lies for.—A bill for discovery alone must 
allege that the complainant can not make proof of the facts, as to which 
a discovery is sought, in any other way than by the defendant’s answer. 

2. When distributees may sue, without administration.—The general 
rule i is, that distributees, or next of kin, can not maintain a suit for the 
mere purpose of distribution, until letters of administration have been 
granted on the estate of the decedent ; and this rule must prevail, unless 
facts are affirmatively shown which bring the particular case within the 
recognized exception dispensing with an administration when it would 
be a “useless ceremony. 

3. Same.—Where the testator devised to his widow a life-estate in all 
his property, and directed ‘‘ the balance ’’ of the estate at her death ‘* to 
be sold, and the proceeds to be equally divided among his children, 
making his widow executrix; administration on his estate, after the 
death of the widow, is necessary, before the remainder-men can main- 
tain a suit in their own names. 

4. Conversion of crops between tenants in common.—A tenant in com- 
mon of crops, selling the entire property in them, is guilty of a conver- 
sion, for which the other tenant (or his personal representative, in the 
event of his death) may maintain an action of trover. 

5. Limitation of action for conversion, or suit in chancery on same 
demand.—The statutory limitation of an action for the conversion of 
crops, brought by the personal representative of the deceased tenant 
against the surviving tenant in common, is six years (Code, §: 3226) 5 ; and 
a bill in equity by the distributees of the decedent’s estate, filed nineteen 
vears after the alleged conversion, can not be maintained, unless it avers 
facts which negative the bar of the statute at law. 


Appear from the Chancery Court of Maptson. 
Heard before the Hon. N. S. Grauam. 
VoL. LXXxII. 
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Brannon & Jones, for appellants. 


Capaniss & Warp, contra. 


SOMERVILLE, J.—The bill is tiled by the distributees of 
the estate of Benjamin Lawler, deceased, who died in the year 
1863, leaving a will. The testator devised to his wife, Rhoda, 
a life-estate in all his property of every description, real, per- 
sonal, and mixed. After making a devise of certain specific 
property, the will contained the following item: ‘The balance 
of my estate, at the death of my wife, I desire to be sold, and 
the proceeds to be equally divided between my children, share 
and share alike.” The purpose of the bill is, to hold the de- 
fendant, Benjamin IF. Lawler, a son of the testator, to an ac- 
count for certain personal property, alleged to have gone into 
his possession in the year 1863. It consisted of cotton and 
corn, raised on testator’s lands during that year, under an 
agreement which seems to have constituted the defendant and 
the testator, who farmed together, tenants in common of these 
products. This suit was commenced in February, 1882; and, 
a demurrer being interposed, the bill was dismissed by the 
chancellor, for want of equity. There was no allegation of 
the death of the widow; but the chancellor, in rendering the 
decree, considers an amendment as having been made, setting 
up this averment, in accordance with a suggestion of com- 
plainant’s counsel made during the argument at bar. It may 
be further added, that the bill also prays for discovery. 

The bill, in our opinion, was fatally defective: and the chan- 
cellor did not err in decreeing its dismissal. It can derive no 
aid in the aspect of the prayer fora discovery of assets. Such 
a bill can never be maintained, unless it alleges that the com- 
plainant is unable to make proof of the facts sought to be dis- 
covered, in any other way than by the defendant’s answer. 
There is no such averment in the present bill.—Crothers v. Lee, 
29 Ala. 337; Perrine v. Carlisle, 19 Ala. 686. 

The general rule has always obtained in this State, that dis- 
tributees, or next of kin, can maintain no suit for the mere 
purpose of enforcing distribution, until letters of administration 
have been granted upon the estate of the decedent. Until this 
step has been taken, as was said in Gardner v. Gantt, 19 Ala. 
668, “the legal title can not be brought before the court, and 
therefore it can not be bound by the decree; nor can the court 
see that the trusts have been executed.” The exception to this 
general rule is, that a court of equity possesses the power to 
dispense with the necessity of an administration on proper aver- 
ments being made in the bill, accompanied by proof, that such 
administration would, if granted, be “a useless ceremony.” 
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Plunkett v. Welly, 22 Ala. 655. The onus of alleging and 
proving this state of facts clearly rests upon the complainant 
in every suit. Unless the allegations of the bill aftirmatively 
show the given case to fall within the exe ption, it must be held 
to be coverned by the general rule.-—Fretwell v. McLemore, 
52 Ala. 124,133; Wi ‘vight v. Lang, 66 Ala. 389, 397. 

We are of opinion, that the present case is not brought 
within the exception to the general rule. The language of the 
will contemplates an administration with the will annexed, after 
the death of the widow, who was appointed the testator’s execu- 
trix. The testamentary direction is, that when her life-estate 
shall have expired, the remainder should be so/d, and the pro- 
ceeds of sale distributed to those entitled. This is a duty in 
the nature of an exeeutory trust, devolved upon the adminis- 
trator eum testamento annexo.— Mitchell v. Spence, 62 Ala. 450; 
Perkins v. Lewis, 41 Ala. 649. The testator had a right to 
designate the manunerin which his bounty should be distributed, 
this right attaching as a necessary element to the ownership 
and jus disponend: of his property. Administration, then, can 
not be said to be a useless ceremony, but would rather seem to 
be necessary in order to carry out this trust created by the will, 
which may have been wisely intended to prevent disputes and 
litigation among the numerous distributees claiming an interest. 

We need notice but one other defect in the case made by the 
bill. There is no allegation that the widow failed to qualify as 
executrix, or that there is no administration on the estate, and 
that the defendant has failed to account to such personal repre- 
sentative of the deceased. The defendant, according to the 
facts stated, was a mere tenant in common with the testator, 
owning an undivided fourth interest in the crops alleged to 
have been converted. It is the settled doctrine in this State, 
that if one tenant in common of a chattel sell the entire prop- 
erty, it is a conversion for which he would be liable in trover 
to his co-tenant, or to his personal representative.—Smyth 
v. Tankersley, 20 Ala. 212; Perminter v. Kelly, 18 Ala. 716. 
Such an action is barred by tie statute of limitations of six 
years.—Code, 1876, §: 3226. The present conversion is alleged 
to have taken place in the year 1863,—or about nineteen years 
before the bill was filed. When the life-tenant died is not 
shown, nor can we be presumed to know. Nor is it alleged 
that the decedent died free of debt, or that his debts have been 
paid, unless this fact can be inferred by a lapse of time less 
than twenty years, whic i Jones v. Brevard, 








59 Ala. 499; Baines v. Barnes, 64 Ala. 375; Goodwyn 

v. Baldwin, 59 Ala. 127. It may be that there has been such 

administration, or that the widow qualified as exeeutrix, which 

she was authorized to do without bond, and that as much as six 
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years afterwards elapsed, so as to have barred the action for 
conversion. This contingency should have been negatived by 
the complainants’ bill; and in failing to do so by aftirmative 
averments, it was wanting in equity. 

These grounds are sufficient to authorize the decree of dis- 
missal, to say nothing of the other grounds of demurrer, 
which we do not consider, 


Aftirmed. 


Stovall v. Fowler. 
Action for Statutory Penalty for Cutting Trees. 


1. Tas-sale; deed to purchaser, as color of title —When lands are sold 
for unpaid taxes, the deed to the purchaser, though it may be invalid 
as a conveyance of the title, is color of title, when possession has been 
taken and held under it; and is admissible as evidence for the grantee, 
or one holding under him, to show the extent of the possession accord- 
ing to the boundaries therein described. 

2. General exceptions to charges given or refused.—A general exception 
to several charges given can not be sustained, unless each of them is er- 
roneous; and in like manner, a general exception to the refusal of sev- 
eral charges asked can not be sustained, unless each one of them embod- 
ies a correct legal proposition applicable to the evidence. 


Aprrat from the Cirenit Court of Jackson. 

Tried before the Hon. H. C. Speake. 

This action was brought by Richard F. Fowler, against Will- 
iam I. Stovall, and was commenced before a justice of the 
peace, on the 24th March, 1880. Being removed by appeal in- 
to the Cireuit Court, the plaintiff there filed a complaint, claim- 
ing twenty dollars “as damages for cutting down two poplar 
trees by defendant, on land not his own, willfully and know- 
ingly, without the consent of plaintiff, who was the owner of 
said land and trees;” and the same amount for “taking away 
two poplar trees, from land not his own,” &c. The defendant 
pleaded not guilty, and issue was joined on that plea. On the 
trial, as the bill of exceptions states, it appeared that plaintiff 
claimed the land, a tract containing eighty acres, on which the 
trees were cut, under a quit-claim deed from his brother, Rich- 
ard O. Fowler, which was dated 8th November, 1878, and re- 
cited the payment of $80 as its consideration; and this deed 
was admitted in evidence without objection. Said Richard O. 
Fowler testified, as a witness for the plaintiff, that the land was 
not suitable for cultivation, and never had been cultivated, be- 
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ing situated on a mountain; that it was entered about the year 
1842, by a person whose name was not stated, and who aban- 
doned it soon afterwards on discovering a mistake in the location 
of his entry; that the land then remained unoceupied, and not 
claimed by any one, until in May, 1867, when it was sold for 
the unpaid taxes of the year 1866, assessed against “owner un- 
known,” and was bought by him at the sale ; and he produced the 
deed of the probate judge to him, as the purchaser at the sale, 
dated April 6th,1874. He further testified, that he held possession 
of the land, claiming it as his own, and paying the taxes on it each 
year, from the time of his purchase at the tax- sale, until he sold and 
conveyed tothe plaintiff. The defendant objected to the admission 
of the deed as evidence, “ because it is void on its face,in that it 
fails to show that said lands were assessed, the amount of taxes 
due and costs, or that any notice of assessment was given, or 
any publication of sale made.” The court refused to admit the 
deed “‘as evidence of title, but permitted it to be read in evi- 
dence for the purpose of showing the extent and character of 
the witness’ possession, and as color of title;” to which ruling, 
in admitting the deed as evidence for the purpose stated, the 
defendant excepted. On all the evidence adduced, the court 
gave three charges in writing, requested by the plaintiff, “ to 
the giving of which,” as the bill of exceptions recites, * the de- 
fendant duly objected and excepted ;” and refused five charges 
in writing requested by the defendant, “ and to such refusal the 
defendant duly objected and excepted.” It is unnecessary to 
set out any of these charges, as the court does not determine the 
correctness of the legal principles therein asserted. All the 
rulings to which exceptions were reserved are now assigned as 
error. 


Pact L. Jones, and R. C. Wenz, for appellant. 
Rostnson & Brown, contra. 


BRICKELL, C. J.—The validity of the title derived from 
the sale for the payment of taxes is not, in this case, a material 
inquiry. The conveyance obtained under it was admissible as 
color of title, and to show the extent of the possession which 
had been taken and held by the purchaser and his vendee. 
When there is an entry upon lands under color of title, by deed 
or other instrument in writing, and a continuous occupancy, in 
legal contemplation, there is “actual possession to the extent of 
the boundaries contained in the writing; and this, though the 
title conveyed is good for nothing.”—2 Smith’s ‘Lead. Cases 
(5 Am. Ed.), 563; Adlen v. Kellam, 69 Ala. 442. 


2: The exceptions to the instructions given, and to the in- 
VoL. LXxil. 

















1882. } OF ALABAMA. 79 


{Moon’s Adm’r v. Crowder. ] 


structions refused, are too general to avail the appellant, unless 
it could be asserted there is error in all the instructions given, 
and that all requested embody correct legal propositions ap- 
plicable to the evidence.—FV/iott v. Stocks, 67 Ala. 336; Cohen 
v. The State, 50 Ala. 108. Without entering upon a discussion 
of the instructions, it is apparent this can not be asserted in 
reference to them. 
Let the judgment be affirmed. 





Moon’s Adm’r v. Crowder. 


Bill in Equity by Purchaser, for Specific Performance of 
Contract Jor Sale or Land, and for Partition. 


1. Purchase pendente lite—A purchaser of land from a party toa pend- 
ing suit, in which the title or an interest therein is involved, is concluded 
by the decree afterwards rendered, to the same extent that his vendor is 
concluded. 

2. Conelusiveness of decree in chancery.—When the complainant volun- 
tarily dismisses his bill, the decree dismissing it ‘‘is very like a volun- 
tary nonsuit at law, which does not bar a second suit;’’ but, where the 
decree recites that the cause ‘‘ again came on to be heard, on the papers 
formerly read, and the answer of the defendant, with the exhibits filed 
with said answer, and with general replication to said answer, and upon 
the report of the master commissioner, made in pursuance of the decre- 
tal order of the last term, and was argued by counsel ;’’ and then pro- 
ceeds, ‘on consideration whereof, and on motion of the plaintiff, the 
court doth adjudge, order and decree, that the bill of plaintiff be dis- 
missed, and that he pay to the defendant his costs in this behalf expend- 
ed, but the defendant is not to be barred or precluded by this decree from 
asserting or recovering, in any proper suit, any balance which may be 
found due him by the plaintiff, as set out and asserted in the answer of 
said defendant, growing out of the account asked for in said bill;’’ this, 
it seems, is not a voluntary dismissal by plaintiff, but rather only shows 
that he moved for a decree in the cause. 

3. Proof of handwriting by comparison.—When the genuineness of a 
writing or signature is disputed, extraneous writings, though admitted 
to be genuine, can not be presented to the court or jury, nor shown to a 
witness, that he may institute a comparison between them and the dis- 
puted one. 

4. Same.—A person who has seen another write, or who knows his 

handwriting, may express his opinion as to the genuineness of a dis- 
puted signature, though he be not an expert ; and experts may go 4urther 
—may institute comparisons between the disputed writing and those ad- 
mitted to be genuine, and give their opinion whether both were written 
by the same person, or whether a particular writing or signature is gen- 
uine or forged. 
5. Waiver of objections to illegal evidence.—‘ Parties may try their con- 
troversies on illegal evidence, if they choose to do so;’’ and if they do not 
object to illegal evidence when offered, the court may properly consider 
it. 
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6. Impeaching and sustaining witness.—When the testimony of a wit- 
ness has not been impeached, evidence should not be received to sustain 
his credibility. 

7. Revision of chancellor’s decision on facts.—This court will not reverse 
the chancellor’s decision on a question of fact, unless clearly convinced 
that he erred; and this general rule applies in this particular case with 
greater force than usual, since the chancellor had before him the original 
writing, the genuineness of which was in issue, and other writings ad- 
mitted to be venuine, none of which are before this court. 

8. Specific performance of contract.—A court of equity will not speci- 
fically execute every contract into which parties may lawfully enter; nor 
does it necessarily follow that a specific performance will be decreed, be- 
cause a rescission has been refused at the instance of the defendant, in a 
former suit between the parties, and that decree is binding as res adjudi- 
cata. It is always a matter within the judicial discretion of the court, 
whether to grant or refuse a specific performance ; and it may and should 
be refused, unless the contract is not only legally binding, but also fair, 
just, and reasonable in all its parts; in other words, there must be ‘Sa 
valuable consideration, particularity, certainty, mutuality, and a neces- 
sity tor performance.” 

9. Same.—A specific performance is refused in this case, because the 
evidence is held insutlicient to show that the contract was supported by 
an adequate consideration, and was fair and just in all its parts. 


Apreat from the Chancery Court of Madison. 

Heard before the Ilon. Henry C. Speake. 

The original bill in this case was filed on the 15th January, 
1874, by John S. Moon, a resident citizen of the State of Vir- 
ginia, against Zachariah R. Lewis, also a citizen of Vi irginia, 
John M. Crowder and William P. Newman, who resided in 
Madison county, Alabama, and several other persons; and 
sought, principally, the specitic performance of a contract, a 
copy of which was made an exhibit to the bill, and which was 
in these words: 

* Being indebted to John S. Moon, for various professional 
and other services in connection with the estates of Daniel P. 
Lewis, deceased, Nicholas P. Lewis, deceased, Zachariah Lewis, 
deceased, and Howell Lewis, deceased, we agree that said John 
S. Moon shall, in consideration thereof, be entitled to one-half 
of our tract of land situated in Madison and Morgan counties, 
in the State of Alabama, and one-half of the property thereon ; 
which estate and property, we, the undersigned, John O. Lewis 
and Zachariah R. Lewis, have heretofore been working in part- 
nership ; and we bind ourselves to make to the said Jolin 8. 
Moon a good title to one undivided half of said real and per- 
sonal pro perty. The estate herein sold was formerly the prop- 
erty of Nicholas Lewis, deceased, and came to us through our 
father and D. P. Lewis, deceased. This sale of our property is 
not to interfere with our contract with George T. Thomas for 
the cultivation of said land, or a part thereof ; but said John S. 
Moon is to be entitled to one-half of what may be made under 


our contract with said Thomas. The fulfillment of this con- 
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tract on our part is to be a full satisfaction to said Moon of all 
his claims against us jointly. Signed by us this 10th day of 
December, 1868.” 
“J.O.&Z. R. Lewis, 
by Z. R. Lewis.” 

Under this contract, the complainant was put in possession of 
the lands and other property, jointly with his vendors ; and they 
cultivated the lands during the year 1869, having one Sweeney 
in possession as manager and agent. John O. Lewis having be- 
come a bankrupt soon after the date of said contract, the com- 
plainant became the purchaser of his interest in the lands and 
property at a sale made by the assignee in bankruptcy. In 
February, 1873, Z. R. Lewis sold and conveyed to said Créwder 
and Newman, in consideration of $2,500 by them paid, all of 
his interest in said land and property; and Newman sold and 
transferred his interest to Crowder pending this suit. The bill 
sought, also, a partition of the lands, the complainant claiming 
a three-fourths interest, and an account of the rents and profits 
and sales of personal property ; and the said George T. Thomas, 
mentioned in the contract songht to be enforced, was made a 
defendant, as being interested in the account, together with the 
assignee in bankruptcy of said John O. Lewis. 

An answer to the bill was filed by Z. R. Lewis, in which he 
denied the exeeution and validity of the contract sought to be 
enforeed ; alleging that, if he signed it (which he denied), it was 
procured by false representations on the part of said Moon as 
to its contents, and when he was incapacitated by drunkenness 
from understanding its provisions. A similar answer was filed 
by Crowder and Newman; and they asked that their answer 
might be taken as a cross-bill, seeking to charge said Moon with 
the rents and profits of the property which he had received, 
over and above his interest acquired by the purchase at the 
bankrupt sale. In reply to the defenses and claims set up in 
the answers and cross-bill, the complainant relied on a decree 
rendered in a suit in Virginia growing out of the same matters, 
which he pleaded as res adjudicata. The material facts relat- 
ing to this suit are stated in the opinion of the court. 

On final hearing, on pleadings and proof, the chancellor ren- 
dered the following decree: “It is ordered, adjudged, and de- 
creed by the court, that the plea of res adjudicata, interposed 
by said Moon to the cross-bill of Crowder and Newman, be, 
and the same is hereby sustained. It further appearing to the 
satisfaction of thé court that the written agreement referred to 
in the pleadings, bearing date December 10th, 1868, was duly 
executed by said Z.-R. Lewis, but the proof and proceedings 
failing to show that said agreement should be specitically en- 
forced; and it further appearing that said John S. Moon, by 
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purchase at bankrupt sale, is the owner of John O. Lewis’ in- 
terest in the lands in the pleadings described as the old Nich. 
Lewis plantation, situated in Morgan and Madison counties, to- 
gether with the personal property thereon situated at the time 
of his said purchase, and that Crowder and Newman are the 
owners of the interest of Z. R. Lewis in said property ; and it 
further appearing that said Crowder, since the commencement 
of this suit, has purchased said Newman's interest therein; it 
is now therefore ordered, adjudged, and decreed by the court, 
that the lands in the pleadings described be, and the same are 
hereby declared to be, held as tenants in common between said 
complainant and said Crowder equally, as tenants in- common, 
and that the same should be divided between them inte lots 
equal in value.” The decree then appointed commissioners to 
make the partition, and proceeded thus: * It is further ordered, 
that it be referred to the register to ascertain—lIst, how much 
of the personal property on said plantation on the Ist January, 
ISTO, was used, consumed or sold by the said John S. Moon, or 
the said Crowder and Newman, and when so used, sold or con- 
sumed, and calculate interest on said amounts to the first day 
of the next term of this court: 2d. how much was the rental 
value of said lands for the vears 186, ISTO, IST1, 1872, 1875 

IS74, S75, S76, IST7T, USTS, and 1879, deducting from each 
year’s rent the value of all permanent improvements erected 
each year, caleulating interest on each vear’s rent, less said de- 
ductions; 3d, how much was paid out by the said Moon, or by 
the said Crowder and Newman, upon the indebtedness of the 
said Z. R. and J. O. Lewis: to whom paid, and when paid; and 
whether either of said parties paid out any attorney's fees, in 
and about litigation against said Z. R. and J. O. Lewis, and, if 





‘so, to whom paid, how much, and when; cale nating interest 


thereon from the time of said payments to the first day of the 
next term of this court,” We. 

The complainant having died pending the suit, the canse was 
revived in the name of Samuel I. Moore, as his administrator ; 
and the appeal is sued out by said administrator, who here 
assigns as error the refusal to decree a specific performance of 
the contract as prayed, the tinal decree as rendered, and the 
overruling of demurrers to the cross-bill of Crowder and 
Newman. 


D. P. Lewis, and D. D. Suetsy, for appellant.—(1.) The 
matters set up by Z. R. Lewis, Crowder and Newman, against 
the rights asserted by the complainant’ s bill, deny the execution, 
consideration, and validity of the contract sought to be en- 
forced; and these identical matters were set up, and relied on 
as grounds of relief, in the former suit between the parties in 
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Virginia. As to these matters, the decree rendered in that suit 

is conclusive. Pettus . Tankersly, 61 Ala. 354; Me Donald 

Mobil Lif Tnusurance Co., 65 Ala. 358; 1 Greenl. Ev. N 528. 
By express constitutional provision, the same effect must be 
aceorded to this deeree in the courts of Alabama as in the 
courts of Virginia.—Const. U.S. art. iv, see. 1; 2 Story on 
Const. § 1309. The conclusiveness of such a decree, in the 
courts of Virginia, is shown by the case of Zaylor v. Yar- 
horough, 13 Grattan, 183. The terms of the decree preclude 
the idea of a voluntary dismissal of the bill by the plaintiff, 
even if he then had the right to dismiss it, which is denied ; 
and show that, while the plaintiff moved for a decree, the court 
decided the case on its merits—on the pleadings and_ proof. 
Borrowscale v, Tuttle, 5 AMen, Mass. 377: Bigelow on Estop- 
pel, 110, 129-3: FZ] & Brasrton v. Sutherland. 1 Wash. Va. 
18: Barker v. Clereland, (YW Mich. 230. The chancellor 
allowed the plea of res udjudicata, and yet refused to grant 
relief as to the matters thus conclusively established; and 
therein, it is insisted, he erred, to the prejudice of the com- 
plainant. 

(2.) But, aside from this plea, and independently of it, on 
the other evidence shown by the record, the complainant was 
entitled to a specitie performance of the contract as prayed. 
On all the grounds on which the validity of the contract was 
assailed, the burden of proof was on the defendants who as- 
serted its invalidity: while the pre ponderance of the evidence, 
as to each of these dis sputed questions of fact, is against them. 
The genuineness of the signature of Z. R. Lewis is proved by 
a large number of witnesses, business men who were familiar 
with his handwriting: and is only denied by himself in some 
(not all) of his sworn statements, and by members of his family. 
As to his condition, mental and physical, when he signed the 
contract, the testimony of himself and the complainant, who 
were alone present at its execution, is repugnant and irrecon- 
cilable; his testimony being negative in its character, and _ its 
eredibility seriously impaired by the numerous inconsistencies 
found in his several statements at different times, while that of 
the complainant is positive and distinct, consistent in its de- 
tails, and unimpeached by other witnesses. The consideration 
of the contract is abundantly proved; and though the testi- 
mony of Z. R. Lewis, in one or more of his depositions, im- 
peaches it as to the value of the services performed by the 
complainants there is no effort to sustain his testimony by that 
of John O. Lewis, whose deposition was taken by the de- 
fendants. 


Hemes & Gorvox, with L. P. Waker, contra.—1.) If 
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there be any inconsistency or repugnancy in the chancellor’s 
decree, as urged by appellant, it would avail him nothing, un- 
less the decree itself is shown to be wrong; since a correct 
judgment or decree will not be reversed, although it may be 
founded on a wrong reason.— Wi/kinson v. Bradley, Wilson 
& Co., 54 Ala. 677; Mitchell v. Pitts & Henry, 61 Ala. 219; 
Telegraph Co. v. Meyer, 61 Ala. 159; Gassenheimer v. Hugu- 
ley, 64 Ala. 83; Nicholson v. Moog & Co., 65 Ala. 471. 

(2.) The decree rendered in the Virginia suit was not con- 
elusive as to the matters here litigated. It was not, and does 
not purport to be, a determination of the merits of the contro- 
versy, but is a mere voluntary dismissal, the equivalent of a 
voluntary non-suit at law, and does not bar another suit.—Dan. 
Ch. Pr., 4th Amer. ed., 811, 659, 790, 796, note 5; Me Broom 
vy. Somerville, 2 Stew. 515: Porter v. Aingshury, <2. iy Be 
164; Watson v. Cowdrey, 23 Hun, N. Y. 169; Cummins 
v. Bennett, 8 Paige, 79: Thomas v. Thomas, 3 Litt. 9: Bas- 
surd v. Lester, 2 MeCord’s Ch. 421; Smith v. Sinith, 2 Blackf. 
232; Simpson v. Brewster, 9 Paige, 245; Elderhkin v. Fitch, 
2 Carter, Ind. 90; Walker v. Carroll, 65 Ala. 62; 1 Bland’s 
Ch. 206, 17 Amer. Dec. 277-87. The reason for the dismissal 
of that suit may be found in the prayer of the bill in this case, 
which asked that the defendants here might be enjoined from 
prosecuting their rights in any other court, and be compelled 
to litigate all the matters in controversy with the complainant 
in this suit; and the complainant can not now be heard to set 
up, as a bar and estoppel, a voluntary compliance with the 
prayer of his own bill. That decree of dismissal was rendered 
after the institution of this suit, and, for that reason, can not 
be pleaded in bar of it.—State v. Spikes, 33 Ark. 801; 5 Saw- 
yer, C. C. 312; Rollins v. Henry, 84 N. C. 269; 73 Hl. 415. 

(3.) On the merits of the case, the complainant was not en- 
titled toa decree for the specific performance of the alleged 
contract, because he failed to prove, as the rule requires, that 
the contract, if actually signed, was fair, just, and reasonable 
in all its parts, and was supported by an adequate consideration. 
Goodlett v. Hansell, 66 Ala. 131, and authorities there cited. 
The execution of the contract, or the signature of Z. IR. Lewis, 
is denied by said Lewis, and is not satisfactorily proved; while 
the consideration, as proved by the complainant himself and 
other witnesses, taken in connection with the relation existing 
between the parties, and the condition of said Lewis at the time, 
presents a case in which the court might actively interfere to 
set aside the contract.—Hale v. Brown, 11 Ala. 87; Holland 
v. Barnes, 53 Ala. 83; Foster v. Johnson, 70 Ala. 249; Davis 
v. Snider, 70 Ala. 315. If the evidence as to any of these 


issues only leaves the fact in doubt, or does not clearly show 
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that the chancellor’s decision is wrong, the decree must be 
attirmed.— Marlowe v. Benagh, 52 Ala. 113; Rather v. Young, 
56 Ala. 94; Derrick v. Brown, 66 Ala. 162. 


STONE, J.—The present suit was instituted, in January, 
1874, by John 8. Moon; and its prayer and purpose are, to ob- 
tain specific per formance of an alleged contract of sale, bearing 
date December 10th, 1868. The agreement which the bill seeks 
to have performed, purports to have been signed and executed 
in the names of "J. O. & Z. R. Lewis, by Z. R. Lewis,” and, 
on a valuable consideration recited, binds the obligors to con- 
vey to Moon an undivided half interest in a large tract of land, 
and peysonal property thereon. The property mentioned in 
the agreement had been owned by J. O. & Z. R. Lewis as equal 
tenants in common, and had been worked by them as a planta- 
tion, in partnership. John O. Lewis, very soon after the date 
of said agreement—December 10th, 1868—became a voluntary 
bankrupt: and his interest in said plantation and personal prop- 
erty was sold by the assignee, under an order of the court in 
bankruptey, and John S. Moon became the purchaser; the sale 
was contirmed, and a deed made to him by the assigneee. The 
pleadings and evidence in the - nt record do not deny or 
question John 8. Moon’s right to John O, Lewis's interest—an 
undivided half—in said real and personal property. His pur- 
chase at the bankrupt sale gave him that interest, even if the 
alleged agreement of December 10th, 1868, be inoperative. 
Hence, this suit raises no question as to that half interest. 
John O. Lewis, Z. R. Lewis, and John 8. Moon were all resi- 
dents of the State of Virginia, while the property in contro- 
versy in this suit is in Morgan and Madison counties in the 
State of Alabama. Moon was a practicing attorney-at-law ; and 
the recited and alleged consideration for the contract of sale of 
December 10th, 1868, is professional services theretofore ren- 
dered by him for the brothers Lewis. Pending this suit, Moon 
has died, and Samuel H. Moore is his personal representative. 

In 1871, Z. R. Lewis tiled a bill against Moon, in the State 
of Virginia, to have the alleged contract of December 10th, 
ISGs, set aside and cancelled. The particular ground on 
which the bill prayed to have that contract vacated was, as 
averred in that bill, that Moon had obtained the signature of Z. 
R. Lewis to it, when the latter was so drunk as to be uncon- 
scious of what he was doing, and by falsely stating to him that 
the paper did not bind or affect him, Z. Rt. Lewis, but only af- 
fected, and was intended to benefit, John O. Lewis. There 
was a broad and emphatic issue on these averments. No testi- 
mony appears to have been taken in that cause, but it remained 
in court undecided, until after this bill was filed. 
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In 1873, while said suit was pending in Virginia, Z. R. Lewis 
sold and conveyed his interest in the lands and personal prop- 
erty in controversy, to Crowder and Newman, residents of 
Iluntsville, Alabama; and thenceforth they claimed and took 
control of said interest of Z. R. Lewis, claiming it was one un- 
divided half of all of said property. That claim, the manner 
of its assertion, and certain antagonisms and unfriendly relations 
which sprang up between them and Moon, gave rise to this 
suit. Newman sold his interest to Crowder, and the latter now 
claims all of Z. Rt. Lewis's interest. 

The Virginia suit was finally disposed of, June 30th, LST4. 
The language of the decree is: * This cause came on this day 
to be again heard, on the papers formerly read, and the an- 
swer ot Jolin S. Moon, with the exhibits filed with said answer, 
and with general replication to said answer, and upon the re- 
port of master commissioner, Win. M. Perkins, made in pursu- 
ance of the decretal order of the October term, 1872, and was 
argued by counsel. On consideration whereof, and on motion 
of the plaintiff, the court doth adjudge, order and decree, that 
the bill of plaintiff be dismissed, and that he do pay to the de- 
fendant his costs in this behalf expended. But the defendant, 
J. 8S. Moon, is not to be barred or precluded by this decree from 
asserting or recovering, in any proper suit, any balance which 
may be found due him by the plaintiff, as set out and asserted 
in the answer of John S. Moon, growing out of the accounts 
asked for in his said bill.” 

A question, which meets us at the threshold of this case, may 
be thus stated. The gravamen of the Virginia suit, instituted 
by Z. R. Lewis, was, that the alleged contract of December 10th, 
1868, was improperly or fraudulenty obtained by Moon. That 
suit was pending, and at issue, when Crowder & Newman pur- 
chased Z. R. Lewis's interest. Moon, through his agent, Swee- 
ney, Was then in possession of the lands in controversy-—not 
the exclusive possession, but in possession, claiming a three- 
fourths interest, and conceding to Z. Rt. Lewis only the remain- 
ing one-fourth interest. The pendency of the suit, and the 
possession, were each: constructive notice to Crowder & New- 
man of Moon’s claim. But, in addition to this, they had actual 
notice of it. 

We have seen above, that Z. R. Lewis's bill was dismissed at 
his costs. The object of the present bill, as we have seen, is 
to obtain specific performance of the said contract of December 
LOth, 1868; and if the relief prayed for be granted, Moon will 
be the owner of three-fourths, and Crowder of one-fourth of 
the tract. In answer to this suit, the defendants again set up 
the invalidity of the said contract of December LOth, 1868. 
The defense goes further than Z. R. Lewis's bill, and denies 
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that Lewis ever signed the contract, and pleads won est factum 
to it, in bar of the recovery sought by the bill. To this defense 
Moon replies, setting up the decree dismissing Z. R. Lewis's 
bill, as a former recovery, conclusively settling and decreeing 
the validity of said contract. It is replied to this, in argument, 
that the dismissal of that bill was on the motion of Z. I. Lewis, 
the plaintiff therein, without a trial on the merits, and conse- 
quently the doctrine of res judéevta does not apply. The chan- 
cellor sustained the defense of former recovery, and held that 
the decree rendered in the former suit is a bar to all further in- 
quiry into the validity of the contract of December loth, 1868, 

There can be no question, that if ZR. Lewis is concluded. 
by that decree, Crowder is alike concluded. Ile stands in the 
relation of privy in estate to Z. R. Lewis, with notice, both 
constructive and actual, that that suit was pending, and of the 
object for which it was instituted. If he desired to avoid its 
effect, he should have taken control of its prosecution. 

The decree dismissing the Virginia suit is not in the form 
usually emploved, when a complainant desires to abandon the 
further prosecution of his suit. Such order of dismission gen- 
erally makes no reference to pleadings or evidence, argument 
of counsel, or submission of the cause. There is, in’ fact, no 
submission—nothing on which the judgment of the court is in- 
voked. Enough, in such ease, that the record show that the 
complainant came and dismissed his cause, and the decree of 
the court thereon. No judgment, in such case, is pronounced 
on pleadings or evidence. It is very like a dismission, or vol- 
untary non-suit at law, which does not bara second suit. The 
deeree in the cause we are considering recites, that there was a 
hearing “on the papers, formerly read, and the answer of John 
S. Moon, with the exhibits tiled with said answer, and with 
general replication to said answer, and upon the report of the 
master commissioner, Wim. M. Perkins, made in’ pursuance of 
the decretal order of the October term, IS72. and) was argued 
by counsel.” All these are very appropriate words, when there 
is a submission for a decree on a real issue. They are very in- 
appropriate, when complainant simply has his bill dismissed on 
his own motion. The decree then proceeds; * On considera- 
tion whereof, and on motion of the plaintiff, the court doth ad- 
judge, order and deeree, that the bill of plaintiff be dismissed,” 
&e. Now, it is our duty, in construing writings, to give some 
meaning to each clause and word, if we can. We have no au- 
thority for rejecting, as useless aud meaningless, all the recited 
words of submission, copied above, and the additional words, 
“on consideration whereof.” Why consider the papers for- 
merly read, the answer of John S. Moon, with its exhibits, the 
general replication to the answer, and the report of the master 
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commissioner, if plaintiff moved to dismiss his own cause ? 
Almost all orders of court are made on the motion of some 
arty to the proceedings. Courts rarely act ex mero motu. Is 
it not more rational to conclude, that the words, * on motion of 
the plaintiff,” were inserted to show that plaintiff was the party 
who moved for decree in the cavse, and not that he moved for 
decree of dismissal. This gives operation to all the words, and 
relieves the court of all imputation of listening to the argu- 
ments of counsel, and considering the merits of the controversy, 
on a motion by plaintiff to dismiss his own cause out of court. 
We deem it unnecessary, however, to decide this question. 

The chancellor, after sustaining Moon’s plea of former re- 
covery, went farther, and announced that it appeared, to his 
satisfaction, that the said agreement of December 10th, 1868, 
was duly exeeuted by Z R. Lewis. The testimony in this 
record, bearing on the question of exeeution ve/ non of said 
agreement, is very voluminous; we may add, in some eases un- 
usually prolix. There were many objections filed to interroga- 
tories and the answers thereto; and, in our opinion, many of 
those objections were well filed. Other portions of the testi- 
mony, clearly illegal, do not appear to have been objected to. 
In this State, we do not permit extraneous papers te be pre- 
sented before the jury or court, or shown to a witness, that he 
may institute a comparison between such paper, though admit- 
ted to be genuine, and the one in controversy.— Bestor v. 
Roberts, 58 Ala. 331; Nirksey v. Kirksey, 41 Ala. 626. 

The competency of persons to give their opinions, as to 

| c } c e ] 

whether a given signature is in the proper handwriting of the 
person it purports to have been made by, is not confined to ex- 
verts. Any witness who has seen the party write, or who knows 
bis handwriting, may express his opinion, as to the genuineness 
of the signature. Of course, the extent of his familiarity with 
the handwriting, will enter into the weight of his testimony. 
Whar. Ev. gs 707-8; 1 Greenl. Ev. gs 596-7; 1 Brick. Dig. 
$$ 1078, ef sey. Experts may go farther; but then, to legalize 
such testimony, the witness must be first shown to be an expert 

that is, accustomed to, and skilled in the matter of handwritings, 
genuine and spurious. These may institute comparisons be- 
tween writings of unquestioned geruineness, and the writing in 
dispute, and may give their opinion whether both were written 
by one and the same person. They may, also, give their opinion 
whether a given writing is a genuine, or a feigned or forged 
signature. There are certain other matters pertaining to hand- 
writing, about which they can give their skilled opinions, not 
necessary to be here considered.—1 Whar. Ev. ¢ 718; 1 Greenl. 
Ev. $ 440; Tullis v. Hidd, 12 Ala. 648: Blackman v. Collier, 
65 Ala. 311: Young v. O Neal, 57 Ala. 566. 
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Each of the parties to this suit has, in some cases, introduced 
extrinsic writings, for comparison, without objection; and, to 
that extent, such testimony was properly regarded by the chan- 
cellor. Parties may try their controversies on illegal evidence, 
if they choose to do so. 

There is a great deal of illegal evidence, offered to sustain the 
credibility of witnesses, whose testimony has not been impeached. 
Baueum v. George, 65 Ala. 259. And there is a good deal of 
hearsay evidence. All this should have been disregarded. 

It is a rule in this court, if a chancellor has announced a find- 
ing on testimony, we will not reverse his finding, unless clearly 
eonvineed he erred.—uther v. Young, 56 Ala. 94; Bryan 
». Hendriv, 57 Ala. 387: Smith v. Inman, 70 Ala. 108: Derrick 
e. Brown, 66 Ala. 162. But there are stronger reasons than 
usual, why this rule should be observed in this ease. The chan- 
cellor had before him, not only the original contract, upon the 
genuineness of which he was required to pronounce, but he had 
many other admitted signatures of Z. It. Lewis, which appear 
to have been put in evidence without objection. The advantage 
he derived from an inspection of those signatures, is denied to 
us. We feel bound to aftirm the decree of the chancellor on 
this, the main disputed question of fact, and would feel inclined 
to tind as he did, if the question stood unaffected by his finding. 

In the final deeree in this cause, the chancellor, after ascertain- 
ing that the contract sued on was the contract of Z. TR. Lewis, 
went farther, and annonneed that the proof and proceedings 
failed to show that such agreement should be specifically en- 
forced. 

It is not every contract parties enter into, that chancery will 
specifically enforce. Nor does it necessarily follow that, be- 
cause the Chancery Court refuses to set aside an executory con- 
tract at the suit of one of the parties, it will compel its specitic 
execution at the suit of the other. There is a wide margin of 
discretion, which separates the principles of relief in the two 
eases. In fact, it is always within the enlightened discretion of 
the chancellor, whether he will decree specific performance in 
any ease; not an arbitrary or capricious discretion, dependent 
on the whims or caprice of the chancellor, but a discretion re- 
duced to rules, and clearly detined. To call the powers of the 
Chancery Court into exercise in such a case, it is not always 
enough that the contract is legally binding. It must be fair, 
just, and reasonable in all its parts. This is what is meant by 
the phrase, ‘judicial discretion,’ in such cases. ‘“ A valuable 
consideration, particularity, certainty, mutuality, and a neces- 
sity for performance, are requisites open which the equity of a 

‘ase arises.”—Whar. on Spec. Perf. $ 6; 5 Wait’s Ac. & — 
764-5; Sto. Ey. Jur. gs 741-2: Gould v. Womack, 2 Ala. 83; 
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Casey ®. Lloliws, 1O Ala. 776: Goodlett «+. Hansell, 66 Ala. 151. 
So, the plea of former recovery—vres jud/cata—if fully made 
good, is not conclusive of Moon’s right to specitic performance. 

As we have said, the testimony in this cause is very volumi- 
nous, and much of it is illegal. It leaves the parties most 
directly interested in the issue subject to criticism, if not to an- 
imadversion, Crowder and Newinan purchased from Lewis, 
when they knew Moon asserted a right to half the interest they 
were buying, and when they knew a suit was pending to test 
the validity of that claim. “This savors of maintenance. They 
purchased at a very low figure; and Mr, Crowder has employ ed 
methods, at least questionable, in getting up testimony in the 
cause. Z. R. Lewis is three times examined. Ile casts some 
distrust over his testimony, by showing that his answers were 
written out anterior to his appearance before the commissioner, 
and that, in giving his answers, he read from his manuscript. 
Some of his answers in the second deposition indicate that his mind 
Was not in proper poise when they were given. Moon testifies, 
that he proposed to Crowder, as the agent of Z. R. Lewis, to 
pay three thousand dollars for the latter's interest in the prop- 
erty. This was before Crowder purchased the same interest for 
the lesser sum of twenty-five hundred dollars. Crowder does 
not deny that Moon made such offer, but testifies to a contident 
recollection that he informed Lewis of this offer before the lat- 
ter sold to him and Newman. Yet he fails to prove this fact 
by Lewis, although he had his depesition taken three times. 
But this case is not to be determined on the weakness of 
Crowder’s claim. 

Moon's testimony stands almost unsupported, in the matter of 
the value of his services, which he testifies constituted the con- 
sideration of the contract of December 10th, 1868. G. C. Gil- 
mer gives him the best support as to value, but G. C. Gilmer 
Was not an attorney at law. The alleged consideration was, that 
through Moon’s exertions and influence, D. P. Lewis was induced 
to execute a codicil to h’s will, by which he released the brothers 
John O. and Z. R. Lewis from the payment of all interest on a 
bond they had given for a half interest in the lands in contro- 
versy, and a large amount of personal property. As we under- 
stand the testimony, D. P. Lewis, and his attorney in faet, G. 
C. Gilmer, at that time claimed of J.O. and Z. R. Lewis twenty 
thousand dollars of interest, and only twenty thousand, although 
much more was due. The codicil, drawn by the attorney of 
Mr. Gilmer, was executed, and the Lewis ‘brothers released. 
Mr. Moon's description of the services he rendered is in sub- 
stance as follows: G. C. Gilmer was largely a beneficiary un- 
der the will and a deed whieh had been executed by D. P. 
Lewis. Lewis was an old and infirm man, had never been 
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married, and had great contidence in Gilmer, with whom he 
lived. Moon caused the report to be started and circulated, that 
the will and deed of ID. P. Lewis, which so benetited G. C. 
Gilmer, would or could be assailed and set aside, for want of 
capacity in D. P. Lewis to make them: that the threat to as- 
sail the deed was brought to the knowledge of Gilmer and his 
counsel ; that Moon and Gilmer’s counsel had an interview and 
an understanding, which resulted in the execution of the codicil. 
Moon was present, with the Lewis brothers, and as their counsel, 
when the codicil was executed. D. P. Lewis died soon after- 
wards; his will and codicil were probated and established, and 
the Lewis brothers released from the payiment of all interest on 
the bond. They were not liable for the principal of the bond, 
under its express terms, and under the will of Nich. Lewis, 
through which they all claimed title. This is, substantially, 
Mr. Moon's statement of the services he rendered, which he 
says constituted the consideration for the contract of December 
loth, 186s. True, he places the sum. from which he alleges he 
procured their release, at a higher figure, and says that, com- 
puting his compensation at 10 per cent. of the sum he saved 
them, it should have been larger. [le also mentions other ser- 
vices performed for them—counsel in other matters—but tixes 
no price upon them. These services lie says lm agreed to sur- 
render, in the settlement of December loth, IS6s, and accepted 
the contract of that date, in full discharge of all claim against 
the two brothers. As part reason for taking this course, he 
testities that J. O. Lewis was then hopelessly insolvent, and 
about to go into bankruptey ; and that the tinancial condition of 
Z. Rt. Lewis was preearious. Le * took counsel of his fears,” 
and accepted the payment secured by the contract of December 
loth, 1868,in full satisfaetion. 

It is difficult to estimate the valne of the services herein 
above set forth. Aside from the questionable methods by which 
he says he obtained their discharge from liability, we are ata 
loss to assign to the services their proper standing in judicial 
lore. Skilled knowledge commands higher wages, by reason of 
the long, weary days and nights-—the eiginté annorum lucu- 
brationes—-consumed in its acquisition. Subjected to this test, 
we are still without a standard for its valuation. Such services 
can not certainly be assigned a place in the higher tields of at- 
torneyship, and we doubt if they should be measured by a seale 
of per-centage. Aside from all this, the testimony on the ques- 
tion of consideration is neither harmonious nor satisfactory. Z. 
It. Lewis testifies that, if he signed the contract, he did it with- 
out reading it,and upon a false statement by Moon of its con- 
tents. Both he and John O. Lewis testify that, when they were 
returning home after the execution of the codicil, Moon in- 
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formed them that his charge was one thousand dollars. Z. R. 
Lewis testities he paid this sum, in 1869. Moon testifies the 
thousand dollars was paid for Ins services afterwards rendered 
in resisting the contest of D. P. Lewis’ will. 

Another circumstance weighs upon our deliberations. Mr. 
Moon was adviser and chief director, though not the penman, 
in preparing J. ©. Lewis’ petition and schedules, when the lat- 
ter made his surrender in bankruptey. This was very soon af- 
ter the contract of December 10th, 1868, was executed. No 
mention was made in the schedules of the agreement of sale to 
Moon, but the bankrupt’s right was put down as a half interest, 
subject to liens. 

The testimony does not make it clear there was an adequate 
consideration for the contract, and fails to show it was fair and 
just in all its parts. 

The decree of the chancellor is affirmed. 


Hayes v. Woods. 
Action on Cominion Money Counts. 


l. Bill of particulars; how made part of record. —* A list of the items 
composing the account sued on ** (Code, § 2984), like a bill of particulars 
at common law, is not a part of the record, unless made so by bill of ex- 
ceptions; and when not so presented, it can not be considered by this 
court for any purpose. 

. a letion jor meOnHey had and rece ived, hy mortgagor against mort- 
gagee; lies when.—When mortgaged property has been sold under a 
power in the mortgage, and the proceeds of sale have been paid to the 
mortgagee, an action of assumpsit lies against him, in favor of the mort- 
gagor, to recover the surplus remaining in his hands after paying the 
mortgage debt and the reasonable costs. 

3. Same; proof of partial payments; statute of limitations as defense. 
In such action, a material issue is as to the correct balance due on the 
mortgage debt, and the amount of credits to which the mortgagor is en- 
titled; and proof of items for goods or chattels delivered as partial pay- 
ments can not be rejected, because an action to recover their value would 
be barred by the statute of limitations, when the statute is not pleaded. 

4. Same; partial payments to mortgagee after assigument.—Partial pay- 
ments made to the mortgagee, after an assignment of the mortgage, are 
nevertheless valid credits, if he was in fact authorized to receive them 
as agent of the assignee. 

5. Same; purchase by mortgagor at sale under power; voluntary pay- 
ment.—If the mortgagor himself, acting through a third person, become 
the purchaser at the sale under the mortgage, the payment of the price 
bid can not be considered a payment voluntarily made, since the title to 
the land would not be divested by full payment of the debt before the 
sale, and the sale could only be avoided in equity ; but, where the mort- 
gage is of personal property, a different rule might prevail. 
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6. Same; whether action lies against mortgagee or assignee.—The action 
lies against the mortgagee, although he has paid the money over to the 
assignee, when it appears that he joined with the assignee in making the 
sale, collected the money as agent for him, the assignee being a non- 
resident, and knew that the mortgagor claimed that the debt was paid. 

7. General objection to evidence partly adinissible.—A general objection 
to evidence, as ‘incompetent and irrelevant,’’ may be overruled, if any 
part of the evidence is admissible, although a part is objectionable as 
secondary evidence. 


Appear from the Cireuit Court of Limestone. 

Tried before the Hon. H. C. Speake. 

This action was brought by James Woods, against Charles B. 
Hayes, and was commenced on the 15th July, 1881. The 
complaint contained only the common money counts, claiming 
S800, alleged to be due from defendant to plaintiff, Ist, for 
money had and received October Ist, 1880; 2d, “by account 
stated on the Ist October, 1880, for goods, wares and mer- 
chandise sold and delivered ;” and, 3d, * by account for money 
paid.” The defendant pleaded, Ist, that he is not indebted 
to plaintiff as charged in his complaint; 2d, payment. Issue 
was joined on both of these pleas. At the November term, 
IS81, as the judgment-entry recites, “came the parties by at- 
torneys, and defendant excepts to the bill of particulars fur- 
nished by plaintiff; which exceptions are overruled by the 
court, and defendant excepted.” Indorsed on the transcript, 
after the clerk’s final certificate, is a memorandum entitled 
* Bill of particulars,” with defendant’s objections (or excep- 
tions) to its sufficiency ; but there is no reference to it as a part 
of the record, nor is it made a part of the bill of exceptions 
reserved on the trial at the next term. On the trial, the de- 
fendant reserved several exceptions to the rulings of the court 
in admitting evidence offered by the plaintiff; some, on the 
ground that the particular items were not included in the bill 
of particulars furnished to him, and others on various grounds 
specially assigned, which appear in the opinion of the court. 
All the rulings to which exceptions were reserved on the trial 
are now assigned as error. 


W. R. Francis, and Warrs & Sons, for appellant. 
McCrettan & MeCrietian, contra. 


SOMERVILLE, J.—When an cecount is the foundation of 
a suit, the statute provides that, at any time previous to the 
trial, the defendant is entitled, on notice, to “*a list of the items 
composing it.”—Code, 1876, § 2984. This is, in effect and 
substance, the same as the common-law bill of particulars. 
Robinson's Adinvrs v. Allison, 36 Ala. 525. That, however, 
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was never regarded properly as a part of the record, and our 
practice is to m: ake it so by incorporating it in the bill of ex- 
—e 1 Phil. Ev. (C. TL. & E. notes), 4th Ed. 799: Com. 

. Dar 78, 11 Pick. 432; P rior a Sohnson, 32 Ala. 2%. This 
view precludes us from considering the memorandum copied 
in the record, and purporting to be a bill of particulars. It 
should have been embraced in the bill of exceptions, as a part 
of the proceedings in the cause. 

The present suit is in assmpsit, embracing several counts, 
ine nding money had and rece fred, goods sold. and Money pad 
at request. The exceptions reserved are all taken to the rulings 
of the court below on the evidence. The correctness of these 
are readily determined by a few plain principles of law of easy 
application. 

‘he plaintiff in the lower court mortgaged his lands to the 
defendant, to secure a debt payable to defendant, for some thing 
over two hundred dollars. Very soon afterwards, the note and 
mortgage was assigned by the payee to one Black, for value 
received. Defendant, acting for the assignee, sold the land, 
for the sum of one hundred and fifty dollars, to one Phillips, 
who seems to have purchased at the request of pl: aintitf. The 
purchaser paid the mortgagee, Hayes, the sum of one hundred 
and twenty-six dollars and seventy-five cents, the amount 
claimed to be due on the mortgage debt, and he paid the bal- 
anee to the plaintiff, Woods. The plaintiff claims that the 
mortgage debt was paid, and sues for the money. The items 
claimed as credits embrace chattels delivered, and money 
alleged to have been paid before and after the assignment of 
the mortgage debt. 

There can be no doubt of the proposition, that when a mort- 
gagee, in the exercise of a power of sale, sells either land or 
personal property conveyed by the mortgage, and has any sr- 
plus money remaining in his hands after paying the debt and 
reasonable costs, an action of axsumps/t will lie against him, at 
the instance of the mortgagor, to recover it. As it is some- 
times stated, “the mortgagee ees a trustee for the mort- 
gagor, as to the surplus ‘received.—2 Jones Mort. x¢ 1924-25, 
1940; Jones Chat. Mort. § 817; Blecher om Graham, 2 Edw. 
(N. Y.) 647; 1 Brick. Dig. 140, $$ 72 ef sey. A most material 
issue, in all such cases, is the true and correet amount of the 
mortgage debt; and therefore, necessarily, the sum of the cred- 
its to which the debtor is justly entitled as payments upon it. 

All the items of credit excepted to as evidence, either fall 
properly under the count for goods sold by the plaintiff to the 
defendant, or money had and received, or paid by request ; or 
else there was evidence tending to show that they were to be 
considered payments on the mortgage debt. The fact that the 
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item for cord-wood, and perhaps some others, were barred by 

the statute of limitations, can be of no benefit to the defendant, 

inasmuch as the statute was not pleaded, as is required to be 

done, in such eases, in courts of dw. —Huss v. Central R. R., 

cle., 66 Ala. 472: Ang. Lim. 285. 

It is immaterial that some of the alleged payments on the 
mortgage debt were made «fter the assignment of it to Black. 
If made at any time, to one authorized to receive the money, 
they would, pro tunto, discharge the debt, and to this extent 
increase the surplus in the hands of the mortgagee, to which 
the plaintiff would become entitled after foreclosure under the 
power. 

It is contended, that the money was paid by the plaintiff to 
the defendant vo/wnturdy, because he authorized Phillips to 
bid for him at the mortgage sale. This would be a correct po- 
sition, if the sale had been absolutely void, and not merely 
voidable, as the evidence shows it to be.—Beene’s Adm r v. 
Collenberger, 38 Ala. 647. But, even if the mortgage debt was 
entirely paid, such payment would not, in the case of /and, op- 
erate to re-invest the title in the mortgagor, so as to defeat an 
action of ejectment at law.” The legal title being still in the 
mortgagee, he could sue tor the possession, and recover, although 
a different rule applies in cases of suit for personal property. 
Slaughter v. Nuit, 67 Ala. 494: Burns v. Camphell, at the 
present term. The foreclosure, therefore, was only voidable in 
a court of equity, unless its preventive power by injunctive re- 
lief had tirst been invoked. The payment, in this view of the 
matter, can net be regarded as voluntary. It may rather be 
presumed to have been made by the mortgagor to save his prop- 
erty from sacrifice: or, as this court has said in another case, 
when discussing the subject of voluntary payments, “ because 
there was an apparent subsisting means of enforcing the de- 
mand, without a resort to judici: al proceedings, and ithont gie- 
ing the pur ty | plaintiff | | a days in court.’°—Town Couneil wv. 
Burnett, 34 Ala. 400, 407, per Warner, J. 

There is no force in the argument, that defendant can not be 
made liable, because he was acting as the agent of the assignee 
of the mortgage. and had paid the proceeds of sale over to him. 
The sale was the joint act of himself and Black, both uniting 
to execute the power, as shown in the advertisement of sale. 
Ile also acted as Black's agent, the latter being a non-resident, 
and collected the money. He, furthermore, had notice of the 
fact, that the plaintiff denied his liability for the mortgage debt, 
on the ground that it had been paid. Tle should have held the 
fund in dispute until the rights of the contesting parties were 
determined.——2 Jones Mort. $1940; } “arborough vw. Wise, 5 Ala. 
292; 2 Greenl. Ev. § 125. 
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The objection was properly overruled, which was taken to 
the plaintiff's statement, made when under examination as a 
witness, that “the mortgage was foreclosed, and the land sold 
on the 15th of November, 1880, and the balance due thereon 
(one hundred and twenty-six dollars) paid over to John W. 
Black.” This evidence was not admissible, perhaps, for the 
purpose of proving the sale, which was afterwards proved by 
production of the deed and mortgage; and if the objection had 
been placed upon the ground, that the first clause of the state- 
ment was mere secondar y evidence, it might have prevailed, as 
being correctly taken. But this point was waived by the broad 
objection urged against the whole of it, as being “ incompetent 
and irrelevant.”— David v. David’s Adm’r, 66 Ala. 140; A77- 
patrick v. Pickens County, Th. 422. 

We discover no error in the record, and the judgment is af- 
tirmed. 


Callan «. McDaniel. 
Statutory Real Action in nature of Kjectment. 


1. Diselaiime r, or statement limiting plea of not guilty.—In ejectment, 
or the statutory action in the nature of ejectment, when the defendant 
disclaims as to aa portion of the premises sued for, he is required to 
‘* state distinctly upon the record the extent of his possession ’’ (Code, 
§ 2963); which statement must designate with reasonable certainty the 
part as to which he disclaims, or the part as to which he defends, and, 
if wanting in that requisite certainty, may be stricken from the record on 
motion, leaving the plea of not guilty to operate as an admission of posses- 
ion of the entire premises; but it is not subject to demurrer, on account 
of such uncertainty or indefiniteness. 

2. Error without mjury in admission of eridence.—Error in the exclusion 
of a deed as evidence, when offered in connection with the certificate of 
acknowledgment only, is cured by the subsequent admission of the deed 
on proot of execution by the attesting witnesses. 

3. Ob je ction to qu stion or answer.—The allowance of an improper ques- 
tion to a witness, against objection, is not an error which will work a re- 
versal, when the record does not show that illegal evidence was thereby 
elicited and admitted. 

4. Bill in equity; when admissible as evidence in another suit.—A Ddill 
in equity, not sworn to, is regarded as the mere suggestion of counsel, 
and is not admissible as evidence against the complainant in another 
suit; but, when duly sworn to by him, it is an admission of the facts 
therein stated, and admissible as evidence against him in another suit. 

5. Lease construed; stipulation for continued possession of lands cleared 
and cultivated.—A stipulation i ina written lease for the term of three 
years, that the lessee shall have the right to occupy for three years such 
portions of the lands as he may clear and reduce to ¢ ultivation each year 
of the term, runs with the land, and is binding on a purchaser, or as- 
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signee of the reversion; and when sued by the purchaser or assignee, on 
the expiration of his original term, the lessee may show his right to the 
continued occupation of the portions of land cleared and cultivated un- 
der this stipulation. 

6. Injunction Ns violation of” not cognizable at law.—The violation of an 
injunction while in force is a contempt of the court from which the writ 
issued, and may be punished by that court while the proceedings are in 
fier’; but a court of law can not take cognizance of it, nor allow it to op- 
erate as a forfeiture of legal rights in another suit, when it is not shown 
that the injunction has been perpetuated by a final decree. 

7. Impeaching witness by proof of former statements.—An_ affidavit 
made by a witness in another suit can not be received to impeach his tes- 
timony as given orally, unless the two statements are contradictory and 
irreconcilable as to a material matter. 

8. Answer in chancery; whol adinissib le, when part has been read. 
When parts of an answerto a bill in equity have been read in another suit 
as evidence against the respondent, he has the right to read the whole of 
it as evidence. 

Q, Charge s requests d ignoring material facts, or requiring explanation. 
Charges requested, which ignore or obscure material evidence, or which 
require additional instructions to prevent them from misleading the jury, 
may be refused. a 

mm ¢€ harye x give i, having tend neyto mislead.—A charge viven, having 
a tendeney to mislead the jury, is not an error which will work a reversal 
of the judgment, since the appellant, if apprehending injury from it, 
might have asked explanatory instructions. 

Ll. Whatwill sustain action.—A charge given, instructing the jury that, 
“before they can find for the plaintiff, they must be convinced from the 
evidence that he was seized and possessed of the lands sued for before the 
bringing of this suit, and that since said possession accrued defendant dis- 
possessed him,’’—though susceptible of a construction which, by requir- 
ing actual possession on the part of the plaintiff, as an essential element 
of his right to recover, would assert an erroneous proposition, is vet sus- 
ceptible also of another construction, which would assert a correct prop- 
osition—that is, that the plaintiff must have had a seizin in law, giving 
him a constructive possession, or drawing to it the right of immediate 
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Apreat from the Circuit Court of Cherokee. 

Tried before the Hon. L. F. Box. 

This action was brought by Andrew J. and P. A. Callan, 
against Fleming McDaniel, to recover the possession of a tract 
of land, with damages for its detention; and was commenced 
on the 27th January, 1881. The land sued for was thus de- 
scribed in the complaint: “A part of the east half of the north- 
east quarter, and the west half of the north-west quarter, of 
section twelve (12), township nine (9), range ten (10); and the 
south-east quarter of section eleven (11),” same township and 
range, “ and all that part of the north-east quarter of section 
fourteen (14), same township and range, “in the Coosa land 
district, lying on the north-west side of Chattooga river, and 
containing in all 326 acres, more or less, and known as the 
William Gray place, near Gaylesville in said county of Chero- 
kee, and lying west of the large branch that divides a certain 
tract of land w//led by said Gray to Milly Smith and Rachel 
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Movher, and also lying north of Chattooga river.” The de- 
fendant tiled a plea in these words: * The defendant says he is 
not guilty of the matters alleged in plaintiffs’ complaint, except 
as hereinafter stated, to-wit: for further plea, the defendant 
says, that he is not now, nor was he at the commencement of 
this suit, in the possession of the lands described in said com- 
plaint, except about twenty-seven (27) acres, to-wit: the house 
and lot on which he resides, and about twenty-six (26) acres of 
bottom lands, which the defendant has cleared and put in cul- 
tivation on said lands since the Ist day of March, 1878, under 
and by virtue of a lease in writing made to the defendant by 
plaintitis’ lessor; and defendant disclaims the possession of any 
part of said lands mentioned in said complaint, at and before 
the commencement of this suit, except that part of said lands 
stated in this plea.” To this plea the plaintiff demurred, * Ist, 
because said plea of disclaimer is indefinite, and is not specitie 
and sufficient as to theortion of land as to which he does not dis- 
claim; and, 2d, because it should set out said land by definite 
and certain description, which it fails to do: and because it 
does not show said lease was unexpired, or set out said lease 
sufliciently, and is insufficient in pleading a lease.” The 
court overruled the demurrer, and required the plaintiff to take 
issue on said plea; and the cause was tried on issue joined on 
that plea. 

The plaintiffs claimed the lands under a deed from Milly 
Smith to them, which was dated the 10th January, 1881, at- 
tested by two witnesses, and purported to be executed in Bar- 
tow county, Georgia; and appended to it was a certificate of 
acknowledgment, in the statutory form, purporting to have 
been made by the ordinary of said county of Bartow, on the 
day of the date of the deed; and also a certificate of the judge 
of probate of said county of Cherokee, as to the filing and reg- 
istration of said deed in his office on the 26th February, 1881. 
On the trial, as the bill of exceptions states, the plaintiffs of- 
fered this deed in evidence, “ with the indorsements thereon.” 
“The defendant objected to the introduction of said deed, and 
the court sustained the objection, and refused to allow said deed 
to go to the jury; to which ruling the plaintiffs excepted.” 
The plaintiff then proved the handwriting of the attesting wit- 
nesses to said deed, and their residence in Georgia; and on 
this proof the deed was admitted in evidence, and was read to 
the jury. The plaintiffs then introduced a witness who testi- 
fied to the rental value of the lands, “and that the defendant 
was in possession of the houses and lots and part of the bottom 
lands. Said witness was asked, on cross-examination, when did 
the defendant clear the bottom lands, and who is in possession 
of said twenty-six acres; to which question plaintiffs objected, 
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but the court overruled the objection, and permitted the wit- 

ness to answer; and plaintiffs then and there excepted.” 

The defendant had entered into possession of the lands, and 
still held and claimed the right to hold the portions for which 
he defended, under a written lease dated April 9th, 1878, which 
was in these words: * This indenture, or contract, entered into 
between Milly Smith, of Bartow county, Georgia, of the first 
part, and Fleming MeDaniel, of Cherokee county, Alabama, of 
the second part: Know all men by these presents, that I, Milly 
Smith, of the first part. have this day leased to the said F. Me- 
Daniel, of the second part, so much of my land now unimproved, 
and lying in Cherokee county, Alabama, near Gaylesville, and 
lying on the Chattooga river, upon the following conditions: 
The said MeDaniel is to build,at his own expense, a comfortable 
house or houses, such as he may need for his own use; and he 
is to clear twenty acres, more or less, as he can, this vear, and 
to have the use of the same for the term of three years, or for 
three crops; and what he clears during the second and third 
years, he is to have and use upon the same terms. The said 
McDaniel is to inclose the lands he clears with a good and law- 
ful fence: and is to sell all the wood he ean from the clearings, 
and to pay me one-half the proceeds of sale. The lease [is] to 
commence running from the Ist January, 1878; and at the ex- 
piration of three vears, the said McDaniel is to give possession 
of the tirst year’s clearing, if he does not choose to rent upon 
such terms as we could agree upon; and so, of the clearings of 
the other two years. In case I should sell said lands before the 
expiration of said lease, the said MeDaniel is to give posses- 
sion, by being paid a reasonable valuation for the unexpired 
term of said lease; provided, also, that the said MeDaniel shall 
not be required to give possession, or surrender the lease, in 
the spring of the vear, after having made arrangements for a 
crop on said lands, unless said lease should be surrendered 
upon terms agreed on by both parties. The said McDaniel is 
to have the refusal of renting the old lands.” (Signed, “ I. L. 
Branpon, agent for Wily Smith ;” and also signed by said Me- 
Daniel, and attested by two witnesses.) 

The defendant offered this lease in evidence, and the plain- 
tiffs objected to its admission, “ because there was no proof of 
its execution, and no proof that said Brandon was the agent of 
Milly Smith, and was authorized to execute said lease.” The 
court sustained the objection, and excluded the lease. “The 
defendant then offered in evidence a bill in chancery, filed 
against him by said plaintiffs, with the exhibits thereto; to the 
introduction of which the plaintiffs objected, but the court over- 
ruled the objection, and allowed said bill and exhibits to be 
read to the jury as evidence; and plaintiffs then and there duly 
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excepted.” This bill was filed on the 5th December, 1878, and 
was verified by the oath of one of ‘the plaintiffs. Its object and 
prayer was to enjoin and restrain the defendant, said McDaniel, 
from cutting timber, or otherwise committing waste on the 
lands sued for, which the complainants alleged they had pur- 
chased from said Milly Smith on the 14th November, 1878, 
taking her bond conditioned to make them a good title on the 
ayment of the purchase-money, which bond was made an ex- 
bit to the bill. The lease to McDaniel was also made an ex- 
hibit to the bill, and its éxeeution was thus alleged in the bill: 
“Tleretofore, on the — day of April, 1878, one Milly Smith 
was seized and possessed in fee of certain lands situated in said 
county, and hereinafter more particularly described ; and being 
so seized, by a certain indenture, or contract, bearing date the 
%th April, 1878, made between said Milly Smith and said Flem- 
ing McDaniel, did demise, let or lease to said McDaniel all that 
portion or parcel of land unimproved, known as the Gray 
place,” &e. The bill alleged, also, that the complainants “ have 
demanded possession of said property so described as aforesaid, 
and although they have tendered to said lessee, McDaniel, a 
fair valuation for said improvements, or any improvements, and 
a reasonable valuation for the unexpired term of said lease, he 
refused to surrender the possession to your orators, and_ still 
refuses; and said McDaniel is insolvent, and unable to respond 
in damages for any injury, trespass, or waste committed on said 
lands.” 

“The defendant then testified as a witness for himself, as 
follows: ‘1 took possession of said lands in the 7a// (4) of 1878, 
in February. I cleared six acres of said land in the bottom in 
1879, in the summer.’ Plaintiffs objected to said last answer 
as evidence, because irrelevant under the issue, and excepted to 
the overruling of their objection. The defendant’s counsel 
then asked him, ‘Do you remember the day you put Mr. Cal- 
lan in possession of the land in controversy? if so, state it.’ 
Plaintifis objected to this question, because it was illegal, irrel- 
evant, and leading. and because it embodied a presumption ; 
which objection being overruled by the court, the defendant 
answered, that he put said Callan in possession, or surrendered 
possession of said twenty acres of bottom land to him, some 
time last year. Defendant then stated, on cross-examination, 
that he took possession of the land in controversy in the spring 
of 1878. He was then handed a writing, and was asked if he 
signed and swore to said writing; and answered, that he did.” 
(This writing is not set out, nor “does the bill of exe eptions show 
what it was.) “M. M. Russell was then introduced as a wit- 
ness, and testified that defendant cleared about six acres of the 


lands in controversy in the summer of 1879. Plaintiffs’ coun- 
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sel handed said Russell an affidavit, and asked him if he signed 
and swore to said paper; and he answered, that he did.” This 
affidavit, which was afterwards offered in evidence by the plain- 
tiffs, was sworn to and subscribed on the 22d October, 1879, 
and seems to have been used in the chancery cause, in defense 
of some motion or proceeding for a contempt of the injunction, 
though that fact is not stated. In it said Russell stated on oath 
that, “of his knowledge and belief, said MeDonald has not cut, 
felled and destroyed any timber upon said land, outside of his 
clearing, either on or about the 4th day of August, 1879, or at 
any other time, in contempt of the order of this honorable 
court; nor has he entered upon said tract, nor, with others em- 
ploved by him, eut, felled or destroyed any timber; nor does 
he believe that said McDaniel has ever avowed any intention to 
continue to clear up said lands.” When this affidavit was of- 
fered in evidence by the plaintiffs, the defendant objected to 
its admission, and the court sustained the objection; to which 
ruling the plaintiffs duly excepted. The record does not state 
for what purpose the attidavit was offered, nor on what ground 
it was objected to and excluded. 

The plaintiffs offered in evidence, in rebuttal, the writ of in- 
junction issued in the chancery cause, by which the defendant 
was restrained “from committing or permitting any further 
waste or destruction of timber, and from cutting, clearing or 
felling timber on said lands: which writ was issued on the fat 
of a cirenit judge, on the tiling of the bill, and was served on 
the defendant on the 13th December, 187s. The court ex- 
cluded the writ as evidence, on motion of the defendant, and 
the plaintiffs excepted. The bill of exceptions does not state 
the purpose for which this evidence was offered, nor the ground 
of objection to it. One of the plaintiffs being examined as ¢ 
witness, he was asked by defendant, on cross-examination, * Did 
not defendant clear up, in the summer of 1879, some six acres 
of land in the bottom?’ The plaintiff objected to this ques- 
tion, * because irrelevant, and because the defendant could not 
claim a benefit from acts done after he was enjoined from doing 
them, and after plaintiffs’ purchase of the land.” The court 
overruled the objection, and the plaintiffs reserved an excep- 
tion; and the witness answered the question in the affirmative. 
The plaintiffs offered in evidence a paragraph contained in the 
defendant’s answer to the bill in chancery, in which he stated 
that he had cleared up and put in cultivation, in the spring of 
the year 1878, “a large body of said lands, known as ‘river 
bottom lands,’ to-wit, about twenty-eight acres: and the court 
allowed the defendant, in rebuttal, to introduce his entire an- 
swer: to which ruling admitting it the plaintiffs excepted. 
“This being all the evidence,” the court gave the following 
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charges to the jury, on the request of the defendant: (1.) “If 
the jury believe, from the evidence, that the defendant deliv- 
ered or surrendered said lands, or that plaintiffs were in posses- 
sion of ali that portion of the lands they were entitled to under 
their purchase, before this suit was brought, then plaintiffs can 
not recover.” (2.) * That before the jury can find for the plain- 
tiffs, they must be convinced from the evidence that plaintiffs 
were seized and possessed of said lands before the commence- 
ment of this suit, and that since said possession accrued defend- 
ant dispossessed them.” (3.) “That if plaintiffs were, at the 
commencement of the suit, in possession of all except the lands 
on which defendant's lease had not expired, then they can not 
recover.” (4.) * That plaintitfs were bound by any leasal con- 
tract made by Milly Smith, their vendor, with the defendant.” 

The plaintiffs duly excepted to each of these charges as given, 
and then requested the following charges, which were in writ- 
ing: (1.) “If the defendant relies on a lease, he must prove 
the existence (/) of that lease, its terms and provisions; and if the 
lease was executed by an agent, he must show the agent's au- 
thority to exeeute it.” (2.) “A lease of Milly Smith’s lands, 
made by F. L. Brandon, would not bind Milly Smith, unless 
she had empowered Brandon to make such lease.” (35.) “The 
defendant, if he claims under a lease, must prove such lease, 
and its execution by a person authorized to execute it.” (4.) 
* After the purchase by plaintiffs from Milly Smith, the defend- 
ant had no authority to clear additional land, and hold it for 
three years thereafter, under the lease with Milly Smith.” (5.) 
“When Milly Smith sold to plaintiffs, then the lease to MeDan- 
iel ceased to operate further than as to that portion of the land 
already cleared.” The court refused each of these charges, and 
the plaintiffs duly excepted to their refusal. 

All the rulings of the court to which, as above stated, excep- 
tions were reserved, are now assigned as error. 


Watpen & Sox, and Warrs & Sons, for appellant. 
McSprappex, Carpven & Burner, contro. 


BRICKELL, C. J.—1. In ejectment, or in the correspond- 
ing statutory real action, the plea of not guilty is an admission 
by the defendant that he is in possession of the premises sued 
for, unless he accompanies it with a statement upon the record, 
limiting the extent of his possession. In that event, it becomes 
an admission of possession only of such part of the premises 
as is designated in the statement.—Code of 1876. $$ 2692-3. 
The statute is an aftirmation of the 24th rule of practice in the 
Circuit Courts, in reference to the consent rule in actions of 
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ejectment, which was borrowed from a rule of the King’s 
Bench.—% Tidd’s Pr. 1226; Bernstein v. Humes, 60 Ala. 
582. It is not pleading which is contemplated, but simply a 
statement upon the record of the extent of the possession of 
the defendant, that it may be known for what part of the 
premises he appears and defends. The statement is sutlicient— 
answers all the purposes for which it is intended—when with 
reasonable certainty it designates and describes a part, so that 
it is distinguished from the residue of the premises, If it be 
vague and uncertain, a motion should be made to strike it from 
the record, leaving the plea of not guilty to stand an admission 
of the possession of the entire premises. It is not, like plead- 
ing, subject to demurrer. The statement in the present case, 
to which a demurrer was interposed, is not objectionable for 
uncertainty or indefiniteness of description of the part of the 
premises of which possession is admitted. There could be no 
ditliculty in separating that part from the residue of the 
premises; and the inference is just, that the plaintiffs, who are 
presumed to know the entire premises, were not left in doubt 
as to the part for which the defendant appeared to litigate with 
them the title, or the right of possession. 

2. It is unimportant whether the Circuit Court erred or 
not, in refusing to permit the deed from Milly Sinith to the 
plaintiffs to be read in evidence, without other proof of exeenu- 
tion than the certificate of acknowledgment. The exeention 
was afterwards sufficiently proved, and the deed read in evi- 
dence, rendering its rejection in the first instance wholly im- 
material, 

3. There are several objections to questions propounded to 
Witnesses, but the bill of exceptions does not show the evidence 
which was elicited by them. It may be the answers consisted 
only of a disavowal of all knowledge touching the matters of 
which inquiry was made, or were wholly immaterial, or the 
evidence was favorable to the plaintifis. There can not be a 
reversal of a judgment, because improper questions are pro- 
pounded to witnesses, unless it is shown that in response to 
them improper evidence was elicited and admitted, 

4. The bill in equity tiled by the plaintiffs against the de- 
fendant, was verified by affidavit. It is true, that a bill in 
equity, not verified, is regarded as containing rather the sug- 
gestions of counsel, than the deliberate statements of the com- 
plainant, and is not, in a collateral suit, admissible evidence 
against him of the facts stated in it.—1 Brick. Dig. 829, § 353. 
But, when it is veritied, because of the solemnity and deliber- 
ateness attached to an oath taken in the course of judicial pro- 
ceedings, a different rule obtains. The bill is then treated as 
astatement of facts admitted by the complainant, and becomes 
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evidence against him in collateral suits.—JM/e Pea v. Jns. Bank 
of Columbus, 16 Ala. 755: MeLemore v. Nuckolls, 37 Ala. 
662. The bill with explicitness avers the execution of the 
lease by Milly Smith to the defendant. That was a material 
fact, upon which the equity of the bill depended. The aver- 
ment was, as against the plaintiffs, sufficient evidence of the 
lease, and of the authority of Brandon, as agent, to exeeute it. 

5. The term of the lease was three years, reserving to the 
lessee the right to occupy for three years such parts of the 
yremises as he reduced to cultivation each year of the term. 

‘he reservation, like a covenant for quiet enjoyment, or a cove- 
nant to cultivate the land in a particular manner, or a covenant 
for a renewal of the lease, runs with the land, and is binding 
upon the assignee of the reversion.---Taylor’s Land. & Ten. 
$262. It was, of eee, proper to permit the defendant 
to prove that, in 1879, he had cleared six acres of the lands. 
Of it he was entitled to possession for three years, or a period 
extending beyond the commencement of the present suit. Nor 
can we perceive any objection to evidence that, before the com- 
mencement of the suit, the defendant had surrendered to the 
plaintiffs the possession of parts of the premises. 

6. The writ of injunction was offered, for the purpose of 
showing that the lands of which defendant claimed to hold 
possession were cleared after the issue and service of the writ, 
and in violation of its mandate. If this be true, the violation 
of the injunction was a contempt of the Court of Chancery, 
and could in that court, while the proceedings were ¢n fer/, 
have been punished. But, if the plaintiffs submitted to the 
violation, suffering the suit in equity to continue in progress, 
and ripen into a final decree, other courts can not inquire into 
it collaterally, and visit it with a forfeiture of rights the court 
of equity may not have been willing to impose. In that court, 
there are many equitable considerations involved in an applica- 
tion to punish a party for a violation of an injunction while 
the cause is 7x fer?. The motives of the party obtaining the 
injunction, the good or bad faith, and the conduct of the party 
charged with its violation, are all considered. If other courts 
should intervene, and determine collaterally that there has been 
the violation of an injunction, the consequences which are to 
result could not be adjusted as a court of equity would adjust 
them; and if the parties aggrieved do not apply to that court, 
they can not ask other courts to assume its jurisdiction. If the 
suit in equity has passed into a final decree, and the injune- 
tion been perpetuated, the court adjudging the defendant was 
without right to clear the lands in controversy, the decree 
would be admissible evidence, and conclusive. That is not, how- 
ever, the question now presented. 
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7. There was no conflict between the evidence of Russell 
on the trial in the court below, and the statements in the former 
attidavit introduced to impeach him. The two are reconcilable, 
if they are not corroborating. Impeaching statements, or state- 
ments supposed to be impeaching of a witness, are inadmissible, 
unless they are contradictory of a material statement made by 
him on the trial. When the two statements are reconcilable, 
the one can not be received to contradict the other.—-1 Whart. 
Ev. § 558. 

8. The plaintiffs having read in evidence a part of the 
answer of the defendant to the bill in equity, it was the right 
of the defendant to read the whole.—Lawrence v. Ocean Ins. 

0.. 11 Johns. 269. 

The several instructions requested by the plaintiffs 

touching the execution of the le ase, it may be conceded, assert 

correct legal propositions. But it is obvious, if they had been 
given, without the aid of additional or explanatory instructions, 
the attention of the jury would have been withdrawn from 
the evidence of Brandon’s authority tu execute the lease. In- 
structions requested, ignoring or obscuring material evidence, 
or which would devolve upon the court the duty of giving ad- 
ditional instructions to prevert them from misleading, m: iv be 
refused. The remaining instructions requested were properly 
refused. The sale to the plaintiffs did not, of itself, terminate 
the lease, nor did it terminate the right of the lessee to con- 
tinue the clearing af the lands. The purchasers could have 
terminated the lease, and all rights of the lessee under it, by 
paying him a vedsonable valuation for the unexpired term. 
That is the only event upon which the lease stipulated the les- 
see would surrender possession, if the lessor made sale of the 
lands during the term. Until the happening of that event, 
the lease continued in full foree, and its covenants were binding 
upon the assignees of the reversion. 

10. There can be no doubt of the correctness of the first, 
third, and fourth instructions, given at the instance of the de- 
fendant. They state simple truisms. The second instruction, 
it may be, is so expressed, that it had a tendeney to mislead the 
jury. It may have conveyed to them the impression, that the 
plaintiffs could not recover unless, before the commencement 
of the suit, they had actual possession of the lands in contro- 
versy, and the defendant entered and disposed them ; a propo- 
sition manifestly erroneous, and which it can not be presumed 
the court intended to assert. It is capable of the construction 
that, to maintain the action, the plaintiffs must have been 
seized—must have had a seizin, giving to them constructive 
possession, or rather drawing to it the right of immediate pos- 
session; and after the seizin, the defendant must have wrong- 
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fully entered, or must have wrongfully remained in possession. 
Adopting this construction, the proposition asserted is, that a 
present right of entry and possession on the part of the plain- 
tiffs, and a wrongful possession on the part of the defendant, 
must concur to support the action. The instruction is very 
nearly a repetition of the words of the statutory form of com- 
plaint, and was, perhaps, drawn from them. The tendency of 
the instruction to mislead the jury, would have justified the 
court below in refusing to give it. But the court having given 
it, if the plaintiffs apprehended injury from it, an explanatory 
instruction should have been requested, obviating the tendency 
to mislead. The tendency of instructions given to mislead, is 
not an error which will avail to reverse a judgment.—l1 Brick. 
Dig. 344, § 129. 

We find no error in the record, and the judgment must be 
attirmed. 


IKxelly v. Karsner. 
Bill in hyuity to establish Parol Trust in Lands. 


l. Parties to biil.—When lands are held in trust, express or implied, 
and the cesta que (rest dies, the right to enforce the trust descends to all 
of his heirs equally, and all are necessary parties to a bill filed for that 


purpose. 

2. Parol trust in lands.—Oral evidence, to overturn a trust in any case, 
must be clear and convincing; and can not be received (Code, § 2199) to 
engraft an express trust on a conveyance of lands which is absolute in its 
terms. 


3. Resulting trust, implied from payment of purchese-money.—A result- 


ing trust in lands, in favor of the person who advances the purchase- 
money, the title being taken in the name of another, is matter of implica- 
tion only, and is easily overturned; and when the money is advanced by 
a husband (or father), and title taken in the name of the wife (or child), 
the presumption of a trust is overturned, and the presumption arises that 
an advancement Was intended. 

4. Trust in fraud of ereditors.—When lands are conveyed by a debtor 
to his wife or child, with the intent to place the property bevond the reach 
of his creditors, and to be held in secret trust for his own benefit, neither 
he nor his heirs can enforce the trust. 


Arreat from the Chancery Court of Madison. 

Heard before the Hon. N.S. Granam. 

The bill in this case was filed on the 10th January, 1881, by 
Joseph B. Kelly and Fleming J. Kelly, sons of Russell J. Kelly, 
deceased, against Mrs. Eliza J. Karsner, who was their sister, 
George W. Karsner, her husband, and Mrs. Keziah W. Kelly, 
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who was the widow of said Russell J. Kelly; and sought to en- 
force an alleged trust in a tract of land, for the equal benetit of 
the complainants and Mrs. Karsner, and to have the land sold 
for partition among them, subject to an admitted charge or lien 
in favor of the widow. The tract of land had belonged to said 
Russell J. Kelly,and was conveyed by him, by deed dated May 
ISth, 1866, to his wife, Mrs. Keziah W. Kelly, as her sole and 
separate estate. This deed, which was duly recorded, and a 
copy of which was made an exhibit to the bill, reeited as its 
consideration that Mrs. Kelly had relinquished her right of 
dower in other lands, at the instance and request of her hus- 
band, and on his promise to convey this tract to her in consid- 
eration of such relinquishment; but the bill alleged, that this 
deed was executed by the said Russell J., and accepted by Mrs. 
Kelly, “with an understanding and agreement between them 
that she should hold said land in trust for the joint benefit of 
herself and said Russell J. Welly.” On the sth October, 1874, 
Mrs. Kelly conveyed said tract of land, by deed of that date, 
which was duly acknowledged and recorded, and a copy of 
which was made an exhibit to the bill, to Mrs. Eliza W. Nars- 
ner. The consideration recited in this deed was the present 
payment of 81,000; but the ‘ alleged, that the consideration 
in fact was “said Russell J. Kelly's relinquishment of his 
marital rights in his said wife s lands in Tennessee, and one 
thousand dollars to be afterwards paid to her,’—this being the 
charge or lien admitted by the bill; “that said deed was exe- 
cuted at the request of the said Russell J., for his sole benefit, 
and without any consideration from the said Eliza J. Karsner, 
and was accepted by her with the understanding and agreement 
that she would hold said lands in trust for the sole benetit of the 
said Russell J. Kelly.” The bill alleged, also, that said Russell 
J. Kelly died, intestate, in the vear 1578, “leaving his wiiow, 
said Keziah W. Kelly, and three children—namely, your orators 
and said Eliza W. Karsner—who were his only heirs-at-law sur- 
viving him;” and that Mrs. Karsner claimed the land as her in- 
dividual property. A joint and several answer was filed by 
Mrs. Karsner, her husband, and Mrs. Keziah W. Kelly: deny- 
ing the alleged trusts, or parol agreements, as to each of the 
deeds, and insisting that each was an a®solute conveyance in 
fact, as on its face it purported to be. On final hearing, on 
pleadings and proof, the chancellor dismissed the bill; and his 
decree is now assigned as error. 





Capaniss & Warp, and Warker & Suerpy, for appellants. 
(1.) The bill seeks to enforce a resulting trust in land, implied 
or arising from the payment of the purchase-money or consid- 
eration; and not, as the chancellor erroneously supposed, the 
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execution of a parol trust, or verbal contract in relation to land. 
Such contract or trust, resting in parol, is expressly forbidden 
by the statute, and can not be enforeed.—Code, § 2199; Pat- 
ton v. Beecher, 62 Ala, 579. This statute, and this principle, 
apply only te the conveyance from Russell J. Kelly to his wife ; 
as to which deed there was no resulting trust, the grantor rely- 
ing solely on the verbal agreement, which he could not have 
enforced. But the conveyance from Mrs. Kelly to Mrs. Kars- 
ner stands on different facts: its consideration proceeded wholly 
from Russell J. Kelly. who dictated the terms on which the 
property should be held; these terms were accepted by the 
grantor, and the property conveyed as agreed on; and the 
grantee, who had no participation in the transaction, and even 
no knowledge of the facts at the time, afterwards accepted the 
deed with full knowledge of the facts, and agreed to hold the 
property on the terms agreed on. The trust arises from the 
facts—the payment of the purchase-money by one person, while 
the title is conveyed to another; and not from the agreement, 
admissions, or declarations of the parties, recognizing the trust 
which the law implies from the facts. The complainants rely 
on the implied trust, which the law raises from the facts stated 
and proved ; and they allege and prove the declarations and ad- 
missions of the parties, in recognition of this implied trust, to 
rebut the presumption of a gift or advancement, which might 
otherwise be implied. If the law would raise a resulting trust 
from the facts,and would enforce that trust ; on what principle 
ean the express admissions and declarations of the parties, in 
recognition of that trust, impair or destroy it? That a married 
woman may be made or declared a trustee, and that a trust may 
be implied and enforced against her, in favor of her husband, 
on account of his payment of the purchase-money, has been ex- 
pressly decided by this court.—Harden v. Darwin & Pulley, 
66 Ala. 55. In the absence of direct proof to the contrary, a 
gift or advancement would be presumed; and yet, here, the 
effort is to make the direct proof defeat the result ng trust. A 
court of equity will regard that as well done, which it would 
compel the parties to do; and it ought, on this principle, to 
give effect to the admissions and declarations of parties, in 
recognition of a tru€ét which it would enforce against them 77 
invitum. Such a trust, as between these parties, could only be 
proved by their admissions and declarations. 

2. No question arises, in this case, as to the rights of credit- 
ors, or the validity of the transaction as against them. The inten- 
tion of Russell K. Kelly to place the property beyond the reach 
of supposed creditors, of which there is some evidence, is out- 
side of any issue made by the pleadings. If the issue had been 
properly presented, the complainants might have shown, as the 
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fact is, that he was legally discharged from the debts on which 
he was sued, and successfully defended the suits against him ; 
and there could be no fraud, where there was no one to be de- 
frauded. Besides, the consideration of his deed to Mrs. Kelly 
was the relinquishment of his marital rights to her lands in 
Tennessee, which could not be a fraud on his creditors in Ala- 
bama. And if there was any fraud intended or attempted, as 
between Kelly and his wife, Mrs. Karsner can not take advantage 
of it.— Me Blair v. Gibb s, 17 Howard, 236: Armstrong ”. 
Toler, 11 Wheaton, 253. 


Jno. D. Branxpon, and W. B. Woop, contra.—(1.) The bill 
does not seek to enforce a resulting trust, which arises by mere 
implication of law, but an express trust, created by the contract 
and agreement of the parties; and such a trust in land ean not be 
ereated or established by parol evidence.—Code, § 2199; /?at- 
ton v. Beecher, 62 Ala. 587; Glass v. [Lulbert, 102 Mass. 24: 
Hoge v. Hoge, 1 Watts, 163; Movan v. Hayes, 1 John. Ch. 
339: Perry on Trusts, $$ 79, 81; Browne on St. Frauds, 94; 1 
Paige, 494. (2.) If such trust could be established by parol, 
the evidence adduced in this case is not sufficient for that pur- 
pose; the complainants’ testimony being indefinite and incon- 
sistent, and contradicted on all material points by the defendants. 
1 Story’s Eq. S 152; Perry on Trusts, § 157; Howland 
Blake, 97 U.S. 626; Tiltord v. Torrey, 53 Ala. 120; Garrett 
» Garrett, 29 Ala. 4389; Larkins v. Rhodes, 5 Porter, 195: 
lee v. Browder, 51 Ala. 288. (3.) If there was any secret 
trust, it was intended to place the property beyond the reach 
of Kelly’s creditors; and this would be an insuperable obstacle 
to its enforcement. 


STONE, J.—The present bill was filed by Joseph B. and 
Fleming J. Kelly, against Eliza J. Karsner, their sister. All 
the parties, complainants and defendant, are children of Rus- 
sell J. Kelly, deceased. The purpose of the bill is to havea 
trust declared, and to obtain partition of the lands described in 
the bill. It is not disputed that, up to 1566, the title to the 
lands was in Russsll J. Kelly. At that time, he conveyed the 
lands, upon a recited valuable consideration, to his wife, Keziah 
W. Kelly, to her sole and separate use. The title remained in 
her until 1874, when Russell J. and his wife, Keziah W., had 
a voluntary separation. Being about to separate, Mrs. Kelly 
proposed to re-convey the lands to Russell J. Kelly. He de- 
clined to have the title re-conveyed to him, and, at his instance 
and suggestion, they were conveyed by Mrs. Keziah W., to Eliza 
Karsner, who was not present, and, at that time, had no knowl- 
edge of the transaction. She testifies, she was notified of it 
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by her father, within a few days after the deed was executed. 
This deed has a recited consideration of one thousand dollars. 
The bill avers that the deed from Russell J. to Keziah W. 
Kelly was made in trust for both the "% and grantee; and 
that the deed from Keziah W.to Eliza J. Karsner was made in 
trust for the said Russell J. 

The frame of the bill would indicate that, when it was filed, 
the expectation and intention were to prove that the convey- 
ance was made to Mrs. Karsner, in express trust for her father; 
and the complainants bring this bill as heirs-at-law of said Russell 
J., claiming in his right. Whether we consider the case of 
complainants as resting on such alleged express trust, or as re- 
lying on the doctrine of resulting trust—namely, that Russell 
J. Kelly paid the consideration money which induced Mrs. 
Kelly to convey to Mrs. Karsner, and therefore a trust resulted 
by implication of law in favor of said Russell J..—it would 
seem that, in either aspect, the bill is imperfect. It is shown 
that Mr. Kelly had other heirs; and if the lands were held in 
trust for him, whether by express ageement, or under legal 
implication, when he died, that beneticial interest descended 
alike to all his heirs, and all should be made parties to this 
suit. 

All the testimony offered in proof of an express trust is oral, 
it not being alleged, or shown, that there was any writing de- 
elaring such trust. The testimony is as inharmonious and con- 
tradictory as can be found in the annals of judicial contestation, 
even since parties have been made competent witnesses in their 
own causes, The tendency of complainants’ proof is, not that 
a trust was created for the benetit of the father, but that the 
trust was for their benefit, in common with their sister, Mrs. Kars- 
ner; and the proof on this point, even by complainants’ wit- 
nesses, is not in harmony. Some witnesses state, simply, that 
the elder Kelly only said his sons must have more land, with- 
out specifying quantity. Defendant’s witnesses testify there 
was no trust in either conveyance. Much of the testimony, on 
both sides, is mere hearsay. If such testimony were competent 
to establish an express trust, engrafted on an absolute convey- 
ance of lands, we should hesitate before pronouncing complain- 
ants’ proof sufficient. Oral proof, to overturn a writing, should 
be clear and convincing. But such proof can not be heard, to 
engraft an express trust on a conveyance of lands, absolute in 
its terms.— Patton v. Beecher, 62 Ala. 579. So, we must treat 
this case, as if the oral proof of intention had not been made. 

It is contended, in the second place, that Russell J. Kelly 
paid a valuable consideration to Mrs. Kelly, for the conveyance 
she made to Mrs. Karsner, and that therefore a trust resulted 


to him to claim and have the title, because the valuable con- 
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sideration moved from him; and such trust, at his death, de- 
scended to his heirs. If there were anything in this point, 
the testimony as to consideration is subject to much criticism. 
The testimony of Mrs. Kelly is, that only a power of attorney 
was given to her; and if so, that power was revocable, and was 
of little or no value. She also says this was an after-thought, 
and not the consideration of her deed to Mrs. Karsner. But we 
need not decide this. 

The doctrine of resulting trust is one of sheer implication ; 
and that implication may be easily overturned. If a husband 
or father purchase lands with his own means, and have title 
made to his wife or child, the presumption of a resulting trust 
is overturned, and the contrary presumption arises, that the 
purchase and conveyance were intended as an advancement for 
the nominal purchaser.—Perry on Trusts, $$ 143-4, and the nu- 
merous authorities cited. So, even if Russell J. Kelly paid to 
his wife a valuable consideration for the conveyance she made 
to Mrs. Karsner, his danghter, no os of a trust arises 
in his favor.—//atton v. Landman, 28 Ala. 127. 

There is another insuperable obstacle to the relief prayed in 
this bill. The testimony which proves the transactions which 
resulted, first, in the conveyance to Mrs. Kelly, and then from 
her to Mrs. Karsner, shows clearly that the elder Kelly’s pur- 
pose was, to place the property beyond the reach of creditors, 
to whom he feared he would be made liable, as surety for oth- 
ers. Now, no matter what consideration he may have paid to 
his wife, Mrs. Kelly, for the conveyance she made to Mrs. Kars- 
ner, the act of taking—intentionally taking—title in the name 
of his daughter, with intent thereby to delay, hinder, or de- 
fraud his creditors, disarms him of all right to recover, no mat- 
ter what her agreement to hold in trust, or to re-convey, may 
have been. Not that such a conveyance gives her an honest 
right to hold, but, because: of his vicious intent, he forfeits all 
right to reeover.—Avng v. Avery, 61 Ala. 479: 3 Wait’s Act. 
& Def. 199. 

Aftirmed. 
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Alabama Great Southern Railroad Co. 
Hawk. 


Action against Railroad Company, for Personal Injuries. 


1. Contributory ne glige nee; standing on platfor mofecarw hile in motion. 
A regulation forbid ling passe ngers to stand on the platform of a car while 
the train is in motion being reasonable and proper, a passenger who is 
injured while standing on the platform, in violation of such regulation, is 
guilty of contributory negligence, and can not maintain an action to re- 
cover damages for such injuries. 

2. Failure to blow whistle, or ring bell, on approaching depot or station. 
The statutory provisions requiring the engineer, or other person in charge 
of a moving train of cars, to blow the whistle, or ring the bell, on ap- 
proac hing a depot or stopping-place (Code, §§ 1699, 1700), are intended 
for the protection of the travelling public, or persons not on the train; 
and ps ta ngers on the train are not, ordinarily, included in the letter or 
spirit of the statute, and can not complain of its violation, when suing 
for damages on account of personal injuries, to which the failure to ring 
the bell could have had no tendency to contribute; though cases may 
occur, possibly, in which passengers, or other persons permissively on 
the train, are entitled to have such signals given, as a warning to hasten 
their departure. 

3. Limitation of action; date and form of summons, and amendment 
thereof.—The limitation of an action against a railroad company, to re- 
cover damages for personal injuries, is one year (Code, § 3251); and in 
determining when the action was commenced, the date or form of the 
summons is not conclusive, it being amendable in these particulars on 
proper evidence, 

4. Construction of summons ; charge refe rring le gal que stion to jury. 
It is the duty of the court to determine whether the summons is an orig- 
inal or an alias, and a charge which refers the decision of that question 
to the jury is erroneous. 

5. Age nt’ s admissions or dk c larations » & he “ admissible as ¢ vide HCE 
against principal.—The admissions or declarations of an agent are ad- 
missible as evidence against his principal, only when m: ule in the dis- 
charge of his duties as agent, and so closely connected with the main 
transaction in issue as to constitute a part of the res geste. 

6. When declarations are part of res geste.—In determining whether 
declarations fall within the principle of res geste, while it is not necessary 
that they should be strictly contemporaneous with the main fact in issue, 
they must be so nearly coincident in point of time as to grow out of that 
fact, to elucidate it, and to e xplain its character and qui ality , and must 
be so closely connected with it as to virtually constitute but one entire 
transaction, 

7. Declarations of conductor and engine rs: when admissible against 
railroad company.—In an action against a railroad company, to recover 
damages for personal injuries sustained by a passenger, a witness for the 
plaintiff can not be allowed to testify, that the conductor, “a few min- 
utes after the plaintiff had been hurt, asked the e ngineer why he did not 
respond to the bell-call; and that the engineer answered, he did respond 
to all the bell-call he heard.”’ 
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Arrrat from the Cireuit Court of DeKalb. 

Tried before the Hon. Leroy F. Box. 

This action was brought by James M. Hawk against the ap- 
pellant, a domestic corpor ation, to recover damages for personal 
injuries sustained by the plaintiff by being thrown, or falling, 
from the platform of a passenger car at Valley Head, to which 
station he had travelled as a passenger from Fort Payne, another 
station on the defendant's road, on the 10th December, 1879. 
The defendant pleaded, Ist, not guilty; 2d, “that the injuries 
to plaintiff now complained of, if any he received, would not 
have occurred without his fault or negligence, and that his fault 
and negligence contributed, proximately and directly, to pro- 
duce said injuries, and said injuries were not the result of any 
wanton, reckless or intentional act done by this defendant, its 
agents or servants;” 3d, the statute of limitations of one year. 
Issue was joined on all these pleas. 

The original summons was sued out on the 25th October, 
L8S0; but its service was set aside by the court, at the next en- 
suing term, and leave given to the plaintiff to issue an alias; 
and another writ was issued on the 25th June, 1881, which is 
in form an original, and not an dias. On the trial, as the bill 
of exceptions recites, the defendant offered this last writ in evi- 
dence, as showing the commencement of the action; and ob- 
jected to the admission of the former writ, when offered in evi- 
dence by the plaintiff, “on the ground that the same was ille- 
gal, irrelevant, and inadmissible under the issues joined.” The 
court overruled this objection, and allowed the former writ to 
go to the jury as evidence; and also permitted the plaintiff to 
prove that the service of that writ had been set aside by the 
court, as stated, and leave granted to issue an a//as. On this 
evidence, * the court charged the jury, of its own motion, that 
the summons and complaint dated the 25th June, 1881, was 
not on its face an a/éas summons and complaint, but that the 
jury could look to the summons and c.mplaint dated the 25th 
October, 1880, to see whether that of the 25th June was an 
alias; and if the jury found that this last writ was an alias, 
then the plea of the statute of limitations was avoided.” To 
this charge, and also to the admission of the evidence objected 
to, exceptions were reserved by the defendant. 

The plaintiff testified asa witness for himself, and stated the 
circumstances under which he was injured, and he introduced 
two witnesses who were present at the time the accident oc- 
curred; while the engineer and the conductor of the train were 
examined as witnesses for the defendant. There was no con- 
flict in the testimony of these several witnesses as to the mate- 
rial facts, which are stated in the opinion of the court. The 
defendant requested the folowing charges, which were in writ- 
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ing: (1.) “Negligence consists either in doing what a man of 
ordinary intelligence, care and prudence ought not to do, and 
would not do, or in omitting to do what a man of ordinary in- 
telligence, care and prudence ought to have done, and would 
have done; and if the plaintiff was guilty of either of these 
kinds of negligence, and thereby contributed, proximately and 
directly, to produce the injuries of which he complains in this 
suit, then the jury ought to find a verdict for the defendant, 
although they may believe that it was possible for the engineer 
to have stopped the train precisely at the depot, and that the 
engineer honestly and in good faith tried to do so, but failed 
on account of the wet weather.” (2.) “If the plaintiff, by or- 
dinary care, and by ordinary observance of the known rules 
and regulations of the defendant corporation, could and would 
have avoided the injuries of which he here complains; and if, 
by his failure to exercise such ordinary care, he contributed 
oroximately and directly to produce the injuries of which he 
om complains; then, upon this state of facts, the jury ought 
to find a verdict for the defendant, although they may believe 
all the evidence as to any alleged negligence of the conductor 
or engineer.” The court refused each of these charges, and 
the defendant excepted to their refusal. The refusal of these 
charges, and all the other rulings of the court to which excep- 
tions were reserved, are now assigned as error. 


tick & Doss, for appellant. 
Duntar & Dorren, contra. (No briefs on file.) 


SOMERVILLE, J.—The action here is for an injury to the 
person of the plaintiff, which resulted from his being accidentally 
thrown, or having fallen, from the platform of a passenger car 
of the defendant railroad company. The plaintiff charges the 
injury to the negligence of the defendant’s servants, and the 
defense interposed is the negligence of the plaintiff himself, 
which is alleged to have proximately contributed to the injury. 

It was justly observed by this court, in Memphis and Charles- 
ton Railroad Co. v. Copeland, 61 Ala. 376, that the doctrine of 
contributory negligence “is toofirmly rooted in our jurisprudence 
4 be open to ay controversy.” Its underlying principle 

s, that no man should, ordinarily, be permitted to recover for a 
tort or wrong to which his own want of care has directly or 
proximately ‘contributed. The reason is, that if, by his failure 
to exercise ordinary care, he might have avoided the conse- 
quences of the defendant’s negligence, the plaintiff is regarded 
as the author of his own wrong. “It is commonly observed, that 
to allow the plaintiff to recover in such a case, would be to give 
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him damages for the proximate consequences of his own negli- 
gene ae rv. L. & N. RP. = Co., 60 Ala. 621; M. & mC: 
R. PR. Co. v. Copeland, 61 Ala. 376, supra; Shearman & Red- 
tield on Neglige nce, $ 24; Wood’s Mayne on Damages, 96; 
Wharton on Negligence, $$ 300-301; Gothard v. Ala. Gr. 8. 
R. BP. Co., 67 Ala. 114. 

There are certain qualifications of this rule, which are fully 
discussed in the case of Tanner v. L. dN. 2. PR. Co., 60 Ala. 621 
(supra), and were followed by this court in subsequent rulings; 
Cook v. Central R. R. and Banking Co., 67 Ala. 533: Gothard 

Ala. Gr. S. 2B. BR. Co., 67 Ala. 114, supra. There is no 
evidence in this record, tending to show that the injury suffered 
by the plaintiff was brought about by any act of the defendant, 
which was wanton, reckless, or intentional. If such had been 
the case, the defendant would have been liable, notwithstanding 
the plaintiff's want of ordinary care. Nor is there any ev idence 
tending to prove that the peril of the plaintiff was manifested 
to the servants of the defendant company in time to have 
averted the catastrophe by the exercise of preventive effort on 
their part. The injury occurred simultaneous with, or prior to 
the discovery of the plaintiff's danger. Hence, the modifications 
of the general doctrine of contributory negligence, as recognized 
in the cases last above cited, have no room for application to 
the case at bar.—Price v. St. Louis PR. PR. Co., 3 Amer. & Eng. 
Railway Cases, 365; Little Rock, de. R. R. Co. v. Parkhurst, 

b ee 635. 

The facts of the present case seem clear and undisputed. The 
plaintiff was a passenger on the regular passenger train of the 
defendant company, and had paid his fare to Valley Head, an 
established station on the line of the Alabama Great Southern 
‘ailroad. There was a down grade in approaching this depot, 
and the track was wet from rain; in consequence of which, the 
cars composing the train were carried by the engine twenty-five 
or thirty yards beyond the customary stopping-place. The con- 
ductor signalled the engineer to back the train to the de spot, 
which he did, as is shown to have been usual on such occasions. 
The whistle had been sounded about half a mile before ap- 
proaching the station; but this was not continued, nor does it 
appear that the bell was rung while thus approaching. It is 
shown to have been towards night, on the tenth day of Decem- 
ber, 1879, and was “dark, raining, and cloudy.” When the 
engineer sounded the whistle, as a signal of approach to Valley 
Tlead Station, or very soon after, the plaintiff, according to his 
own testimony, 66 4% nt out of the passenger car, On to its plat- 
Jorm, and remained there until the train, at a reduced rate of 

veed, passed the depot,’ when he was precipitated, or fell from 
the platform, so as to render him temporarily unconscious. 
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How the accident happened, the plaintiff was unable to state. 
The regulations of the railroad company forbade passengers to 
stand on the platform while the trains arein motion. The rate 
of speed at which the train was moving, when it passed the 
depot, was from three to five miles an hour. 

t is manifest that the plaintiff would not have been injured, 
but for his own co-operating negligence. Standing upon the 
platform while the train was in motion, in the dark, was a want 
of ordinary prudence, which contributed directly to the injury 
suffered. The regulation of the company forbidding this was a 
reasonable one, and its violation by the plaintiff was a want, on 
his part, of ordinary care under the circumstances. If passen- 
gers travelling on railroad trains insist upon thus exposing them- 
selves unnecessarily to danger, they must do so at their own 
peril, and not at the peril of the railroad companies.— /Tickey v. 
Boston, &e. R. R. Co., 14 Allen, 429; Quinn v. Lilinois, ke. 


‘RR. P. Co., 51 Il. 495; Railroad Co. v. Jones, 95 U.S. 489. 


The court erred in refusing to give the charges numbered one 
and two, requested by the defendant, which were but clear 
recognitions of the above enunciated principles. 

2. Whether the engineer was ringing a bell, on approach- 
ing the depot, was not material. The statute, it is true, pro- 
vides this signal to be given, or else for the whistle to be blown, 
at intervals, until the train reaches the depot, or stepping-place ; 
also, before entering any curve crossed by a public road, on a 
cut where the engineer can not see at least one-fourth of a mile 
ahead, and upon entering into the corporate limits of any town 
or city. —Code, 1876, § 1697. Andarailroad company is made 
liable for all damages done to persons, stocks, or other property, 

resulting from a failure to comply with these requirements. 
Code, § 1700. These precautions, so far as applicable to per- 
sons, are intended obviously for the benefit of the travelling 

ublic, and others who have a right to be warned of approach- 
ing trains, for their personal protec tion againstinjury. Passen- 
engers, who are on the trains, are not ordinarily included in the 
letter or spirit of the statute. They do not need such signals 
of warning for their protection, and they can not, therefore, be 
construed to be entitled to them.—South & North Ala. R. R. 
Co. v. Thompson, 62 Ala. 494; Railroad Co. v. Bowdron, 92 
Penn. St. 475 (87 Amer. Rep. 707). The failure to ring a 
bell, at the time of the injury to the plaintiff, could have had 
no tendency to contribute to such injury. We can see no logi- 
eal connection between this negligence of the defendant and the 
alleged damage suffered by the plaintiff. The court erred, 
therefore, i in permitting the plaintiff to testify, that no bell was 
rung by the engineer as the train was approaching the depot at 


Valley Head, at the time of the alleged injury. It may be 
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proper to add, that cases may possibly occur, where passengers, 
or other persons permissively on a train, are entitled to have 
such signals given, as a warning to hasten their departure from 
a train immediately before leaving a depot or stopping-place, as 
the statute requires to be done.—Code, § 1699; Doss v. MW. XK. 
& 7. RB. BR. Co, 59 Mo. 27; 21 Amer. Rep. 371; Letcher v. 
Ga. Cent. P. R. & Bank, Co., last term. 

3-4. The present action, being a claim for damages on ae- 

count of a personal injury, is governed by the statute of limi- 
tations of one year.—J/. & JM. Railway Co. v. Crenshaw, 
65 Ala. 566. The date of the summons, however, was not 
conclusive evidence of the time of the commencement of the 
action. Nor was the form of the summons conclusive of its 
character as an orginal, or an alias. Even if in form an orig- 
inal, such process “may be amended, on proper evidence, so 
as to show it is in faet an alias..—Huss v. Central R. R. & 
Banking Co.. 66 Ala. 472: Steamboat Farmer v. MeCrarw, 
31 Ala. 659. The court erred in referring this question to the 
jury. It was a matter of law for its own determination. 
Jones v. Pullen, 66 Ala. 306: Taylor uv. Kelly, 31 Ala. 59; 
Price v. Mazange, Th. 701. 
5-7. The objection interposed to the testimony of the wit- 
ness, Allison, should have been sustained. This witness was 
perinitted to testify to the jury, that, “a few minutes after the 
plaintiff had been hurt, the conductor asked the engineer, why 
he did not respond to the bell-call; and the engineer answered, 
that he did respond to all the bell-call he heard.” To the ad- 
mission of this evidence the defendant duly excepted. 

The rule is well established, that it is not within the scope 
of an agent’s authority to bind his principal by admissions 
having reference to by-gone transactions. The only ground 
upon which the admissibility of an agent’s declarations can be 
justified, is, that they must have been made while in the dis- 
charge of his duties as agent, and be so closely connected with 
the main transaction in issue as to constitute a part of the res 
ye ste.— Mohile & Mont. R. R. Co. v. Asheraft, 48 Ala. 15; 
Tanner's Ex’r v. L. & N. 2B. BP. Co., 60 Ala. 621; Robinson 
vw. Fitchburg & W. PR. PR. Co., 7 Gray, 92; Baldwin v. Ashley, 
54 Ala. 82; 1 Brick. Dig. p. 63, $$ 160-162. 

It is difficult, if not impossible, to accurately define the prin- 
ciple of res yest, as it is often called. It is commonly said to 
have reference to such circumstances and declarations as are 
contemporaneous With the main fact under consideration, and 
so closely connected with it as to illustrate its character. 
1 Greenl. Ey. $ 108. What lapse of time is embraced in the 
word “contemporaneous,” is often a question of difficulty. 
Perfect coincidence of time between the declaration and the 
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main fact is not, of course, required. It is enough that the 
two are substantially contemporaneous; they need not be liter- 
ally so. The declarations must, however, be so proximate in 
point of time as to grow out of, elucidate, and explain the 
character and quality of the main fact, and must be so closely 
connected with it as to virtually constitute but one entire trans- 
action, and to receive support and credit from the principal act 
sought to be thus elucidated and explained. The evidence 
offered must not have the ear-marks of a device, or after- 
thought, nor be merely narrative of a transaction which is 
really and substantially past.—Thompson on Carriers of Pas- 
sengers, pp. 557, 558; Gandy v. Humphries, 35 Ala. 617; 
Henderson v. The State, 70 Ala. 23: Enos v. Tuttle, 3 Conn. 
250; Scraggs v. The State, 8. Sm. & M. 722: Com. v. Hackett, 
2 Allen, 136; Luby v. Hudson R. R. Co. 17 N.Y. 131; 
Ewell’s (Evans) Ageney, 219-220; MeDermott v. Hannibal 
cbc. PR. R. Co., 73 Mo. 516; s. c. 39 Amer. Rep. 526. 

In Thompson v. Travanion (Skinner, 402), it was ruled, 
“that what the wife said immediately upon the hurt received, 
and before she had time to devise or contrive anything for her 
own advantage,” might be given in evidence under this prin- 
ciple. In Luby vw. Hudson River R. PR. Co.lAT N.Y. 131, 
supra, the declarations of the driver of a street-ear, made after 
an accident had occurred and the ear had been stopped, but 
before he had left it, to the effect that he could not stop the 
ear because the brakes were out of order, were ruled to be mere 
hearsay and inadmissible. 

In Adams v. Hannibal de. R. R. Co. (74 Mo. 553: 5. . 
+1 Amer. Rep 333), the court, for a like reason, excluded the 
declarations of the engineer and fireman of the train, made itm- 
mediately after the deceased was struck and the train was 
stopped, showing that the accident was oecasioned by the negli- 
gence of the engineer. The case is clearly analogous to the 
present one, and the views of the court, after a clear and in- 
structive review of the cases, fully accord with the conclusion 
reached by us, and the reason upon which that conelusion is 
based. Our conclusion is, that the declarations of the conductor 
and engineer can not, under a proper application of this prin- 
ciples, be regarded as a part of the res geste of the accident 
resulting in the injury to plaintiff. The time—*« few min- 
utes” —does not appear to be so proximate to the main trans- 
action, nor are the declarations made otherwise so closely con- 
nected with it, as an elucidating circumstance, as to justly au- 
thorize the conclusion that they are not merely narrative of a 
past occurrence, which at the moment was finished and com- 
plete.—Thompson on Carr ~, of Passengers, pp. DDT-8 5 
Packet Co. v. Clough, 20 Wall. 528, 540; Morse v. C. R. Rail- 
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road Co., 6 Gray. 450; Michigan, cee, R. Co. v. Carrow, 
73 Ill. 348; 1 Brick. Dig. p. 843. $8 553-555; Gandy v. Hum- 
pete: ies, 35 Ala. 617. 
The judgment of the Circuit Court is reversed, and the 
cause remanded. 


Ratliff +. Allgood. 


Motion for Summary Judgment by County Superintendent 
of Education, against Tax-Collector and Sureties. 


lL. Summary judgine nt; recitals of record 3 waiver of irre qularities. 
When a party resorts to a statutory and summary remedy, in derogation 
of common-law principles and paces, the record must aflirmatively 
show every fact necessary to bring the case within the statute, and a 
strict conformity to its requirements in the mode of procedure; but, i 
the defendants appear, and, without objection to the mode or form of 
proceeding, submit the issues to the decision of the court and jury, irreg- 
ularities in the proceedings are thereby waived; and the court having 
jurisdiction of the subject-matter, and of the parties by their appearance, 
such irregularities are not available on error. 


Aprra from Circuit Court of Blount. 

Tried before the Hon. Leroy F. Box. 

This was a motion by Stephen C. Allgood, as county super- 
intendent of edueation of said county, against Jeremiah Rat- 
liff, “late tax-collector of said county,” and several other per- 
sons, as sureties on his ofticial bond as sueh collector, “for the 
sum of S482.90, with interest thereon from the Ist day of May, 
1880, and twenty per-cent. damages thereon, for the failure of 
-¥. Jeremiah Ratliff, tax-collector as aforesaid, to pay over to said 
S.C. Allgood, as such county superintendent of education, on 
“¥ Sivet di ay of May, 1880, or at any other time since then, all 
the poll-tax collected by him which it was his duty to collect, 
and which he could have collected by due diligence ; said 
$482.90 being the balance due from said Ratliff, as tax-collector, 
on the poll- tax fund for Blount county for the vear 1879, and 
due for the scholastic year 1880.” Notice of the motion was 
issued on the 16th Mareh, 1581, and was returned by the sher- 
iff exeeuted on all of the defendants on the 31st Mareh. The 
notice stated that the motion for a judgment would be made at 
the next ensuing term of the Circuit Court, to be held on the 
25th April, IS81; and that Richard I. Campbell, one of the 
sureties on the bond, being dead, was not sued. The bond, a 
copy of which was attached to the notice, was dated the 10th 
September, 1878, approved September 13th, and recited that 
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said Ratliff “was, on the éth day of August, 1877, duly elected 
tax-collector for said county ;” and its condition was, that the 
said Ratliff “shall well and truly discharge the duties of said 
office, while he continues therein, or discharges any of the du- 
ties thereof.” The motion was duly entered on the docket on 
the 25th April, 1881; and on a subsequent day of the term, as 
the minute-entry recites, ‘came the parties, and by agreement 
of the parties it is ordered by the court that this motion be 
continued.” 

At the next term, a judgment was rendered in the cause, as 
follows: “On this, the 29th October, 1881, come the parties 
by their attorneys, and the detendants withdraw their demur- 
rer; and issues being joined on the plaintiffs motion, as spe- 
cifically entered and set forth on pages 141-2 of the Motion 
Docket, thereupon came a jury,” &e., “who, upon their oaths, 
do say, ‘we, the jury, find the issues in favor of the plaintiff, 
and assess his damages at the sum of 8370.21. It is therefore 
considered by the court, that the plaintiff, Stephen C. Allgood, 
as county superintendent of Blount county, have and recover 
judgment against the defendants for the said sum of 8370.21, 
damages by said jury so assessed, together with the costs in 
this behalf expended; for which let execution issue. And the 
plaintiff, in open court, agrees to a stay of execution on this 
judgment, until the first day of January, i882." The defend- 
ants appeal from this judgment, and here assign it as error, not 
specifying any particular errors. 


Hast & Diexryson, for appellants.—The statute (Code, 
$ 3397) is highly penal, and must be strictly construed; and 
the record must affirmatively show a compliance with all of its 
requirements.-—Einloe v. Reiche, 56 Ala. 500; Caldurell v. 
Dunklin, 65 Ala. 461; Ware v. Greene, 37 Ala. 494. It  au- 
thorizes a judgment against ‘ta tax-collector and his sureties,” 
“a county treasurer and his sureties,” and.a former county su- 
verintendent; but not against a /vfe or former tax-collector, as 
Ratliff was. Nor does it authorize a judgment against some of 
the sureties only, though one be dead.— Ware v. Greene, 37 
Ala. 494; Collier v. Powell, 23 Ala. 579. Nor can a summary 
proceeding be maintained on a bond like the one here set out, 
which was dated and approved in September, 1878, and recites 
an election on 6th August, 1877; there being no averments 
that it was ever delivered, or that Ratliff ever acted under it. 
Sprowl v. Lawrence, 33 Ala. 674. 


Warts & Sons, and J. G. Wiyrer, contra, cited Avng +. 
Armstrong, 14 Ala. 295; Rutherford v. Smith, 27 Ala. 417; Ex 
parte Wilson, 54 Ala. 296. 
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BRICKELL, C. J.—It is true, as insisted by the counsel for 
the appellants, that when parties pursue a statutory remedy, in 
its character summary, and in derogation of the mode of pro- 
cedure at common law, there must be strict conformity to the 
statute, and the record should affirmatively disclose every fact 
‘necessary to entitle the party to the remedy-—should disclose a 
case within the statute, and that the remedy is pursued by a 
party having the right, and against a party subject to it. Nor 
can such a remedy be extended by construction beyond the 
terms of the statute giving it. But, if the parties appear, and, 
without objection, proceed to a trial on the merits, before a 
court having jurisdiction of the subject-matter, all right to take 
advantage of the mode or form of proceeding is waived.—Cur- 
ry v. Bank, & Port. 360: Smith v« Bank, 5 Ala. 26: Brough- 
ton v. Robinson, 11 Ala. 929; King v. Armstrong, 14 Ala. 
993: Ruth rford v. Smith, 2 97 Ala. 417. 

The appellants, who were defendants in the court below, ap- 
peared in obedience to the notice that judgment against them 
would be moved for, and, without any objection to the mode 
or form of the proceeding, pleaded to the merits; and the is- 
sues were tried by a jury, upon whose verdict the judgment 
was rendered. The jurisdiction of the court, of the subject- 
matter of suit, is apparent, and is not disputed. The objec- 
tions now interposed to the regularity of the proceedings, if of 
any force, the appellants voluntarily waived, and they furnish 
no warrant for a reversal of the judgment. 


Affirmed. 


Baker wv. Keith. 
Statutory Real Action in nature of kjectment. 


1. Waiver of homestead exemption. —Under the statute approved Mareh 
4th, 1876 (Code, § 2848), a waiver of a right of homestead exemption is 
required to be made ‘* by a separate instrument in writing ;’’ consequently, 
a waiver embodied in an ordinary promissory note, though attested by 
one witness, is invalid and inoperative. 

2. Contest of claim of homestead ex mption; where tried.—When a 
homestead is allotted to the surviving child of a decedent, by commis- 
sioners appointed by the Probate Court, and the allottment is contested 
by a creditor, that court has no authority to try the issue (Code, §§ 2838, 
2841), but should certify it to the Circuit Court for trial at the next term. 

3. Remedy of ¢ reditor to ¢ nforce waiver.—As to what is the proper rem- 
edy of a creditor, in whose favor a valid waiver of homestead exe mption 
has been executed by a debtor since deceased, the waiver not having 
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been enforced during his life, and his estate being declared insolvent, 

quere ? ** Possibly legislation is called for on this subject.” 

4 Homestead eve mption in favor of decedent’s minor ch ild; how affecte d 
by insolvency of estate.—Where a deceased debtor left no surviving widow, 
but a minor child as the only member of his family, such child had a 
right to occupy the homestead during minority, and, if the estate was 
declared insolvent during such minority, the homestead estate vested 
absolutely in the child, under the provisions of the act approved April 
23d, 1873 (Sess. Acts, p. 64, 6 15); but, if the child attained its majority 
before the estate Was reported insolvent, the right of homestead termin- 
ated with its minority, and was not revived and enlarged into an abso- 
lute estate by the subsequent insolvency. 


Appear from the Cireuit Court of Talladega. 

Tried before the Hon. Wa. L. Wurrtock. 

This action was brought by William Baker, against Eliza 
Keith, Joseph Keith, Lewis Mallory, and Austin Caldwell, to 
recover the possession of a tract of land, particularly described 
in the complaint; and was commenced on the 7th February, 
1880. The land sued for, which contained one hundred and 
sixty acres, belonged to one John Keith at the time of his 
death, which occurred on the 15th April, 1876; and each party 
claimed under him,—the plaintiff as a purchaser at a sale made 
by his administrator, under an order of the Probate Court ren- 
dered on the 12th June, 1879; and Eliza Keith, one of the 
defendants, claiming it as a homestead exemption, the other de- 
fendants being her tenants. Eliza Keith was a daughter of 
said John Keith, and was residing with him at the time of his 
death; she being then twenty years old, and the only member 
of his family. The estate of said Keith was declared insolvent 
by the decree of the Probate Court, on the report of the ad- 
ministrator, on the Ist May, 1877; but the record does not state 
when it was so reported by the administrator. On the same day 
(May ist), a petition was filed by the administrator, alleging 
that said estate “has been declared insolvent,” and asking 
the appointment of commissioners to set apart to said Eliza 
Keith such real and personal property as she might be en- 
titled to; and commissioners were thereupon appointed on 
the same day, who made their report to the court on the 29th 
May, allotting to her the lands here sued for as her lome- 
stead exemption. This allotment was contested by Baker, 
the plaintiff in this action, “a creditor of said estate, and 
a claimant on a note made by said decedent waiving all ex- 
emptions, which had been duly filed as a claim against 
said insolvent estate.” On “the trial of said contest,” as the 


bill of exceptions recites, “the controversy being whether the 

said lands, so set apart to Eliza Keith, were liable to the pay- 

ment of Baker's said note against John Keith; Baker insisted 

that said lands were liable to be sold to satisfy said note in his 
VoL. LXXIL. 
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favor, in which the benefit of all exemptions was waived by the 
inaker, and the administrator insisted that said lands were not 
liable to be sold to satisfy said note ;” and the court thereupon 
deereed and declared that the lands were subject to be sold for 
the payment of debts. On the 26th March, 1879, the adminis- 
trator tiled his petition in said Probate Court, asking an order 
to sell the lands for the payment of debts; and the order having 
been granted, the plaintiff became the purchaser at the sale, as 
above stated. The proceedings connected with the sale, it is 
stated, “ were shown to be in all respects regular.” The several 
orders of the Probate Court were proved on the trial, and the 
plaintiff's note against said decedent was produced and proved. 
On all the evidence adduced, the court charged the jury, “that 
they should tind for the defendants, if they believed all the evi- 
dence ;” and this charge, to which the plaintiff excepted, is now 
assigned as error. 


Joun T. Terris, for the appellant. 
Braprorp & Bisnop, contra. (No briefs on file.) 


STONE, J.—On the 13th day of March, 1876, John Keith 
executed a note to William Baker, by which he promised to 
pay him $444.52, one day after date, with interest from Jan- 
uary Ist, 1876. The note contained this clause: ‘ And as 
part of the consideration hereof, I hereby [waive] all right 
which [ may have, under the constitution and laws of Alabama, 
to have any of the property of the said Joln Keith exempted 
from te ‘3 and sale under le ‘gal process.” The execution of this 
paper by Mr. Keith was attested by a subscrbing witness ; and 
the question is made, whether this is a waiver of the homestead 
exemption. There can be no question, that the waiver would 
be sutlicient, if the right depended alone on the constitution of 
1875. But this note, with the attempted waiver, was executed 
Mareh 15th. Nine days before that, the legislature, by act ap- 
proved March 4th, 1876 (Pamph. Acts, 125; Code of 1876, 
$ 284s), prescribed the manner in which such exemption should 
be evidenced. Its language is: ‘* When such waiver relates 
to realty, it shall be made by a separate instrument in writing, 
and must be signed by both husband and wife, if the resident 
has a wife, and the execution of such instrument must be at- 
tested by one witness.” The waiver in this case not being made 
“by a separate instrument in writing,” it follows that it is in- 
sufficient and inoperative in all matters relating to the realty. 
Homestead being realty, and that being the question raised by 
this record, this cause must be determined as if there had been 
ho attempt to waive the exemption. 
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John Keith died, intestate, April 25th, 1876, owning and re- 
siding on the lands in controversy—one hundred and sixty 
acres. He left no wife surviving him, but it ‘s not shown when 
his wife died. He left children, one of whom, Eliza S. Keith, 
was then under age. She reached her majority in July, 1876, 
three months and some days after her father’s death. In May, 
1877, after Miss Keith became of age, the estate of John Keith, 
her father, was declared insolvent. Baker’s claim was duly 

resented to the administrator, within eighteen months after 
fis appointment, and duly filed, verified as a claim against the 
estate, within nine months after the declaration of insolvency. 
The administrator tiled his petition in the Probate Court, to ob- 
tain an order to sell said lands for the payment of debts; ob- 
tained the order, and sold the lands. Baker became the pur- 
chaser, and paid the purchase-money ; the sale was reported to 
the Probate Court, and contirmed; report made that the pur- 
chase-money was paid; order granted that title be made to the 
purchaser, and title made to him. No question is raised here 
as to the regularity of the proceedings in the Probate Court, 
which resulted in the sale and conveyance to Baker. They ap- 
pear to be regular in form. .The present is a statutory real ac- 
tion brought by Baker, founded on the title he thus aequired. 

In May, 1877, under a petition by the administrator to the 
Probate Court, three commissioners were appointed, who, among 
other things, allotted to Eliza S. Keith the lands in controversy 
as a homestead,—one hundred and sixty acres, valued at one 
thousand dollars. This allotment was reported to the Probate 
Court May 31st, 1877. William Baker contested the allowance of 
said homestead claim before the Probate Court, whereupon the 
probate judge ruled as follows: ‘“ After due consideration of 
the testimony offered in the matter of the contest as made by 
William Baker, a creditor of said estate, and a claimant on a 
note made by said deceased, waiving all exemptions ..... . 
it appears to the court that the real estate of which said John 
Keith was seized and possessed at the time of his death, is sub- 
ject to administration, and to the payment of costs and ex- 
penses of administration, and the payment of debts due by said 
estate.” In acting on these exceptions, the Probate Court erred. 
After the formation of the issue on the exceptions tiled, that 
issue should have been certified by the Probate Court to the 
Circuit Court, to be therein tried at the next term thereof. 
Code of 1876, § 2841. 

We have shown that the waiver in this case is invalid as to 
the lands. If it had conformed to the statute, in what manner 
could such liability be made available against the real estate of 
a deceased debtor? The statute has made provision for enfore- 
ing the liability, when suit is brought and prosecuted to judg- 
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ment during the life of the debtor. The statute has not pro- 
vided for the case, where the debtor dies before judgment. If 
the estate be solvent, no difficulty can arise; for there can be 
no need of resorting to the exempt property, for the payment 
of debts. But, in case of insolvency, how is the exempt prop- 
erty to be reached‘ Thetitle even of exempt personal property 
does not vest in the administrator, and the statutes furnish no 
form of procedure for its sale. If the administrator apply for 
an order to sell the exempt homestead, waiving all consideration 
of the absence of power in the court to grant the order, he can 
only obtain a general order to sell for the payment of debts; 
counting, in such case, the proper expenses of administration, 
as part of the debts for which he may sell. The power and 
jurisdiction of the Probate Court, in this behalf, are purely 
statutory, and that court can exercise no power in reference to 
the sale of lands, or the séttlement of insolvent estates, that are 
not conferred by statute. Assets of estates, in the hands of the 
administrator, are, it would seem, general assets for the payment 
of general debts (with the exception of certain preferred debts, 
prescribed by statute), and both the administrator and the Pro- 
bate Court are without express power to apportion the assets 
between the common debts, and those containing waiver of ex- 
emptions.— 7yson v. Brown, 64 Ala. 244; Steele v. Steele, Ib. 
438; Mille r ©. Irby, 63 Ala. 477; Calhoun v. Fletcher, Tb. 574. 
Is there an implied power in such case’ Possibly, legislation 
is called for on this subject. 

When Mr. Keith died, the exemption statute approved April 
23d, 1873 (Pamph. Acts, 64), governed the question of Miss 
Keith’s homestead. It is contended for appellee that, under 
section 3 of that statute, the real estate in controversy is abso- 
lutely exempt from the payment of debts. Its language is, 
“That the homestead of afamily . . . of any resident of 
this State, after his death, shall be exempt from the payment of 
debts; Provided, such decedent leaves surviving him a widow 
or child.” In Thompson v. Thompson, 51 Ala. +93, the lan- 
guage above copied was construed by this court. It was there 
held that, to come within the statute, the child left surviving 
must be under twenty-one years of age. We concur in this 
construction, and think that sections 12, 14, 15 of the statute 
demonstrate that our prodecessors were right in their view. 
The particular contention in this case is, that by the operation 
of said section 3, the homestead became exempt from the pay- 
ment of debts, but not from the law of descents, unless the es- 
tate proved insolvent, when the surviving widow or minor chil- 
dren, one or both as the case might be, would take in fee. 
Thompson v. Thompson, supra, is relied on in support of this 
view. The question in that case arose on personal property. 
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The principle decided was, that in case the estate was solvent, 
and left a balance for distribution, then the exempt personal 
yroperty should be accounted for in hotchpot, in final distribution. 
hat was expressly provided for in section 13 of the act. The 
statute, in terms, and absolutely, exempts the personal property 
enumerated from the payment of debts, in all cases where there 
is a surviving widow or minor child. The only account after- 
wards taken of it is, that in case the estate proves solvent, and 
a distribution is made, such exempt personal property becomes, 
and is estimated as, so much advanced to those who receive it, 
and to be accounted for as an advancement. The rule as to 
the homestead is different. The right of the widow and minor 
children is, prima facie, not a fee. It is only during the life 
of the widow, and the minority of the children. All else be- 
longs to the estate, unless there is an insolvency. This residu- 
um of title, or reversion, is as much property of the estate, as 
is the reversion after the determination of an estate in dower. 
It is contended for the appellee, that because Mr. Keith’s es- 
tate was insolvent, the exemption of the homestead, which oth- 
erwise would have continued only during the minority of Miss 
Keith, became thereby enlarged into a fee. Section 15 of the 
act of 1873 reads as follows: “That the homestead exempted 
for the benefit of the widow and minor child or children under 
this act, miay be retained by such wife, or by such child or chil- 
dren, until it is ascertained whether the estate is solvent or in- 
solvent; and if the estate is insolvent, shall vest in them abso- 
lutely. If the estate is solvent, the homestead shall be held, 
considered and treated as a part of the real estate of the dece- 
dent, without reference to this act.” It will be observed, that 
this right to retain has for its subject the homestead exempted 
for the benefit of the widow and minor child or children. We 
ean not think the legislature intended by this to enlarge the 
minor’s mere right to occupy, beyond the period of minority. 
The purpose, we think, was, that this right to occupy, which, 
in the event the estate is solvent, determines when the oceupant 
becomes twenty-one, shall be enlarged to an absolute title, in 
the event the estate proves insolvent. The purpose was to en- 
large an existing estate or interest, not to create a new one, 
after the first had terminated. The estate in the present case, 
on the basis that the estate was solvent, was a right to occupy 
three months and eight days. That was the estate the statute 
provided for the enlargement of. At the time of its termina- 
tion, July 23d, we are not informed the estate was insolvent. 
It may not have been insolvent. Destruction of property, de- 
preciation in stocks or other securities, failures of debtors, and 
many possible events or casualties, may render estates insolvent, 
which were amply solvent at the time of decedent’s death. So, 
VoL. LXxil. 
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on the other hand, estates apparently insolvent, have been shown 
to be solvent, by a failure to establish claims against them. We 
think we do full justice to the claimant of homestead, when we 
hold, as we do, that an estate can not be regarded as insolvent, 
until it is so pronounced by judici: il determination; and when 
so pronounced, it may relate back to the time of filing the re- 
port of insolvency, but certainly can extend back no “farther. 
So, we hold, that the enlargement of the temporary right to 
occupy, into a fee, can not take place, unless the report of in- 
solvency is made before the termination of the right to so oc- 
cupy. It is only in such case that there is any right or interest 
to be enlarged by the happening of the insolvency. When the 
limited or qualified right expires before the insolvency super- 
venes, there is no estate left to be enlarged. Possibly, there 
might be eases of collusion, or fraud, whieh would work an ex- 
ception to this rnle; but this case requires no decision of that 
question. 

The reasonableness of this interpretation will be much more 
manifest, when we inquire, what would be the result of the op- 
posite view. The same language is employed, and in the same 
sentence, to define the rights of the minor child, and of the 
surviving wife. The words must receive the same construction 
in the one ease asin the other. If we hold that, in the case of 
a minor child, the possession of the homestead is to be retained 
by such minor until it is ascertained whether the estate is sol- 
vent or insolvent, and this notwithstanding such minor may 
reach his or her majority long before the fact of solvency. vel 
non is, or can be ascertained, how can this principle be made 
applicable to the widow’ Ter right to occupy the homestead 
continues, in all eases, during her life. How can that mere 

right to oceupy be prolonged, so as to cover an additional pe- 
riod, while the question of the solvency of the estate may re- 
main in doubt? Suppose she dies before that fact is ascer- 
tained; who is there to occupy during the doubtful period ¢ 
And if she die while the estate is considered solvent, and, by 
some unforeseen event or disaster, it becomes necessary to have 
it declared insolvent, does a new right of homestead, ‘overleap- 
ing the chasm, spring up in her heir at law? Such, it would 
seem, would be some of the consequences of holding that the 
right of the minor to occupy the homestead is prolonged be- 
yond the period of minority, that it may be ascertained whether 
the estate is solvent or insolvent; or, the statute means one 
thing when applied to minors, and an entirely different thing 
when applied to the widow. We know of no canon which will 
authorize such interpretation. The chief policy of maintaining 
the right of homestead exemption after the death of the owner, 
is that the widow and minor child or children, in consideration 
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of their presumed helplessness, may have shelter and means of 
support. The constitution guarantees these, and the legislature 
is powerless to take them away. Any thing beyond them is 
mere legislative bounty. We find nothing to ) justify its exten- 
sion in the present case. Miss Keith’s homestead right did not 
extend beyond the time she attained her majority. 

There being in this case no valid homestead exemption, the 
error of the judge of the Probate Court in himself setting aside 
the allotment, without referring it to the Cireuit Court, worked 
no injury. And there being no homestead exemption in the 
way, the Probate Court had authority to grant the order of sale. 
The probate proceedings being regular, ‘and title made to Ba- 
ker, the purchaser, he established his right to recover the prem- 
ises sued for. The Cireuit Court erred in the charge given. 
It should have been in favor of the plaintiff. 

teversed and remanded. 


Farley v. Riordon. 
Contest of Widow's Claim of Homestead Kvemption. 


1. Claim of homestead exe mption, and contest the reof; w here tried. 
Under statutory provisions (Code, §§ 2838, 2841), the P robate Court, or 
the judge of probate, has no jurisdiction to try any contest as to the 
right of homestead exemption, but is required to certify the issue to the 
Circuit Court for trial, whether it arise on an allotment made by commis- 
sioners, or on an application made to the court under circumstances 
which dispense with the necessity for the appointment of commissioners. 

2. Exceptions to widow's claim ; when filed.—A contest of the widow’s 
claim to a homestead exemption can only be originated, in the Probate 
Court, by the filing of written exceptions to the allowance of the claim, 
or of the allotment, as the case may be; which must be filed, when made 
to the allotment, within ‘‘thirty days after the expiration of the sixty 
days ”’ allowed them for making their allotment and report; and within 
thirty days, when the claim is made by petition under circumstances 
which render the appointment and report of commissioners unnecessary, 
all the facts being presented by the pleadings. 

3. Same.—Ii exceptions are not filed within the prescribed time, the 
court has no power to allow them to be filed afterwards ; and an order of 
continuance, though made by consent, and stated in a subsequent entry 
to have been made ‘‘ without prejudice,’’ does not enlarge the time 
within which exceptions may be filed. 


Apprat from the Circuit Court of Mobile. 

Tried before the Hon. Wo. E. Crarkr. 

In the matter of the petition of Mrs. Margaret Riordon, 
widow of John Riordon, deceased, selecting certain lots in the 
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city of Mobile, of which her husband died seized and possessed, 
and praying that the same might be set apart to her as a home- 
stead, “free and exempt from all the debts of the said John 
Riordon.” The petition was filed on the 19th November, 
1878, and alleged that said John Riordon died, intestate, on the 
—_ September, 1878, leaving no children; that he occupied 
s his homestead, at the time of his death, two of the lots, 
wis lh were particularly described, and which did not exceed 
$500 in value; and that the third lot, also particularly de- 
scribed, “is immediately adjoining and contiguous to said lots 
first above described, and is of the value of not more than 
S400, or S500; and petitioner therefore selects as her home- 
stead the whole of said real estate, being of less value than 
$2,000, and prays that the same may be set apart to her as her 
homestead,” &e. On the tiling of this petition, the Probate 
Court appointed the 23d November for the hearing, and ordered 
notice of the application to be given to the administrator, Owen 
Farley. On the 23d November, as the minute-entry of that 
date recites, “the hearing of questions incidental to the appli- 
cation of Margaret Riordon for the exemption allowed by law 
having been set down for hearing this day, came the attorneys 
of the applicant and administrator, and request the court to 
continue the proceedings; and it is so ordered.” On the 12th 
January, L880, a petition was filed by the administrator, asking 
an order to sell the real estate for the payment of debts ; and 
on the same day an order was entered on the minutes, that the 
hearing of the widow’s petition “be set down for the 15th 
inst.” On the 15th January, an order was entered in the mat- 
ter of said petition, in these words: * Continued by agreement 
of counsel, under leave of the court.’ 

The following orders were afterwards entered in the matter 
of the petition, at the dates specified: February 25th, 1880: 
“Came the parties, and upon filing of demurrer by defendant, 
the cause was continued to the 30th inst.” March 31st, 1880: 
“Came Margaret Riordon, widow of John Riordon, in person 
and by attorney ; and came also Owen Farley, the administrator 
of the estate of said deceased, in person and by attorney, and 
asks the court to consider and pass upon the application of said 
Margaret for the whole of the real estate of said decedent to 
be exempted to her as her homestead, on the ground that said 
lands are of value less than 82,000; and the hearing of the 
cause having been continued without prejudice, as can be seen 
by reference to decree of continuance of November 23d, 1878 
the court proceeds to hear counsel on said application. There- 
upon, counsel for contestant demurs to said petition, as fol- 
lows,” setting out the demurrer; “and the court having over- 
ruled said demurrer, counsel for contestant thereupon submits 
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exceptions to said claim of exemption, as follows,” setting them 
out: “which said exceptions counsel for the petitioner moves 
to strike from the files, because the same were not filed within 
the time prescribed by law. Said motion to strike from the 
tiles was denied by the court, as said cause had been continued 
by agreement, and without prejudice, as shown by the fore- 
going orders of the court; to which ruling counsel for the 
petitioner excepted. Motion was then made by the counsel 
for the petitioner, to certify to the Circuit Court of the county 
the issue made up on the exceptions filed to the petition ; which 
motion was denied by the court, as no allotment of the home- 
stead had as yet been made (Code, § 2841); to which action of 
the court the petitioner excepted. Thereupon, came the 
attorneys for petitioner, and say that the proceedings in this 
cause ought to abate, because the Probate Court has no juris- 
diction to hear and determine the issue formed on exceptions 
to the allotment of a homestead. The court overruled this 
motion, and the petitioner excepted.” The trial then pro- 
ceeded, and, on the evidence adduced, the court gave Mrs. 
Riordon an election to take either of the two houses and lots 
as her homestead ; but she declined to make an election between 
them, and sued out an appeal to the Circuit Court; and that 
court, on errors assigned, reversed the decree of the Probate 
Court, and remanded the cause to that court for further pro- 
ceedings; holding that the exceptions were filed too late, and 
that they ought to have been stricken out on motion. The 
administrator appeals from this judgment, and here assigns it 
as error. 


Overatt & Besror, for appellant. 
G. L. Smrru, contra. 


SOMERVILLE, J.—Under the provisions of the present 
Code (1876), the Probate Courts of this State have no jurisdic- 
tion to try any controversy touching the right of exemption to 
real estate claimed as a homestead. This want of jurisdiction 
extends to all cases where the question is raised, whether the 
allotment has already been made and reported by commis- 
sioners, after they have made the selection and valuation, or 
whether the controversy arise on application made directly to 
the court under such circumstances as to authorize the appoint- 
ment of commissioners to be dispensed with, as unnecessary to 
the ascertainment of the requisite facts. The language of the 
statute is, “ Zn no case shall the trial of the right of he omestead 
be had before a judge of probate, or justice of the peace.’ 
Code, § 2838. In all litigated cases, therefore, where such a 
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contest is properly raised, the issne formed is required to be 
certified by the probate judge to the Cireuit Court of the 
county, to be tried therein at the next term thereof; after 
which, the judgment of the Cireuit Court shall be certified 
back to the Probate Court for further proceedings.”—Code, 
$$ 2841, 2838: Aelly v. Garrett, 67 Ala. 304; Baker v. Keith, 
at present term. 

The Code prescribes the only manner in which such a contest 
can be originated in the Probate Court. This can be done by 
the personal representative of the decedent, cr any person in 
adverse interest, and must be by the filing of written exceptions 
to the allowance of the cla’m, or to the allotment of the home- 
stead, as the case may be.—Code, $ 2841. The time is also 
prescribed, within which these exceptions shall be tiled and the 
contest thus initiated. When the claim is made through the 
appointment of sworn commissioners, it becomes their duty to 
make the selection and valuation, and report the same to the 
Probate Court within sixty days after their appointment; and 
the exceptions are required to be filed “within thirty days 
after the expiration of said sixty days.”—Code, § 2841; Acts 
IST6-7, § 24, p. 42. This method of contest is made appli- 
cable to all cases, “ when homestead or exemption is claimed by 
the widow, or guardian of the minors” (Code, § 2841); and a 
natural and reasonable construction of the statute is, where no 
report of commissioners is required, the facts being all pre- 
sented by the pleadings, the administrator is allowed thirty ° 
days within which to tile his exceptions to the allowance of the 
claim made in the petition. The clause having reference to the 
“sixty days,” seems to have no field for operation, except in 
those cases where commissioners are appointed, and it becomes 
their duty to make a report. 

The petition of the appellee, claiming and selecting her ex- 
emption in a right of homestead as widow of the decedent, was 
filed in November, 1878, and is fully shown by the record to 
have been brought at once to the attention of the appellant, as 
administrator. No exceptions were filed by the contestant, un- 
til March, 1880, considerably more than a year after the peti- 
tion was filed. We are of opinion, that they were properly or- 
dered to be stricken from the files by the Circuit Court, under 
these circumstances. The Probate Court had no power to au- 
thorize the issue to be made up after the lapse of the period of 
time fixed by statute. It is a question of jurisdiction, and not 
of mere pleading. The filing of the exceptions was a condition 
precedent to the exercise of the jurisdiction, and without it no 
issue could be formed, or contest raised by the appellant; unless, 
periaps, by demurrer, in certain cases not necessary to be con- 
sidered. 
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The ditticulty under consideration is not obviated by the con- 
tinuance of the : appellee’s petition, and proceedings thereunder. 
The order of continuance, though made at the request of both 
parties, did not operate as an extension of the time allowed for 
tiling the exceptions. It was made only four days after the peti- 
tion was filed, and there remained ample time within which the 
issue required by statute could have been formed. The recital 
by the probate judge, in an order made more than a year after- 
wards, to the effect that the continuance was made * without 
prejudice,” does not change its legal effect, in the absence of 
any evidence of an express agreement of counsel touching the 
question.— Collier v. Falk, 66 Ala, 223. 

The action of the Cirenit Court is without error, and its 
judgment is aflirmed. 


Hendricks ¢. Hendricks. 
Bill in kiyjwity for Divorce. OH account or Abandonment. 


1. Proof of residence.—By express statutory provision (Code, § 2691), 
a divorce can not be granted on the ground of volunt: iry abandonment, 
unless it is alleged and proved that the party applying for it, whether 
husband or wife, has been a bona fide resident of this State for three 
years next before the filing of the bill; and the statute being intended 
to guard against frauds on the jurisdiction of the court, while the fact of 
such residence may, like any other fact, be proved by circumstances, the 
court will not act upon proot of circumstances which are not in them- 
selves conclusive, when it is apparent that the fact, if it exists, can be 
established by direct and indisputable evidence. 


Appear from the Chancery Court of Blount. 

Heard before the Hon. Tuomas Copps. 

The bill in this case was filed on the 15th February, 1882, by 
David A. Hendricks, and sought a divorce from his wife, on 
the ground of voluntary abandonment for more than two years 
before the filing of the bill. On final hearing, on ple: ings 
and proof, the chancellor dismissed the bill, on the ground that 
the complainant had failed to prove his residence bona jide in 
the State for the three years next before the filing of the bill; 
and the chancellor's decree is now assigned as error. 


Haiti & Dickson, and L. R. Hanna, for appellant. 


Joun A. Lusk, contra. 
VoL. LXXxIl. 
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BRICKELL, C. J.—We concur in the decree of the chan- 
cellor. The statute, in express terms, prohibits the filing a bill 
for divorce upon the ground of voluntary abandonment, unless 
it is alleged and proved, that, for three years next before the 
filing of the bill, the complainant has been dona pide a resident 
of this State.—Code of 1876, § 2691. The obvious purpose 
of the statute is the prohibition of divorcees by the jurisdiction 
having authority to decree them, to those who, it is possible, 
may have transiently and temporarily transferred their resi- 
dence to this State, or who, after the abandonment has occurred, 
may have transferred their actual domicile from this to another 
State—the prevention of frauds upon the law, by a temporary 
residence raised for the purpose of giving jurisdiction to the 
court. It is true, it is shown by the evidence that the marriage 
occurred in this State, more than thirty years before the bill 
was filed, and that, at different times thereafter, husband and 
wife were residing in the State; and there is an absence of evi- 
dence that there was at any time a change of the domicile of 
either. The dona fide residence which the statute requires 
may, like any other fact, be proved by circumstances; but the 
circumstances should be strong, in themselves conclusive, and 
inconsistent with any other reasonable hypothesis, than the ex- 
istence of the fact. In a suit for divorce, the interests of so- 
ciety, as well as the interests of the parties, are involved: and 
as to a material fact, the court should not proceed upon evi- 
dence which is consistent with the non-existence of the fact; 
especially, when it is, as in the present case, manifest that, if 
the fact really exists, the party complaining has the means, and 
has had the oppertunity, of proving it directly and indisputa- 
bly. The complainant was a witness in his own behalf, and 
knew the locality of his residence during the three years next 
preceding the bill, and every fact showing that it was bona fide. 
There are other witnesses who knew the fact, and yet neither 
he nor they were examined directly in reference to it. The 
court can feel but little security in acting upon inconclusive 
circumstances and presumptions, in the presence of the fact, 
that there was more satisfactory evidence, which would remove 
all just doubt, the party had the ability and opportunity to 
produce. A door for collusive divorces, against which the 
statutes have with caution interposed guards, would be opened, 
of which the wary and unscrupulous would not fail to take ad- 
vantage. 

Let the decree be affirmed. 
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Lanier v. Richardson. 


Application for Mandamus to Probate Judge, in matter of 
Entry of Judgment on Verdict Extablishing Will. 


1. Entry of judgment or decree by Probate Court; when properly made 
and dated.—A decree of the Probate Court, rendered on the final settle- 
ment of an estate, usually embraces the findings of the court on both law 
and fact, and, like a decree in chancery, can not be known until it is of- 
ficially announced by the judge; and it should bear date and take effect 
as of the time of said official announcement. But, when the probate of a 
will is contested, and an issue of devisarit vel non is submitted to a jury, 
who find in favor of the will, the judgment necessarily follows the ver- 
dict, as in an action at law; and the verdict being rendered on Saturday 
morning, while the court is in session, the judgment is properly entered 
and dated as of that day, although the entry was not actually made until 
ten o’clock at night, after the expiration of office hours. 


Apreat from the Cireuit Court of Madison. 

Tried before the Hon. H. C. Speake. 

In this case, as the record shows, a petition was filed with the 
elerk of said court, on the 19th June, 1882, by Laura P. A. 
Lanier and others, containing the following allegations and 
prayer: “ Your petitioners represent, that on the 13th Septem- 
ber, 1881, Mrs. Martha T. Russell filed in the Probate Court of 
said county her petition for the probate of a paper writing, pur- 
porting to be the last will and testament of Missouri W. Me- 
Calley, deceased. As heirs at law of the said Missouri, your 
petitioners were, with others, made parties to said petition ; and 
afterwards, on the 7th October, 1881, tiled in said court their 
written specifications of objection and contest to the probate of 
said will. Thereupon, an issue was joined pursuant to law, and 
said cause was tried by a jury in said court; and said jury re- 
turned a verdict, sustaining said will. The jury brought in 
their verdict on Saturday morning, March 4th, 1882; and the 
court received said verdict on said Saturday morning, discharged 
the jury, and adjourned, without setting a day to enter a judg- 
ment or decree on said verdict. On Saturday night, March 4th, 
1882, between the hours of eight and ten o’clock, the court en- 
tered the judgment or decree on said verdict. The regular 
business or office hours of said court are from nine o’clock a. M., 
to four o’clock p. M., as prescribed by statute. No noticeof the 
entry of said decree was given to contestants, or to their coun- 
sel ; and no notice was given to them of the time when said de- 
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cree would beentered. When said decree was so entered, neither 
said contestants nor their counsel were present. Your petitioners 
allege, that the entry of said judgment or decree, so made as 
aforesaid on Saturday night, March 4th, 1882, was evtra-judi- 
vial, null and void ; and that said entry could not legally have 
been made sooner than Monday, March 6th, 1882. The prem- 
ises considered, your petitioners pray for a peremptory writ of 
mandamus, directed to Hon. Witttam Ricuarpson, probate 
judge of said county, commanding and requiring him, as such 
judge, to annul and cancel the entry so made by him on the 
night of March 4th, 1882, and, in lien thereof, to enter said 
judgment or decree as of Monday, March 6th, 1582.” 

On the hearing of the application, with the evidence adduced 
for and against it (which it is not necessary to state, since this 
court decides the case on the allegations of the petition alone), 
the Cireuit Court refused to award a mandamus as prayed; 
and this judgment is now assigned as error. 


Waker & Suersy, for appellants. 
Capaniss & Warp, contra. 


STONE, J.—When this case was first presented to us, we 
were inclined to believe the judgment should have borne date 
on the Monday succeeding the Saturday morning on which the 
verdict was rendered. The ground of that first impression was 
that the judgment establishing the will was entered on the 
minutes of the court after oftice hours on Saturday, being in 
fact so entered between eight and ten o'clock, Saturday night. 
We had tlten recently decided the case of Penney ». Williams, 
at the last term (69 Ala. 511), which was an attempt to compel, 
by mandamus, a change of the «late of a decree of the Probate 
Court. Speaking of the duty of the probate judge in such case, 
we then said: “It clearly seems to be true, that every such de- 
cree ought to be dated when it is tiled in the office as a paper in 
the cause, and not before or after; and that the dating of such 
decree is a mere ministerial act, as distinguished from the judi- 
cial act of its rendition, and the discretionary power of deter- 
inining its terms, conditions, or contents. These propositions 
we are strongly inclined to favor; but, as they are not neces- 
sarily before us for our consideration, we do not undertake to 
decide them.” The decree, in that case, was rendered on a final 
settlement of an estate; and such decrees usually embrace the 
tindings of the court, both on law and facts. Their principles, 
“ terms, can not be known, until they are proclaimed or recorded 
by the presiding judge. They resemble the decrees of a chan- 
cellor, and remain in the breast of the judge, unknown and sub- 
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ject to change, until their official announcement. There is an 
eminent fitness in holding that such decrees take effect, and 
should date, from the time they are uttered, or made known. 
Till then, they are not decrees, and there is no means of ascer- 
taining what they will be. Parties can not be expected 
to take action in reference to such decrees, until. they are pro- 
nounced ; and till then, time should not be computed. 

As we have intimated above, the present is a case of contested 
will. The will of M. W. MeCalley had been propounded for 
probate, and objections in writing ‘had also been filed, resisting 
its probate and establishment. Thereupon, an issue devisavit 
vel non was made up, and submitted to a jury. Either party 
had the right to claim a jury trial—Code of 1876, § 2317. We 
must presume this right was claimed, as the court, in the absence 
of such claim, would not have awarded it. Such jury trials are 
governed by the same rules as those which obtain in courts a 
law.—JZh. § 2326. When the jury returned their verdict, ir 
favor of the will, the judgment of the court establishing it was 
a matter of course, unless the verdict was set aside, and a new 
trial granted.—/+. § 2329. In this, the analogy between it anda 
suit at law is perfect. When the verdict was rendered in this 
case, sustaining the will, the contestants were as fully informed 
what the judgment would be. as they were when the minute- 
entry was written up. Of course, we intend this remark to ap- 

aly only when there is no ground for arresting the judgment. 

he judgment entered is but the logical conclusion; resulting 
from the premises ascertained by the verdict. In practice, the 
judgment on verdict is rarely, if ever, announced by the court. 
t follows so naturally and necessarily, that it is taken ‘for granted. 
Its first actual utterance is in the reading of the minutes, the 
work of the clerk. The judgment, no matter when written up, 
is considered and treated as* given on the day of verdict is 
rendered. Such is the rule in trials at common law; and we 
think the same rule must be observed in this case. In what we 
have said, we have considered only the averments of the petition. 
It presents no case for relief. 


Aftirmed 
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Alexander v. Pollock & Co. 


Garnishment on Judgment. 


1. What demands may be reached by garnishment.—The principle is 
well settled, that only sueh debts, or money demands, can be reached 
by garnishment, as the defendant himself might recover by action of 
debt, or indebitatus assumpsit, in his own name; and when the defend- 
ant has no such cause of action, the plaintiff in the process can assert no 
better right, unless he can show some fraud or collusion, by which his 
legal rights are prejudiced, 

2. Same.—Where the garnishees answer, that the defendant is in 
their employ as a clerk, at an agreed compensation of $25 per week, pay- 
able in advance, and so paid at the beginning of each week, each party 
reserving the privilege of terminating the contract at any time without 
cause, there is no liability which can be reached by the garnishment ; 
and the fact that this contract was made, on the service of the garnish- 
ment, with the intent, on the part of the debtor, to defeat the garnish- 
ment proceedings, does not render the garnishees liable, when it does 
not appear that they participated in his fraudulent intent, and he refused 
to continue in their employment under the former contract between 
them, by which his wages were payable monthly in advance. 


Apprat from the City Court of Mobile. 

Tried before the Hon. O. J. Semmes. 

The appellant in this case obtained a judgment in said City 
Court, during its April term, 1881, against Lawrence McGet- 
rick, for $683.10; and sued out a garnishment against J. Pol- 
lock & Co., a mercantile partnership, as the debtors of said 
MeGetrick, which was served on them on the 26th May, 1881. 
One of the garnishees appeared, and answered in the name of 
the partnership; alleging that they were not indebted to said 
MeGetrick, either at the service of the garnishment, or at the 
time of filing their answer, and would not be indebted to him 
at any future time, by virtue of any contract existing between 
them; but stating, also, that MceGetrick was in their employ- 
ment, at the time of the service of the garnishment, “by the 
month, he having the right to quit at the end of any month, and 
they having the right to discharge him at the end of any month, 
without cause;” and that on the Ist June, 1881, they made a 
contract with said MeGetrick, by the terms of which they “ were 
to pay him $25 per week for his services, in advance, which 
has been done, each party having the right to terminate the 
contract at any time.” The answer was filed on the 5th July, 
1881, and was not contested; but the garnishees were required, 
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on motion of the plaintiff, to answer orally in open court, and 
they so answered during the July term of the court, 1882. 
The following are the material portions of the oral answer: 
* Pollock & Co. have paid said MeGetrick his wages regularly, 
since the service of said garnishment, according to contract 
made with him on Ist June, 1881. He has never been dis- 
charged, but has been constantly in our employment since the 
service of the garnishment. The original agreement of employ- 
ment, under which he was working when the garnishment was 
served, was dissolved on the 31st May, 1881; and we then 
agreed to pay him $25 per week in advance for his services. 
The contract was put in writing on that day, and we then paid 
him for one week’s services in advance, before the work was 
performed ; and we have paid him his salary, under that con- 
tract, up to the present time, and now owe him nothing. Said 
contract of June Ist was made with the intention of defeating 
this garnishment, as he refused to work unless such a contract 
was entered into.” 

The written contract, which was produced, and signed by 
both parties, was in these words: * Whereas L. McGetrick has 
heretofore been employed by J. Pollock & Co. as a salesman, 
by the month, with the privilege of quitting said business at 
any time at the end of any month; and whereas, on the 31st 
May, 1881, he did notify said J. Pollock & Co. that he would 
not continue any longer as salesman for them, which was as- 
sented to by them; and whereas, on this Ist June, 1881, it is 
agreed by and between said MeGetrick and J. Pollock & Co. 
that they employ said McGetrick, from this day, by the week, 
and are to pay him, in advance, the sum of $25 per week ; 
which sum of money, for one week from this date, has been 
paid. And it is further agreed by and between the said parties, 
that said McGetrick is at liberty to quit said employment at 
the end of any week, and the said Pollock & Co. may discharge 
him at any time they think proper to do so.” 

This being all the evidence, the court diseh: urged the garnish 
ees; to which ruling and judgment the plaintiff duly excepted, 
and he now assigns it as error. 


Anprerson & Bonn, for appellant, contended that the con- 
tract between the garnishees and McGetrick was not, in legal 
effect, a contract for his employment only one week, or from 
week to week, but contemplated a continuous and permanent 
employment, for at least one year; that this was the practical 
construction which the parties themselves had placed on the 
contract; that the admitted * fraudulent intent” in the making 
of the contract showed it was a mere device or subterfuge 
which the law would not sanction ; and that the garnishees, not 
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being discharged until the final judgment in their favor, were 
liable for the moneys paid by them to MeGetrick in the mean- 
time, to the amount due on the plaintiff's judgment. They 
cited Story on Contracts, 3d ed., § 962; 3 T. R. 76; 2 T. Rf. 
453; 3 Car. & P. 609; Railroad Co. v. Whitney, 39 Ala. 468 ; 
Leslie v. Merrill, 58 Ala. 322; Drake on Attachments, $§ 587, 
606; 7 Barn. & Cr. 562; 38 Dow. & Ry. 336; Camp v. Clark, 
14 Susman. 3 387; Bibb v. Smith, 1 Dana, 580; Greene »v. 
Doughty, 6 N. H. 572; Enos v. Tuttle, 3 Conn. 27; Price v. 
Bradford, 4 La. 35. 


Farrn & Croup, contra.—There never was a debt due from 
the garnishees to MeGetrick, for which he could have main- 
tained an action of debt, or éndebitatus assuimpsit, against them ; 
and this is the test of the garnishee’s liability —Roby v. Labu- 
zan, 21 Ala. 60: Powell ». Sammons & Dotes. 31 Ala. 552; 
Nesbitt v. Ware, 30 Ala. 68; Hall v. Magee & Reid, 27 Ala. 
414; Lightfoot v. Rupert, 38 Ala. 666. The answer of the 
garnishees denied any indebtedness, and it was not contested ; 
and this, of itself, entitled them to adischarge. But a creditor, 
even when his claim has been reduced to judgment, has no lien 
or claim on the future wages or earnings of his debtor; and 
there is no statute, nor any principle ot public policy, which 
forbids that the debtor should require payment in advance 
for any labor he may perform, or any personal services he 
may render. The payment of honest debts is a duty, which 
the law recognizes and enforces; but the support and mainten- 
ance of his family by the debtor is a duty of at least equal ob- 
ligation, and is enjoined by the highest principles of evil 
well as natural law. 


SOMERVILLE, J.—It has long been, and is now, the settled 
doctrine in this State, that only such moneyed demands can be 
subjected to garnishment, as the defendant can in his own name 
recover in an action of debt, or inde Aitutus USSULLPSt ° 
Adir v. Crews, 64 Ala. 368; 1 Brick. Dig. p. 175, § 314. 

It is obviously true, that an attaching or garnishing creditor 
can not, throngh the levy of his process, acquire any higher or 
better rights to the debt or assets attached, than the defendant 
had when the garnishment or attachment was served; unless 
he can show some fraud or collusion, by which his just and le- 
gal rights are prejudiced.— Drake on Attach. § 223. 

The application of these principles proves fatal to the appel- 
lant’s right of recovery. The contract between Pollock & Co., 
the garnishees, and the defendant, McGetrick, was, that the 
defendant would serve them as a salesman, in their business, 
upon the following terms and conditions: They were to pay 
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him twenty-five dollars per week ‘n advance, so long as he 
might continue in theiremployment. Each party had the right 
to terminate the contract at any time, the garnishees reserving 
the right to discharge MeGetrick within their discretion, with 
or without cause, and he having the like privilege of abandon- 
ing their employment whenever he saw fit. It is shown that 
he continued in the employment of the garnishees, under this 
arrangement, for more than a year; during which period of 
time they punctually paid him his weekly wages of twenty-tive 
dollars in advance; and they answered that they owed nothing 
at the time of the trial. The court discharged the garnishees, 
on motion; and it is insisted that this was error. 

The test of the correctness of the ruling is simple. Could 
the defendant, under the contract, have recovered anything 
from his employers, Pollock & Co., at any time within the pe- 
riod covered by the garnishment proceedings? Could he have 
ever successfully sued Pollock & Co. in debt, or ‘ndebitatus 
assumpsit ? It is manifest that he could not. The contract 
was for no definite time. Either party had the right to annul 
or abandon it at any time. The contract price of each week’s 
labor was paid in advance. Suppose the defendant had gone, 
at the beginning of business hours o:; any Monday morning, and 
tendered his services, at the same time demanding his week’s 

rages in advance; the garnishees might have refused to pay, 
and it would constitute no breach of the contract ; because it 
could, at most, be construed only as a refusal to employ, and 
this right they possessed. The power of discharge at any time 
would necessarily involve the power to refuse doing anything 
whieh would operate as a continuance of the employee in ser- 
vice. No action could possibly lie on such an alleged breach. 
So, it is equally clear, that no action would lie by the defend- 
ant, McGetrick, for the services of any given week, after he 
had been paid for such services in advance. The plea of pay- 
ment would be a full defense. 

We can not see that the garnishees should be held liable, be- 

sause the defendant was induced, of his own volition, to aban- 
don the first contract of employment at the end of the month 
of May, and entered into a new one with intention to defeat the 
garnishment proceedings. What would have been the effect, 
if the garnishees had aided, or participated in the design, by 
voluntary collusion, we need not decide ; for it appears that the 
defendant refused to continue the duties of his employment, 
unless the new arrangement was made. He had a right to dis- 
solve the original contract, at the end of any month, by its ex- 
press terms; and this he did, without the advice, encourage- 
ment, or collusion of his employers, so far as the — dis- 
closes. Teeter v. Wi illiams, 3 B. Mon. (Ky.) 562, was a case 
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strikingly similar to this in principle. The court held the new 

arrangement valid, although appearing to have been made for 

the purpose of protecting the defendant’s subsequent earnings 

from being subjected by the attachment. 

It is true that the statute only exempts the sum of twenty- 
tive dollars per month of the wages, salary, or compensation of 
laborers, or employees for personal service, and all sums above 
this are liable to garnishment.—Code of 1876, $2823. But the 
sum garnished must appear to have been actually due at the 
time of making the answer, or else that it will become due in 
the future by a valid contract then existing.—Code, § 3260; 
Jones v. Crews, 64 Ala. 368. Tf the proceeds of a debtor's la- 
bor are invested in property, not exempt, it wouid, of course, 
be liable to exeention.— Putterson +. Cuimphell, 9 Ala. 933. 
So, it is plain, that he can not make an assignment of his future 
earnings, accruing under an existing contract, for the purpose 
of preventing them from being subjected by garnishment, or 
trustee process.— Gragg v. Martin, 12 Allen(Mass.), 498. But, 
at the same time, creditors have no power to compel a debtor 
to complete his contract for personal labor or services; and it 
has been held, that if he labor without compensation, or give 
his labor away to another, his creditors can not charge the donee 
who receives the benetit.—//oot v. Sorrel, 11 Ala. 386; Lodges 
v. Cobb, 8 Rich. (S. C.) 50. The law has great regard for the 
high moral duty resting upon the debtor, to provide a mainten- 
ance and support for both himself and family, at least to the 
extent of necessary wants; and it may often be the case, that 
his only resource available for this purpose must be the wages 
of his labor. Hence, conclusions of fraud will not be too rea- 
dily drawn, in construing contracts made to effectuate this pur- 
pose.—Bump on Fraud. Cony. (2d Ed.) pp. 244-45; Leslie v. 
Soyner, 2 Head (Tenn.), 14; Tlall v. Magee, 27 Ala. 414. 

The contract in question being free from legal objection as 
rightfully made, its terms and conditions can not be interfered 
with, interrupted, or changed in any manner, through opera- 
tion of the garnishment proceedings. This is not the scope or 
function of such process. In the absence of fraud, it can act 
only on the legal rights of the defendant, as they exist under, 
and are fixed by his contract with the garnishees.—Drake on 
Attach. § 594; Swisher v. Fitch, 1 Sm. & Marsh. 541; White 
v. Richardson, 12 New Hamp. 93; //all v. Magee, 27 Ala. 414. 

The judgment of the City Court must be aftirmed. 
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Planters’ and Merchants’ Insurance 
Co. v. Tunstall. 


Action for Money Tlad and Ree ived, und ry Common and 
Special Counts. 


5. Assignime nt of prom issory note hy separate writing.—As between the 
assignor and assignee, a valid assignment of a promissory note may be 
made by a separate instrument of writing, without indorsement or de- 
livery of the note, and without notice to the maker; and an antecedent 
debt, or existing liability, is a sutlicient consideration to support such 
assignment. 

2. Same; when note is held by adverse claimant.—Such an assignment, 
transferring the entire interest in the note, is not contrary: to public pol- 
icy, nor void for maintenance or champerty, because the note is at the 
time in the hands of a third person, claiming adversely to the assignor, 
or as collateral security for a debt due from him; but, until notice of the 
assignment is given to the maker and holder, all dealings between them 
and the assignor in reference to the note, if made in good faith, and for 
valuable consideration, will be protected. 

3. When action lies for money had and received. —An action for money 
had and received is an equitable remedy, and lies whenever the defend- 
ant has received money which in good conscience he ought not to retain, 
and which, er «que et bono, belongs to the plaintiff. 

4. Embezzlement and larceny; at common law,and by statute. —At com- 
mon faw, embezzlement was a mere breach of trust, and not an indicta- 
ble offense, unless the act amounted to larceny ; and the statutes in refer- 
ence to embezzlement by clerks, agents, &ce. (Code, §§ 4877, °83, °S4), 
embrace some acts which were larceny at common law, as well as acts 
which were mere breaches of trust. 

5. Disqualification of witness by conviction of infamous offense.—A 
conviction of the common-law offense of larceny renders a person incom- 
petent as a witness; but a conviction of the statutory offense of embez- 
zlement does not have that effect, unless the particular act would have 
been larceny at common law. 

6. Same; presumption in favor of judgment.—When objection is made 
to the competency of a witness, on account of a conviction of embezzle- 
ment, and the objection is sustained by the court below, this court will 
indulge the presumption, unless the record repels it, that the act would 
have been larceny at common law. 

7. Depositions of convicts in penitentiary.—The statutory provisions 
regulating the taking of the depositions of convicts in the penitentiary 
(Code, §§ 4613-14), has no reference to their competency, but leaves that 
to be determined by the general law. 

8. Objection to competency of witness; when made, or waived.—Cross- 
examining, without objection, a witness whose deposition is taken, is a 
waiver of objection to his competency; but, when there is no cross- 
examination, or filing of cross-interrogatories, the objection may be made 
at any time before the trial is begun. 


Aprrat from the City Court of Mobile. 
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Tried before the Hon. O. J. Sewers. 

This action was brought by Wiley C. Tunstall, against the 
appellant, a domestic corporation; and was commenced on the 
Isth May, 1878. The complaint contained the common count 
for money had and received, and two special counts, each aver- 
ring the cireumstances under which the money sued for was 
collected and received by the defendant. There were demur- 
rers to the special counts, assigning specially several causes of 
demurrer; which were overruled by the court, and which it is 
not necessary to state, since the same questions were raised by 
the charges asked and refused, after stated; and the demurrers 
being overruled, the general issue was pleaded to all of the 
counts. 

Before entering on the trial, the plaintiff moved to suppress 
the deposition of C. A. Lathrop, a convict in the penitentiary, 
which had been taken on interrogatories tiled by the defend- 
ant. The ground of the motion was, “that said Lathrop, be- 
fore the taking of his said deposition, had been tried and con- 
victed, in said City Court, of and for the crime of embezzle- 
ment, and sentenced to imprisonment in the penitentiary, and 
was confined in the penitentiary under his said sentence when 
his deposition was taken, and was therefore incompetent as a 
Witness.” “It was admitted.” the bill of exceptions recites, 
“that said Lathrop was so convicted, sentenced, and confined ; 
but they insisted that this did not render him incompetent as a 
witness, and that the objection was raised too late, as the plain- 
tiff had due notice, when the interrogatories were filed and 
served, that said Lathrop was then a convict in the peniten- 
tiary.” The court sustained the motion, and suppressed the 
deposition; to which an exception was duly reserved by the 
defendant. 

The money sued for, amounting to somewhat less than one 
thousand dollars, was the proceeds of a promissory note exe- 
cuted by one 8. T. Prince, or the money realized by the de- 
fendant from the sale of certain bonds which Prince had trans- 
ferred and delivered in compromise and settlement of his note. 
The plaintiff claimed the note under a written transfer by one 
D. T. Webster, made in the name of D. T. Webster & Co., 
which was dated Mobile, January 17, 1877, and in these words : 
“T transfer to W. C. Tunstall a promissory note on 8S. T. Prince 
for about three thousand dollars, payable to D. T. Webster & 
Co., or Webster & Wilson ; which note is in the hands of the 
Planters’ and Merchants’ Insurance Company, and which they 
will please deliver to said Tunstall on demand. The above 
transfer is made as collateral security for an indebtedness due 
to the said W. C. Tunstall.” The note of Prince was payable 
to Webster & Wilson, who were commission-merechants in Mo- 
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bile in 1873. or to their suecessor, D. T. Webster, who con- 
tinued their business under the name of D. T. Webster & Co.; 
and it was acquired by the defendant under the following cir- 
cumstances: Tunstall, the plaintiff, was a planter, residing in 
the country, and having dealings with said firms in Mobile, 
who made advances to him from time to time, and sold his 
crops; and he was indebted to them, at the time of the change 
of the firm, in a large amount, for which they held his two 
promissory notes of $4,000 each; one of which notes was 
transferred by Webster to the defendant insurance company, as 
collateral security for money loaned to him by the company. 
On a settlement or statement of accounts between plaintiff and 
Webster, in the summer of 1874, plaintiff being found in- 
debted in the amount of about 87,000, and desiring additional 
advances to the amount of $1,000 or $1,500, executed several 
new notes, aggregating the whole amount, and delivered them 
to Webster, on the latter’s promise to forward the old notes on 
his return to Mobile; but, instead of doing this, he used the 
new notes also, as he had used the old notes for which they 
were to be substituted, by transferring them as collateral 
security to several of his creditors. Plaintiff demanding the 
return of his old notes, Webster went to the president of the 
defendant insurance company, and offered to substitute the 
note on Prince for the $4,000 note of plaintiff which the coin- 
pany then held; but the president, declaring that he had no 
authority to make the substitution, offered to submit the pro- 
yosal to the proper committee, and Webster left the note of 
Prince with him for that purpose. The proposal was sub- 
mitted to the committee, and was rejected by them; but the 
note of Prince was not returned to Webster, being left with 
the officers of the company, or retained by them; and they 
afterwards claimed to hold it as collateral security for Web- 
ster’s indebtedness. Plaintiff was afterwards sued on his note 
for $4,000 held by the defendant, and settled the debt by com- 
promise; and Webster, while that suit was pending, transferred 
to him the said note of Prince, as shown by the written transfer, 
telling him that the defendant had no right to hold it. <A 
written demand for the note was made by plaintiff on de- 
fendant, on the 3d November, 1877; to which the defendant 
replied, that the note had been settled and surrendered, with 
the consent and approval of Webster, on the 27th March, 1877. 

On these facts, the defendant requested the following charges, 
which were in writing: 

“1. If the jury tind from the evidence that, before and at 
the time when the note of Prince to Webster & Wilson was 
delivered by Webster to the defendant, said note was past due ; 
and that said Webster was then indebted to the defendant in 
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an amount exceeding the amount of said note; and that Web- 
ster afterwards demanded said note of the defendant, and the 
defendant refused to deliver it to him, elaiming a right to hold 
it adversely to said Webster, as collateral security for the pay- 
ment of Websters said indebtedness; and that afterwards, 
While said note was in the possession of, and held by defendant, 
said Webster assigned said note to plaintiff by the separate 
written instrument read in evidence, without the knowledge or 
consent of the defendant, then the plaintiff had no right to 
recover of the defendant, in this action, money afterwards col- 
lected by the defendant on said note. 

“2. It the jury find from the evidence that, at the time of 
the said assignment of Prince’s note by said Webster to 
plaintiff, said note was past-due, and was not then in the posses- 
sion of said Webster, but was in the possession of the de- 
fendant..claiming a right to hold it as collateral security for 
the paviment of « large indebtedness then and now due from 
sald Webster: and that said assignment to the plaintiff was 
not made for any valuable consideration then vive n therefor, 
but only as indemnity for any loss to which pli aintif? might be 
subjected by reason of notes which he had viven to said Ww eb- 
ster, or to Webster & Wilson: and if the jury further tind 
that the defendant afterwards, before it had any notice or 
knowledge of said assignment to plaintiff, did, with the know!- 
edge and consent of said Webster, compromise and settle said 
nete of Prince, by receiving in satisfaction thereof certain 
bonds, which were afterwards sold. and the proceeds of sale 
applied. pro fdnfocto the payment of Webster's indebtedness 
“2 the defendant: and if they further tind that it is not shown 
by the evide ‘nee that the defendant. before or at the time of 
such settlement, compromise and ap plic ation of proceeds, had 
any notice or knowledge of said assignment to plaintiff, then 
plaintif? lias no right to recover of the defendant, in. this. ae- 
tion, the amount of said note, or the proceeds of said COMLpro- 
mise and settlement, and the jury should tind for the defendant. 

“3. Tf the jury find trom the evidenee that the assignment 
of Prince's said note Was taade Iv said Webster to plaintiff by 
the written assignment given in evidence, and was made after 
the maturity of said note, and for the purpose expressed in 
said assignment; said assignment gave to the plaintiff a right 
of action on said note against said Prince, but no right of 
tion thereon against the defendant: and if they further tind 
from the evidence that, at the time of said assignment, plaintiff 
knew that said note was in the defendant's possession, and 
further tind that the defendant, with the knowledge and con- 
sent of said Webster, afterwards compromised said note with 
said Prince, and applied the proceeds of said compromise and 
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settlement to the payment, pro tento, of an indebtedness of 
said Webster to the defendant ; and that such compromise, set- 
tlement and application of proceeds was made by the de- 
fendant before it had any notice or knowledge of said assign- 
ment to the plaintiff, the burden of proving such prior notice 
or knowledge is on the plaintiff, and without such proof the 
plaintiff is not entitled to reeover of the defendant, in this 
action, the proceeds of said compromise and settlement. 

“4. If the jury tind from the evidence that the said assign- 
ment of the note by Webster to plaintiff was made after the 
maturity of ther note, and that plaintitt then knew that said 
note was at that time in the detendant’s possession: and they 
further find that afterwards, before the defendant had notice of 
such assignment, said defendant did, with the knowledge and 
consent of said Webster, compromise and settle said note with 
said Prince, and apply the proceeds of such settlement to the 
part payment of said Webster's indebtedness to the defendant, 
such action and consent of said Webster did authorize the de- 
fendant to make such compromise, settlement, and application 
of proceeds, whether the defendant had, or had not. previously, 
wrongfully acquired or withheld said note from Webster, and 
the plaintiff is not entitled, in this action, to recover of the de- 
fendant the proceeds of sueh compromise.” 

The court refused each of these charges, and the defendant 
excepted to their refusal; and their refusal is now assigned 
error, together with the overruling of the denmurrers to the 
complaint, and the several rulings on the evidence to which 
exceptions were reserved. 


Wa. G. Jones, and Overatt & Besror, for appellant.—(1.) 
The defendant came lawfully into the possession of the Prince 
note, long before any attempted assignment of said note to 
Tunstall, and had no notice of any such assignment until long 
after the note had been compromised and settled, with the con- 
sent of Webster, and the money had been applied in partial 
satisfaction of Webster's debt to the defendant. An assign- 
ment of a chose in action is not complete, until notice to the 
debtor; and when made assignable by statute, the assignment 
may be good without notice, “put only when accompanied by 
actual deliv ery.—/Lobson v. Stevenson, 1 C ooper, 205 ; Gayoso 
Savings Institute v. Fellows, 6 Coldw. Tenn. 467-73; Palmer 

Merrill, 6 Cush. Mass. 282-86; Blackman v. Lehman, 
Durr & Co., 63 Ala.550, (2.) Plaintiff's own negligence en- 
abled Webster to perpetrate this fraud, by which either he or 
defendant must lose; and as between them, the loss must fall 
on plaintiff.— Young & Son v. Lehman, Durr & Co., 63 Ala. 
519. (3.) The deposition of Lathrop ought not to have been 
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suppressed. At common law, embezzlement was not a criminal 
offense; and the common-law rule, as to the competency of wit- 
nesses convicted of infamous offenses, is unchanged by statute 
in this partienlar.— /larrison v. The State, 55 Ala. 239 Taylor 
v. The Stater 62 Ala. 164. The manner of taking the deposi- 
tions of convicts in the penitentiary is prescribed by the statute 
(Code, $$ 4613--14), which was strictly followed ; and depositions 
thus taken are made competent evidence. (4.) If the witness 
was incompetent, the objection to the deposition came too late. 
(rays erecutors . Brown, 22 Ala. 262: 1 Greenl. Ev. N 421. 


G. L. Suera, contra.—(1.) A promissory note, not payable 
at a bank or banking house, is not commercial paper, and may 
he assigned like any other evidence of debt. or like a chattel. 
Lampkin e. Pili ps, Porter, JS 3 TTall cl Naunders ”, P. 
VW. Bank. 6 Ala. 7612 Gookin v. Piehardson, 11 Ala. 889. 
If pavable at a bank, it loses its commercial qualities when past 
due, and may then be assigned like any other chose, or like a 
chattel: and it is no objection to its assignment, that it is at the 
time held by a wrongdoer, or by virtue of a tort.—//inton +. 
Nelson, 13 Ala. 2M): Brown «. Lipscoih, % Porter, 472. (2.) 
The action is not founded on the note, but to recover its pro- 
ceeds as money had and received, The action is an equitable 
one, and ties whenever the defendant has money which, in equity 
and good conscience, belongs te the plaintiff.—1 Brick. Digest. 
140, § 72:0 Porter. OS: 6 Ala. 716: 11 Ala. 880. The defend- 
ant was without right to the note, aequiring and holding it 
merely as a wrongdoer: and was neither entitled to notice of 
the assignment, nor injured by the want of it.-—Fast +. Puce, 
57 Ala. 521: Folmar v«. Branth Ys 57 Ala. 588. (3.) Lathrop 
was disqualitied as a witness by his conviction of embezzlement. 
Taylor v. The State, 62 Ala. 164. The objection to the depo- 
sition was made at the earliest opportunity, and did not come 
too late. No notice was given of the tiling of the interrogatories, 
and there was no cross-examination. 


BRICKELL, C. J.—The demurrers to the complaint, and 
the instructions requested and refused, embrace the same ques- 
tions: 1. Whether the assignment of a promissory note by a 
separate instrument in writing, though tounded on a valuable 
consideration, is complete, passing to the assignee the equitable 
title to the note, before its delivery, or without notice to the 
maker‘ 2. If, at the time of the assignment, the note is held 
and claimed adversely to the assignor, is not the assignment void 
as savoring of champerty or maintenance ‘ 

The general principles governing the assignment of choses in 
action, and the rights passing to the assignee, seem to be well 











148 SUPREME COURT Dec. Term, 
‘Planters’ and Merchants’ Insurance Co. v. Tunstall.) 


and definitely settled. The doctrine of the common law was, 
originally, that to a stranger they were incapable of transfer, for 
the same reason that things lying in entry or re-entry could not 
be granted. The doctrine never prevailed in courts of equity ; 
and in courts of law it was gradually moditied, until such as- 
siguments were recognized, and, though in the name of the as- 
signor the assignee may have been compelled to pursue legal 
remedies, the court protected him against any unconscientious 
conduct of the assignor,—against his acts or admissions subse- 
quent to the assignment. [t was said by a learned judge, “ that 
if an assignee of a chose in action have an equity, that equity 
shall be no exile te the courts of common law.”-—Edwards on 
Notes & Bills. 53: Lawhin e. Phillips, 9 Porter. YS: Chisholin 
v. Newton, 1 Ala. 871: Brown v. Foster, 4 Th. 8822 Vickers v. 
Mooney, 6 16.99. The assignment did not pass the legal title 
to the note. That was incapable of transfer, otherwise than by 
an indorsement, and delivery of the note. Before the present 
statute, if the assignee liad been compelled to sue the maker, 
or any other party to the note, and the assignment passes an 
equity, the suit must have been prosecuted in the name of the 
assignor, in whom the legal title resided. Under the statute, 
the suit must have been prosecuted in the name of the assignee, 
having the equitable or beneficial interest.-—-Code of IS7T6, § 2890. 

Though the assignment was net operative to pass the legal 
title to the note, if founded ona valuable consideration, it would 
ereate a right and equity which a court of equity would compel 
the assignor, and all claiming under him with notice, to earry 
into effect, upon the same principles. and for the same reasons, 
on which the execution or performance of other contracts would 
be compelled. The form of the assignment is not important. 
* Any words, in fact. are sufficient, which show an intention of 
transferring or appropriating the ¢/oxe in action to or for the use 
of the assignee” Any thing which shows, on the one side, the 
intention to assign, and from which the assent of the other to 
receive may be interred, if there is a valuable consideration, in 
the contemplation of a court of equity will operate as an assign- 
ment.—3 Lead. Cases Eq. 357; 2 Story’s Eq. § 1047. * Every 
such assignment ~ says Judge Srory, “is considered, in a court 
of equity, as in its nature amounting to a declaration of trust, 
and to an agreement to permit the assignee to make use of the 
name of the assignor, in order to recover the debt. or to reduce 
the property to possession.”——-2 Storv’s Eq. $ LOL, 

The sufticieney of the consideration for the assignument—the 
security of an antecedent debt, or indemnity for an existing lia- 
bility for whieh the assignor was primarily liable—is not ques- 
tioned. If the consideration for an assignment be valuable, it 
is not necessary that it should be contemporaneous, or exeeutory. 
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An antecedent debt. or a pre-existing obligation or duty, as 
between the assignor and assignee, is sutticient: “for an exist- 
ing obligation is a sufficient cause for every transaction, tending 
directly or indirectly to its fulfillment.”-—3 Lead. Cases Eq. 36s. 
In its terms, the assignment is unequivocal, denoting plainly the 
intention to pass to the assignee dominion and control over the 
note. 

The assignment being in its terms unequivecal, transferring 
by appropriate words the note and all control over it. and hav- 
ing a valuable consideration to support it, creating a trust a 
court of equity would enforce, was irrevocable by any rightful 
act of the assignor. As between the assignor and the assignee, 
no other or further act was necessary to its completion, or to its 
validity. Wood x. Partridge M1 Mass. 488 2 Waser vo. Nehenck, 
3 Hill (N. Y.) 22s. 

In order that third persons—-the maker, or any other party to 
the note, or the holder, whether he be the bailee or the agent 
of the assignor: or, as in this case is claimed, having possession 
and claiming adversely to the assignor—-may be bound or af- 
fected by the assignment, notice of it ought to have been given 
them; and not being informed of facts whieh ought to have 
put them on inquiry, all dealings they had with the assignor, in 
good faith, and upon a valuable consideration, would be pro- 
tected. If the assignee desired to protect himself against such 
dealings.—if a conversion of the assignment into a complete 
title “a rem, and not merely a right perfect as against the as- 
signor, had been invoked by the assignee—notice thereof was 
necessary. But. if he was willing to trust the good faith of the 
assignor—-if he was satistied that he would not take advantage 
of the want of notice to enter into dealings and transactions with 
any party to the note, or with the holder—notice was not nec- 
essary. Without notice, without a delivery of the note, as 
against the assignor, the assignment was complete.—earle v. 
HTall, 3 Russell, 1, cited in 3 Lead. Cases Eq. 820-21: Wood 
“ Partridge, supra, There is some diversity ot opinion, 
whether subsequent purchasers or assignees, not having notice, 
would be protected against the prior equity of the assignee. 
This case does not involve the rights of any subsequent assignee 
or purchaser, orof any dealings with the assignor subsequent to 
the assignment. 

The assignment does not contravene public policy, becanse at 
the time it was made the appellant had possession of the note, 
claiming to hold it as collateral security for debts due from the 
assignor, The assignment was of the entire interest in the note, 
and there was in it no element of champerty or maintenance. 
It is the settled doctrine of a court of equity, that assignments 
of the whole interest in a contract or other security, when not 
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savoring of maintenance or champerty, even though at the time 
of the assignment they are the subjects of pending suits, will be 
supported. —2 Story’s Eq. $§ 1051-55. Whether the appellant 
had any just claim to the note as collateral security for debts of 
the assignor, is a question which we presume was properly sub- 
mitted to the jury. [lowever this may be. the case is now pre- 
sented as if it were a false clamor. The money received by the 
appellant in satisfaction of the note, was the money of the ap- 
pellee, in whom the equitable title to the note resided. An ac- 
tion for money had and received is an equitable remedy, and 
may be supported, when the defendant has received money 
which, in good conscience, he ought not to retain, and which, 
ex wquo et bono, belongs to the plaintiff.—-1 Brick. Dig. $$ 140.572. 

The only remaining question, of any importance, is tle com- 
petency of Lathrop as a witness; and we have had much dif- 
ficulty in reaching a satisfactory solution of it. Embezzlement, 
at the common law, unless it amounted to larceny, was a mere 
breach of trust, and not indictable. As it is defined, described 
and punished under our statutes, it embraces acts which at com- 
mon law were mere breaches of trust, and other aets which 
were larceny. These are all visited with the same punishment as 
larceny ; the grade of the offense, and the severity of punish- 
ment, depending upon the value of the goods embezzled.— Code, 
$$ 4877-79 “Sl, °83, “84. The section of the Code, under 
which itis probable Lathrop was convicted. is section 4377, de- 
elaring that “any officer, agent or clerk of any incorporated 
company, or clerk, agent, servant or apprentice of any private 
“rie or persons, who embezzles, or fraudulently converts to 
lis OWN Use, OF peers secretes with intent to convert to 
his own use, any money or property which has come into his 
possession by virtue of his employment, must be punished, on 
eonviction, as if he had stolen it.” It is obvious, under this 
statute, a conviction could be had, though the money or prop- 
erty was in the constructive possession of the company, or of 
the employer, the clerk, servant, or agent, &c., having the bare 
charge and oversight. And it is certain that, if he had only a 
bare charge and oversight, the company or employer having the 
constructive possession, and fraudulently converted the goods 
to his own use, he was guilty of larceny at common law, and 
upon conviction he would have been rendered infamous, and 
disqualitied as a witness in any case, civil or criminal.— Zaylor 
v. State, 62 Ala. 164; Sylvester v. State, at present term. 

We are not informed by the bill of exceptions whether the 
conviction of Lathrop was for acts which at the common law 
were mere breaches of trusts, or for acts which would have 
constituted larceny. It may be, that if a statute declares crimi- 
nal acts which at common law were civil wrongs only, a con- 
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viction of them, though punished as felonies, would not render 
the person convicted infamous, and disqualify him as a witness. 
Harrison v. State, 55 Ala. 239. Buta conviction of acts which 
were at common law of the nature of the erémen falsi, and 
punished, though under a statute which merely changes their 
denomination, must be followed by the same incidents which 
would have followed at common law, unless these are qualitied 
by the statute.— Dish. Stat. Crimes, $ 189. We can not indulge 
the presumption, to place the City Court in error, that the con- 
viction of Lathrop was of acts which at the common law were 
breaches of trust and not larceny. That presumption must be 
indulged, before we could pronounce that he was a competent 
witness, 

The statutes which authorize the taking of the depositions of 
persons contined in the penitentiary, has no reference to, and 
was not intended to enlarge their competency as witnesses. 
The only purpose it was intended to accomplish, was to provide 
a mode by which the evidence of such persons, when competent 
Witnesses, could be obtained speedily. It would be a little sin- 
gular, if a person convicted of an infamous offense was rendered 
competent, while under the conviction he was suffering punish- 
ment, and incompetent so soon as he had endured the punish- 
ment to ifs utmost. 

A party cross-examining without objection a witness whose 
deposition is taken, is deemed to waive all objections to the 
comlpeleney of the witness. But if he does not cross-examine, 
it is sufficient if the objection is made before entering on the 
trial. 

Affirmed. 


Lipscomb «+. McClellan. 


Bill in haguity hy Creditor to set aside Conveyance or Lands 
frauduk nt and Voluntary. 


lL. Contents of trauseript.—The court criticises the manner in which 
the transcript in this case is made out, condemning the repetition of the 
record of a chancery suit twice copied, and declaring ** there never Was any 
oceasion for making the opinion of this court in that case a part of the 
record,’ “ 

> Levy of attechue wt oon land: di ath of defendant /, fore judgi nt. 
When an attachment is levied on lands, the death of the defendant before 
judgment dissolves the attachment, and destroys the lien; and though 
the action is revived against the administrator, and judgment recovered 
against him, the lands can not be sold under execution issued on it. 
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 & Amie peel nee nt ot hill: totkes « fleet whe Pee An amendment whieh intro- 
duces no new subject, but only makes more specific the charges of the 
original bill, takes effect as of the day on which the original bill was tiled. 

4. Validity af eonreyanee assailed jor frauds hayden of proop as to 
consideration.—When a creditor attacks a conveyance on the ground of 
fraud, but does not deny or impeach the consideration as recited, he 
must aver and prove that the grantee had notice of the alleged fraudulent 
intent of the grantor, or participated init; but. if he denies the consider- 
ation as recited, and alleges that the conveyance was in fact voluntary, 
the ovus ison the grantee, as against antecedent creditors, to prove a 
valuable consideration sutlicient to uphold it: and when the parties are 
near relatives, and the conveyance was executed while a suit Was pend- 
ing to subject the lands to the ee te ot the complainant's debt, the 
grantee must make it plainly appear, to the satisfaction of the court, that 
it was a real contract of sale, upon areal and sufficient consideration. 

5. Adverse prsse xRione “ow hat mE, and how proved, ey ‘ ‘oustitute n rivht 
by adverse holding, wnet the statute of limitations, there must be an 
actual possession, open and notorious : prooi of a recorded deed, executed 
more than two vears before the commencement of the suit, is not. sutti- 
cient, Without proof of possession taken and held under it. 


Arreat from the Chancery Court of Madison. 

Heard before the Hon. N.S. Granan. 

The original og" in this ease was filed on the 12th January, 
1878, by Thomas J. MeClellan, as a judgment ereditor of Mrs. 

Sarah Leo ‘omb, deceased, or her estate, against John T. Lips- 
comb as her administrator, and also individually, and against 
the children and heirs-at-law of Mrs. Caroline W. Lipscomb, 
deceased, who was the wife of said John T. and the daughter- 
in-law of the said Sarah; and sought to set aside, on the ground 
of fraud, and as a clond on the complain: int’s title, a convey- 
ance of lands executed by Mrs. Sarah to Mrs. Caroline W. 
Lipscomb, and to subject the lands to sale for the satisfaction 
of the complainant’s judgment. The said conveyance, a copy 
of which was made an exhibit to the bill, was dated November 
23d, 1867, and was filed for reeord on 28th Mareh, 1868; re- 
cited the payment of 82.000 as its consideration, and conveyed 
the lands to “the said Caroline W. Lipseomb and her heirs,” 
who were also thus described as parties of the second part. The 
complainant's debt was evidenced by two bonds, or promissory 
notes under seal, each dated March 2d, 1860, and payable 
twelve months or Ba date: each — signed by Sarah Lips- 
comb, John T. Lipseomb, and T. G. Lipscomb, ‘as joint mak- 
ers, or obligors. On October 2d, 1867, the compl: ‘inant com- 
menced a suit on these bonds, by attachment, against Mrs. Sa- 
rah Lipscomb alone: and the attachment was levied on the said 
lands afterwards conveved to Mrs. Caroline Lipscomb. Mrs. 
Lipscomb died pending the suit, and it was thereupon revived 
against her administrator, but not against her heirs: and the 
complainant recovered a judgment against the administrator, 
on May 20th, 1ST2, for $2,476.90, besides costs. An execution 
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was issued on this judgment, and was levied on the same lands 
on which the attachment had been levied; and at the sheriff's 
sale under this levy, on March 3d, 1873, the plaintiff became 
the purchaser of the lands, at the price of 82.000, and reeeived 
a deed from the sheriff. The plaintiff then brought an action 
at law to recover the possession of the lands, but was defeated ; 
this court holding, on appeal. that the lien of the attachment 
was destroyed by the death of the defendant before judgment, 
and that the plaintiff acquired no title by his purchase at the 
sheriff's sale.—VeClllan vr. Lipscomb, 6 Ma, 255, 

The bill alleged the creation and existence of the complain- 
ant’s debt, the issue and levy of the attachment, with all the 
proceedings had in that suit, and the execution of the conveyance 
to Mrs. Caroline Lipscomb: and it also contained the following 
allegations: (er. 6.) * Your orator further represents, that the 
levy of said attachment upon said lands, at his suit, created a 
lien in his faver upon the same for the satisfaction of his said 
debt, which afterwards passed into judgment: and that said lien 
is now subsisting and valid, and is superior to all subsequent 
conveyances or incumbrances whatever.” (ar. 7.) * That the 
said deed, exeented by Sarah Lipscomb to Caroline Lipscomb, 
after the levy of said attachment, was and is fraudulent and 
void, and said pretended conveyance was made for the purpose 
of hindering and delaying the creditors of said Sarah generally, 
and your orator specially, from and in the collection of their 
just debts against the said Sarah; that said deed was made af- 
ter the levy of said attachment, and, should the lien of said at- 
tachment be declared and enforced, constitutes a cloud upon 
your orator’s title to said land.” (/’av.8.) “ That the estate of 
the said Sarah Lipscomb is insolvent, and said land is the only 
property out of which your orator stands any chance to make 
his said debt; that said land is, and has been all the while, in 
the possession of said defendants, whe are and have been using 
and enjoying the rents and profits thereof: and that the value 
of said land, which is certainly not more than $2,050 at the 
highest calculation, is greatly disproportioned to the amount of 
your orator’s debt, which now amounts to nearly $3500," 
The prayer of the bill was, “that the said deed made by Sarah 
to Caroline Lipscomb be declared fraudulent, null and void; 
that vour orator’s lien upon said land be declared and enforced ; 
that said land be decreed to be sold for the payment and satis- 
faction of vour orator’s judgment; and for such other and fur- 
ther relief as the equity of his case demands.” 

A joint answer to the bill was tiled by John T. Lipscomb, 
individually and as administrator, and Richard Lipseomb, who 
were the only adult defendants; admitting the execution of the 
conveyance by Sarah to Caroline Lipseomb, but denying that 
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it was fraudulent in fact or in law, and alleging that it was 
founded on a valuable consideration as recited, being a debt 
due from Mrs. Sarah to Mrs. Caroline Lipscomb for the hire of 
slaves, the amount due being ascertained on a settlement had 
between Mrs. Sarah and John T. Lipscomb, acting as trustee 
for his wife. They alleged that the complainant’s purchase of 
the lands at the sheriff's sale had never been set aside, and 
pleaded the conclusiveness of a judgment at law refusing to set 
it aside on his motion. They alleged that Mrs Caroline Lips- 
comb, “immediately after the execution and delivery of said 
deed, entered upon said land, and took exclusive possession 
thereof, and received the rents and profits thereof, during her 
life; and after her death these defendants took exclusive posses- 
sion thereof, and have received the rents and profits thereof ;” 
and pleaded their adverse possession for more than ten years, as a 
bar under the statute of limitations. They also demurred to 
the Sill, for want of equity, and because the complainant’s rem- 
edy, if any he had, was at law. A formal answer was filed for 
the infant defendants, by their guardian ad item. 

An amendment of the bill was tiled on the Ist February, 
IS79, by adding a paragraph, numbered 74, as follows: “Com- 
plainant alleges that said deed of Sarah Lipscomb to Caroline 
Lipscomb was without consideration. Said deed recites a con- 
sideration of 82,000, Complainant {avers} that the vendee in 
said deed did not pay the said vendor said two thousand {dol- 
lars], or any other sum, but that said deed was wholly volun- 
tary; and complainant further alleges, that said Caroline Lips- 
comb received said deed knowing that said Sarah made and ex- 
ecuted the same to hinder, delay and defraud her creditors, and 
especially your orator; and that it was agreed and understood 
between said Sarah and said Caroline that said Caroline would 
hold said real estate in secret trust for said Sarah.” — By another 
amendment of the bill, tiled on the 9th July, 1879, the Sth par- 
agraph of the original bill was stricken out, and it was alleged 
that John T. Lipsomb and the sureties on his official bond as 
administrator were insolvent; that there were no assets belong- 
ing to the estate of Sarah Lipscomb, and the land conveyed by 
the deed was the only property out of which the complainant 
could collect his debt; that Mrs. Caroline Lipscomb died intes- 
tate, leaving no personal property; that the defendants were 
her only heirs at law and the distributees of her estate, and 
that no administration had been granted on her estate. The 
prayer of the amended bill was in these words: * Complainant 
further prays, that this his bill be taken in a double aspect, and 
that, on final hearing hereof, the lien of said attachment be de- 
clared and enforced, in favor of complainant, on this land; or 
that the conveyance from said Sarah to said Caroline Lipscomb 
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be declared fraudulent and void, and said land be subjected to 
the payment of complainant’s said debt.” 

An answer to this amended bill was filed by John T. and 
Richard Lipscomb, on the 5th August, 1879 (the same day on 
which thei? answer to the original bill was filed), admitting that 
Mrs. Caroline Lipscomb left no personal estate, but alleging 
that she had a claim against Mrs. Sarah Lipscomb, * before the 
war, for the hire of negroes and money collected, amounting 
to nearly $2,000, which was a part of the consideration of said 
deed; pleading the statute of limitations of ten years, and 
demurring to the amended bill because it was inconsistent 
with the original bill, and because it made a new and different 
case, 

On the 10th January, 181, the bill was again amended, by 
leave of the court in term time, by striking out the averment 
as to the insolveney of John T. Lipscomb and the sureties on 
his bond as administrator, and alleging the insufficiency of the 
bond; and this amendment further alleged, that the existence 
of the deed from Mrs. Sarah to Mrs. Caroline Lipscomb ** was 
totally unknown to complainant till more than six months after 
the date thereof; that said Sarali held possession and control of 
said land until her death; that neither said Caroline, nor any 
one for her, took possession or control of said land until long 
after the death of the said Sarah :” and that said John T. Lips- 
comb was one of the makers of the netes or bonds held by the 
complainant, and had been insolvent since the close of the war. 
A joint answer was filed to this amendment, by * Jolin T. Lips- 
comb ef a7." denying the allegation of his ineclve ney, but ad- 
mitting the other allegations, and again demurring for incon- 
sistency and repugnaney. 

On the same day (January loth, 1S81), the cause was sub- 
mitted for decree, “on the pleadings and evidence, to be noted 
by the register, and depositions to be taken within sixty days.” 
Qn the 2ist February, ISS1, an amended answer was tiled by 
John T. and Richard L ipscom, whic h is marked by the regis- 
ter *Allewed March 7th, IS812° and in which they alleged, 
that the consideration of the conve vance to Mrs. ¢ ‘aroline Li Ips- 
comb was a debt due to John T. L ipscomb from his mother, 
Mrs. Sarah Lipscomb, for the price of land belonging to the 
estate of his deceased father, which she had bought but had 
not paid for, and that the conveyance was made to his wife at 
his instance and request. 

The chancellor held, that, although the death of Mrs. Lips- 
comb, before the rendition of judgment in the attachment suit, 
destroved the lien of the attachment, and the complainant ae- 
quired no title by his purchase at the sheriff's sale, vet his bill 
might be maintained as a creditor's bill to set aside a fraudulent 
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conveyance, he being a judgment ereditor of Mrs. Sarah Lips- 
comb’s estate, and a simple-contract ereditor of John T. Lips- 
comb; that the consideration of the conveyance to Mrs. Caro- 
line Lipscomb, as alleged in the answers of the defendants, 
original and amended, was not proved, and the deed must be 
regarded as voluntary, and therefore fraudulent and void as 
against the coanplainantt and that the complainant, having ae- 
quired ne title by his purchase at the sheriffs sale, was not 
bound to credit his debt with the amount of his bid. He there- 
fore rendered a decree, overruling the demurrers to the bills, 
original and amended, and the plea of the statute of limita- 
tions; declaring the deed a voluntary conveyance, and setting 
it aside, in favor of the complainant, as a simple-contract cred- 
itor of Jolin T. Lipscomb: ordering a reference to the register, 
to ascertain the amount due on the complainant’s debt, and 
a sale of the land in satisfaction thereof, unless the amount 
should be previously paid inte court by some one of the de- 
fondants. 

The appeal is sued out by all of the defendants, and errors 
are assigned by all jointly, and also by John T. Lipscomb sep- 
arately; the assignments of error, eighteen in number, em- 
bracing the overruling of the demurrers to the bill, the over- 
ruling of the plea of the statute of limitations, and the final 
decree, 


Tuos. TH. Warrs, and L. P. Waker, for appellants.—-(1.) 
The lien of the attachment, created by the levy, was destroved 
by the death of the defendant before judgment.— WeCJe/lan 
ve. Lipscomb, 6 Ala, 255: Phillips v. Ash, 63 Ala. 414. The 
statutory lien being thus defeated and destroved, it could not 
be revived and enforced by a court of equity.—/unney v. Bu- 
ell, 5D Ala. 408: O Conner ve. Chamberlain, 59 Ala. 431. The 
original bill, seeking to enforce the supposed lien, was, there- 
fore, without equity. (2.) The original bill did not contain the 
necessary averments to set aside the conveyance to Mrs. Caro- 
line Lipscomb as frandulent. It alleged a fraudulent intent on 
the part of the grantor, but did not connect the grantee with 
that fraudulent intent: and this was clearly insutticient.— FJew- 
ellen v. Crane, dS Ala. 627: P — ” ?P iphin, 64 Ala. 520; 
Crawford v. Nirksey, 55 Ala, 293. (3.) The first amended 
bill remedied these defective alates and assailed the con- 
sideration of the deed: but neither that amended bill, nor the 
original bill, contained any prayer for relief to complainant as 
a creditor seeking to set aside a fraudulent conveyance: and 
that relief could not be granted under the general prayer, be- 
cause it was inconsistent with the specitic relief sought by the 
bill. poe WwW ‘le a7 Banks cb Co. +. A night, 2 27 Ala. : B36: ¢ hor de 2 U. 
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Du Bose, 20 Na. 367. 14.) The second amended bill, which 
first asked. in the alternative, to have the deed set aside on the 
ground of fraud, was inconsistent with the original bill, and 
demurrable on that account. If the original bill had been 
framed insa donble aspect, asking such alternative relief, it 
would have been subject to demurrer.— Miron vo. Ashurst, 
55 Ala. 607: Gordows Aducr rv. Leoss. 63 Ala. 363. (5.) Even 
if that amended bill were properly allowed, the statute of lim- 
itations was a bar to the relief specifically sought by it, since it 
was not filed until after the lapse of ten years from the execu- 
tion of the deed, and more than ten vears after the death of 
Mrs. Sarali Lipscomb, the grantor. Avag «. Avery. 37 Ala. 169; 
Lansford v. Scott, 1 Ala. 557: Mohr v. Lente, 6 Ala. 180. 
The statute of limitations was also a bar under the allegations 
of the original bill, which averred possession taken and held 
continuously under the deed; and these allegations were admit- 
ted and repeated in the answer.— Lochurd +, Vash, 64 Ala, 385. 
The amendment afterwards allowed, averring ignorance of the 
deed for six months, did not avoid the effect of the bar.—/ames 
ve. Sames, 5 Ala. 53: Badger v. Badger, 2 Wall. 87; 7 Tow. 
UL S. 81%. «6. The decree against John T. Lipscomb is mani- 
Testly erroneous. None of the bills asked any relief against 
him: there was no judgment at law against him; and the eom- 
plainant’s debt, on which his judgment against Mrs. Lipseomb’s 
estate was tounded, was barred. as to him, by the statute of lim- 
itations. 


R. A. MeCrerrayr, contra. «Neo brief on tile.) 


STONE, J.—The transcript in this cause was evidently pre- 
pared by an inexperienced hand. One error in its preparation 
consists in, the fact, that the answer to the tirst amended bill 
precedes the answer in chief to the original bill. Other eriti- 
cists might be indulged, on the general frame of the trans- 
cript. Another fault does not appear to lie at the door of the 
register, What is known as the attachment suit and proceed- 
ings against Sarah Lipscomb, even including the opinion of this 
court pronounced on appeal, is made an exhibit to the original 
bill. with the single exception, that the complaint filed in that 
cause seems to be omitted. A complete transcript of that cause 
appears a second time in this record, as evidence on the trial. 
This swells very materially the volume and expense of the 
transcript for this court,and should have been avoided. There 
never was any occasion for making the opinion of this court a 
art of the record. 

The bill as first framed, and tirst amended, presents com- 
plainant’s claim in a double aspect. First. it seeks to establish 
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and enforce against the estate and heirs of Mrs. Sarah Lipseomb, 
the lien created by the levy of Mr. McClellan's attachment. 
Before that attachment suit was reduced to judgment, the de- 
fendant, Mrs. Lipscomb, died ; and the judgment was rendered 
only against her administrator. Underthis judgment, or under 
any execution issued upon it, there was ne power to sell the 
lands of Mrs. Lipscomb. Such sale would be, and was, void. 
Meth Than ?. Lipscomb, D6 Ala. PAD: Boykin v. Cook. 61 Ala. 
472. Thedeathof Mrs. Lipscomb, before judgment recovered, 
had the effect of dissolving the attachment and destroving the 
lien. ~Phillips vw Ash, O38 Ala. 414. 

The other aspect of the bill is set forth in section 7 of the 
original bill, and seetion 74 of the amended bill. The original 
bill was filed in January, IS7S, and the first amendment was 
allowed at the January term, 1879 and filed in February, 1879. 
This amendment introduces no new subject, but only makes 
more specific the charge brought forward in the original bill. 
Such amendment takes effeet as of the time the original bill 
was tiled.—Rule 46 of Chan. Practice: 1 Brick. Dig. 704, $953. 

The original bill, section 3, avers that, on the 23d November, 
1867, Sarah Lipscomb, by deed reciting a consideration of two 
thousand dollars, conve ved the lands in controversy to Caroline 
Lipseomb, wife of John T. Li ipscomb. That deed is made an 
exhibit to the bill. Section 7 of the original bill alleges, ** that 
ro deed executed by the said Sarah Lipscomb to the said 

Caroline Lipscomb, after the lev v of said attachment, was and 
is fraudulent and void, and said pretended conveyance was made 
for the purpose of hindering and delaying the creditors of said 
Sarah generally, and [the complainant! especially, from and in 
the collection of their just debts against the said Sarah.” The 
debt on which the attachment was sued out,and whieh: this bill 
seeks to enforce, was contracted March 2d, 1860, and was due 
at twelve months. It will be observed that. in the averments 
copied above, there is no denial of the consideration, upon which 
the deed purports to have been executed, nor is it averred that 
the said Caroline had notice of the alleged fraudulent intent 
with which Sarah Lipscomb made the conveyance, or that she 
participated in such fraudulent intent. This averment was in- 
sufticient.—F Vewellen v. Crane, 58 Ala. 627 

In the amended bill, section 74, this defect is remedied. Its 
language is: “The complainant alleges, that said deed of 
Sarah Lipscomb was without consideration. Said deed recites 
a consideration of two thousand dollars. Complainant [avers | 
that the vendee in said deed did not pay the said vendor said 
two thousand [dollars], or any other sum, but that said deed was 
wholly voluntary.” This cast on the defendant the necessity of 
proving a valuable consideration ; and the transaction being be- 
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tween near relations, and entered into while a suit was pending 
to subject the property to the payment of the grantor’s debt, to 
uphold it, it was necessary. to prove the consideration to the 
satisfaction of the court, and to cause it plainly to appear that 
it was a real contract of sale, upon a real and sufficient consid- 
eration.— Barnard v. Davis, 54 Ala. 565: Mehbard ». Allen, 
Do Ala. 285 : Cramwtord “ Nirkse 4 5D Ala. 293 : Hlamilton “. 
Blackwell, 60) Ala. 545: Harrell vo Mitchell, 61 Ala. 270; 
Thames v. Rembert, 63 Ma. 561; Donegan m Davis, 66 Ala. 
362. 

The consideration for the present deed, set up in the original 
answer, was an alleged indebtedness from Sarah to Caroline 
Lipscomb, That defense entirely failed, both in faet and in 
law. At the last moment, the answer was amended, and the 
consideration set up was an alleged indebtedness, of very long 
standing, from Sarah Lipscomb to Jolin T. Lipscomb. Neither 
John T., ner any other witness, undertakes to tell how much 
that indebtedness was: nor is there any satisfactory testimony, 
explaining the transaction. We concur with the chancellor in 
holding, that * neither of the defenses is sustained by the proof.” 

The defendants interposed, as a defense, the statute of limi- 
tations—that is, adverse holding under claim of right, for more 
than ten vears before this suit was brought. True, more than 
ten years elapsed between the making of the deed —November, 
1867—and the commencement of this suit. in January, IS7s. 
But, to constitute a right by adverse holding, there must be an 
actual possession, open and notorious, A deed, though recorded, 
is not actual possession. There is no proof that either Caroline 
Lipscomb er her husband took actual possession of the land, 
until after the death of Sarah Lipscomb. This was less than 
ten years before this snit was brought. This defense fails on 
the proof. 

It is not necessary to consider the other questions. 

The decree of the chancellor is so amended, as to subject the 
lands to sale under the debt of Sarah Lipscomb, and not under 
the debt of John T. Lipscomb: and, as amended, it is affirmed. 


Bricker, C. J., not sitting. 
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Dane v. Glennon. 
Statutory Action im nature of hjectment. 


l. Whe is proper part “4 plamntp; amendment of complaint. —A statu- 
tory action in the nature of ejectment must be brought in the name of 
the person holding the legal title; and if he is described in the summons 
and anglaiad as suing for the use of another, these words may be struck 
out, by amendment, as surplusage. 

» a Sale of lands for wnpatd haasess de scription oF lands iu agsessmnecit 
and deed : admissihility of pavcol evidence to vremore anbiquity.—When 
lands assessed and sold Tor unpaid taxes are deseribed in the assessment, 
and also in the tax-collector’s deed, as *S two-thirds °°.) of square 39 in 
Fisher’s tract.”” without any other words of description or identification, 
the sale is void for uncertainty and indetiniteness: and the ambiguity 
being patent, it can not be corrected or explained by extrinsic parol evi- 
dence. 


Arreat from the Cireuit Court of Mobile. 
Tried before the Hon. H. T. Toursuy. 


Overate & Besror, for appellant.— 1.) An action of eject- 
ment, or other real action, unlike actions for the recovery of 
money (Code, § 2890), must be brought in the name of the per- 
son having the legal title: and when he sues for the use of an- 
other person, by the words of the statute, which are general, 
and embrace “all cases” ($ 2801), *the beneficiary must be 
considered the sole party on the record.” [t necessarily fol- 
lows, When the name of the beneficiary is stricken out, there 
was no plaintiff on the record.— Learrd «. Moore, 27 Ala. 826; 
Diryer vo Nennemore, 31 Ala. 404. (2.) The description of 
the lands in the assessment, which was carried into all the sub- 
sequent proceedings, was void for uncertainty and indetiniteness. 
It is not sufticiently certain to support a complaint, a deed, or a 
ve rdic Tt. Ve Pace ?.. Tidlinan, 6 Ala. 486: We / vyht “ Lyle, 4 
Ala. liz: Crommelin Minter. : Ala. oot: De Sell v. Ntate 
Bank, 27 Ma. 437. It falls far short of the particularity and 
precision required in the summary proceedings by which a citi- 
zen’s property ean be taken for the non-payment of taxes. 
Blackwell on Tax Titles, 151-3: Ol/ver v. Robinson, 58 Ala. 
46: Milner & Co. v, Clarke, 61 Ala. 258. (3.) Tf the sale for 
taxes had any validity whatever, the redemption from the pur- 
chaser, by Fisher's administrator, gave no new title to Fish- 
er’s estate, but simply removed an “ineumbrance or lien from 
the land.-—Cooley on Taxation, 368-0; 4 Barr, 26: 27 Penn. 
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St. 154. When this redemption was made, Dane was in _pos- 
session under his purchase at the sheriff’s sale; and if. it had 
any effect on his rights, it enured to his benefit as a purchaser 
of Fisher’s estate. 


Copes & Tompkins, contra.—(1.) The words stricken out were 
mere surplusage, and the amendment was properly allowed. 
Code, $s 2890-91: Crimm v. Crawford, 29 Ala. 623; De- 
Brayer v. Cariker, 64 Ala. 50; Stodder v. Grant, 28 Ala. 418; 
Prater v. Miller, 25 Ala. 520; Goldsmith v. Pickard, 27 Ala. 
142. (2.) The description of the lands was sutticiently certain 
to enable a surveyor to locate them. (3.) The lands were sold 
as the property of Fisher, and the validity of the sale was ad- 
mitted by him, who attorned to the purchaser as his landlord, 
and by-his administrator, who redeemed ; and there was no title 
or possession that could pass to Dane under his purchase at the 
sheriff's sale. 


SOMERVILLE, .J.—This is a statutory action of ejectment, 
brought by Glennon, in the Cireuit Court of Mobile county, 
against Dane. Both parties claim title through Fisher; Glen- 
non claiming by purchase at an administrator's sale, made in 
the year IST, by one Haynie, as the administrator of Fisher's 
estate, under authority of an order made by the Probate Court. 
Dane claimed under execution sale made by the sheriff in Octo- 
ber, IS75, before Fisher's death: the execution having been is- 
sued on a judgment against Fisher, in December, 1874, in favor 
of one Claude Beroujon, the lien of which was properly kept 
up by issue of an a/e¢x in August, 1875. 

The suit, as originally brought, was in the name of James Kk. 
Glennon, plaintiff, who was described as swing tor the use of 
Price Williams. A demurrer was sustained to the complaint, 
and an amendment was thereupon authorized, so as to strike 
out the phrase * who sues for the use” &e. The suit was af- 
terwards permitted to proceed in the name of Glennon as plain- 
tiff, against the defendant's objection. 

The amendment was clearly authorized by the statute. The 
action, being in ejectment, should have been brought in the 
name of the owner of the legal title. Sections 2890-91 of. the 
Code, requiring certain actions to be prosecuted “in the name 
of the party re ally tne rt sted” and providing that, in certain 
eases, * the Aenericiary must be considered as the sole party to the 
record.” have no reference to suits in ejeetment. These re- 
quirements are expressly confined to actions on “contracts, eX- 
press or implied, tor the payment of money.” -—( ‘ode, 1876, $s 
2890-91. The phrase allowed to be stricken out by amend- 
ment was mere surplusage, and the real party plaintiff to the 
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suit was Glennon, not Price.—Code, IS76. $ 3156: Agnew v. 

Le uth, 633 Ala. O45: Sohnson , Martin, n+ Ala. rh Dury , 

we. Aennemore D1 Ala. 4042 Stodder e. Grant, 28 Ala. 416. 

The chief contestation in the case has referenee to the ad- 
mission in evidence of a tax-deed, introduced by the plaintiff 
for the purpose of giving strength to his title. The land in 
controversy was sold for default in payment of taxes, in June, 
1873; and at this tax-sale Price Williams became the purchaser. 
After the expiration of the period of redemption, Williams, as 
purchaser, received the tax-deed in question from the tax-col- 
lector, as authorized by statute. Haynie, the administrator of 
Fisher's estate, in February, IS77, acquired Williams’ title, 
either by purchase or reete mphiotic it is immaterial which, in 
the view of the case we shall take. Upon application to the 
Probate Court, the land was afterwards sold by the administra- 
tor: and at this sale Glennon, the plaintiff. became the pur- 
chaser. This is the plaintiffs chain of title, the strength of 
which must depend upon the validity of these proceedings. It is 
manifest that. if the tax-sale was, for any reason, void, the court 
below erred in admitting the tax-deed in evidence, and Glen- 
non’s claim of title must fail. Insuch event. Dane's title would 
be superior to Glennon’s: he having purchased in October, 
IS75, under an execution against Fisher, the lien of which is 
admitted to have been kept in full foree, and the sale under 
which was made by the sheriff prior to the sale made by the 
administrator. 

Our opinion is, that the court erred in admitting the tax- 
deed in evidence. It was void for want of conformity to the 
requirements of the statute regulating the subject of tax assess- 
ments and sales. The description of the land, both as. assessed 
and sold, was so uncertain and ambiguous as to be incapable of 
identification. The statute in force at the time of these trans- 
actions contained the following provisions in reference to the 
certainty requisite in the description of lands authorized to be 
assessed, and sold for non-payment of taxes. ‘In case of lands 
surveyed, or laid out as a town, city, or village, . . it shall be 
described by the designation of the number thereof. If it be 
a part of a lot or block, it may be described by rts boundaries, 
or some other way by which it may be known.”—Acts of 1868, 
§ 7, subd. 4, p. 302. It is not made necessary to, insert the 
quantity of such land in the assessment.—/6. p. 302. 

The land here sued for, as described in the complaint, is des- 
ignated as * Lots number 4 and 5, in Square number 39, of what 
has heretofore been known as the Fisher tract.” The land de- 
scribed in the assessment and the tar-deed is as follows: “ % of 
Square 39 in Fisher tract.” The ambiguity patent on the face 
of this description is obvious. It may mean (1) an undivided 
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tie-thirds interest, eld by the owner, Fisher, by way of ten- 
aney in common: or 2) it may mean an eatérety of 4u0-thirds 
in avea of the whole square. Which of the two is intended, it 
is impossible to sav: and the ambiguity being patent, can not 
be corrected by the introduction of extrinsic or parol evidence. 
Similar descriptions have been adjudged by other courts to be 
void for uncertainty. --Badie/ ev, Coleman, 14 Minn. 78. 913 
Adams «. Larrabee, 46 Me. 516, 519: Burroughs on Tax, 203 
vod: Hilliard on Tax. 517. $ 12. 

It has been often held by this and other courts, that, in the 
sale of Jands for taxes, great strictness is required, and every 
provision of the statute must be pnnetiliously pursued. Without 
a rigid adherence to the directions and forms of the statute, the 
sale is void. and the owner is not divested of his title or estate. 
Milner & Co. r. Clarke, 61 Ala. 2582 Olfrer v. Robinson, 
DS Ala. 46: Lyon * Hunt WA Ala. 295: hMiott «+. Kddins, 
24 Ala. S08: Brown vr. Veaz ie, BD Maine, 350. In Cooley on 
Taxation, it is said to be an accepted axiom, when tax sales are 
under consideration, that “a fundamental condition to their 
validity is, that there should have been a substantial compliance 
with the law, in all the proceedings of which the sale was the 
culmination. This would be the general rule in all cases, in 
whieh a m: = is to be divested of his freehold by adversary pro- 
ceedings: but special reasons make it peculiarly applicable to 
tax sales.” Cooley on Tax. 324. A tax-deed takes effect only 
as the execution of a statutory power, It must, therefore, be 
construed with some degree of strictness, so as to enable the 
grantee to identify the land, and the owner to redeem it.— Hill 
». Maury, 6 Gray, 551. The description must afford the 
means of identitication, and be sutticiently certain not to mis- 
lead the owner. or be calculated to mislead him.—Cooley on 
Tax. 286: Curtis «. Supervisors, 22 Wis, 167. The act of 
1868, above quoted, does not require more than this; nor can 
it be construed to require less. 

This rule of description need not be applied with rigor to 
the present case. The ambiguity and uncertainty of descrip- 
tion in the land, as first appearing in the assessment, of course, 
run through all of the subsequent proceedings, including the 
certificate of purchase and the tax-deed. It is enough to say, 
that, so far from being accurate and pertinent, as is required in 
tax assessments and proceedings, it is not sufficiently certain to 
- sustain a complaint or verdict in ejectment, or unlawful de- 

tainer; and this conclusion must prove utterly fatal to the 
validity of the tax-deed.——¢ Race v. Minter, 9 Ala. 594; 
Bennet v. Morris, 9 Port. 171; Alecander v, Wheeler, 69 Ala. 
332; MeRae v. Tillman, 6 Ala. 486: Wright v. Lyle, + Ala. 
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112; Hamner v. Eddins, 3 Stew. 192; Burroughs on Tax. 
203-205. 

The judgment of the Cireuit Court must be reversed, and 
the cause remanded. 


Hubbard wv. The State. 
Indictment Jor Murder. 


5. Spe cial vewire in capital case : what is revisable.—The number of 
jurors to be summoned in a capital case is matter of discretion with the 
court, provided the number summoned, including the regular jurors for 
the week or term, is not less than fiftv, nor more than one hundred 
(Code, § 4874); and the exercise of this discretion is not revisable 
on error. 

2. Ludorsements on indictment.—The only evidence required by 
statute, as to the authenticity of an indictment, is the indorsement of the 
foreman of the grand jury; and the indorsement by the clerk, showing 
when it was filed in court, may be made at any time while the cause is 
in fiers. 

3. Practice as to filing plea in abatement: what is vecisable.—Whether 
the defendant shall be permitted to withdraw the plea of not guilty, and 
interpose a plea in abatement on account of a misnomer, is matter of 
discretion with the court below, and is not revisable by this court. 

4.0 Service of copy of indictment ou detendaut ; siflicieney of copy.—In 
preparing a copy of the indictment for service on the accused in a capital 
case (Code, § 4872), the clerk should include in the copy all the indorse- 
ments on the original; but the indorsement of the prosecutor's name, or 
of the fact that there is no prosecutor (J+. 9 4778 . being matters which 
are merely directory, and the omission of which does not affect the suf- 
ficiency of the indictment, their omission from the copy does not affect 
its validity, and is not an irregularity which can prejudice the defendant. 
5. Objections to venrre, on account of mistakes fn wames of jurors. 
Mistakes in the names of persons summoned as jurors in a capital case, 
or discrepancies in their names between the rencre and the copy served 
on the defendant, are not good ground for quashing the renire. 

6. To what witness man te xtify.—t moa trial under an indictment for in- 

fantivide, a witness who examined the dead body of the child may, 
though not an expert, testify that he ‘ considered it fully developed: 
this being a matter of fact open to observation, and the witness being 
subject to cross-examination as to his use of the words and his knowl- 
edge of their meaning. 
7. Abstract charg as to complicity of third perso with crime.—When 
there is no evidence whatever tending to connect any other person than 
the accused with the death of the child alleged to have been murdered, 
or with the concealment of its body where it was found, charges re- 
quested, based on the supposed complicity of some other person with 
the crime, are abstract, and are properly refused on that account. 

8. Proof of venue; failure of record to show.—When no instruction is 
given or refused, involving an inquiry into the sufficiency of the evidence 
to authorize a conviction, or as to the proof of venue, the failure of the 
bill of exceptions to show that the venue was proved, while it purports 
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to set out ‘substantially all the evidence,’’ will not work a reversal of 


the judgment. 


From the Circenit Court of Colbert. 

Tried before the Hon. H. C. Speake. 

The indictment in this case charged, in a single count, that 
the defendant. Ann Hubbard, “unlawfully and with malice 
aforethought killed her infant child, whose sex is to this grand 
jury unknown, by cutting off its head with some instrument 
which is to this grand jury unknown: which said child was a 
new-born infant, and nameless.” On being arraigned, the de- 
fendant pleaded not guilty, and, as the judgment-<« entry recites, 
“asked the court for one hundred jurors: which demand the 
court refused, and the defendant excepted;” and the court 
then ordered the sheriff to summon “fifty persons as a jury 
for the trial of this cause, including those who have been sum- 
moned on the regular ren/re and are in attendance on the 
court,” and also ordered a copy of the indictment and of the 
special ven/re to be served on the defendant. The indictment, 
as set out in the transcript, bears the indorsement * Wo prose- 
eutor, a true bill” which is signed by the foreman of the grand 
jury: and the clerk’ s indorsement in these words: * Filed in 
open court, this 21st day of Septe omber, ISS1L” On the trial, 
as the judgment-e utey and the bill of exceptions each recites, 
“the defendant moved the court to quash the indictment, be- 
cause the record fails to show that the same was returned into 
court; whieh motion was overruled by the court, and the de- 
fendant excepted.” The bill of exceptions then recites, * The 
defendant also moved to quash the same, because the copy of 
the indictment served upon her varied from the original, in 
this: that the original had the words *.Vo prosecutor” indorsed 
on it,and the copy served on her did not contain these words ;” 
while the judgment-entry recites, that the motion was to quash 
the renfre on that ground. The record does not show the 
action of the court on the motion, nor that any exception was 
reserved to its ruling. “The defendant then asked leave to 
withdraw her plea of not guilty, and to be allowed to file a plea 
in abatement for misnomer: which motion the court refused to 
grant, and the defendant excepted.” 

During further proceedings in the cause, the sheriff, in draw- 
ing the jury, drew from the hat the name of (at, Cudligen, 
which name did not appear in the list of jurors served on the 
defendant, though the name of Patrick Cullinger did appear 
on said list, bearing the same number as the name of Pat. Cul- 
ligén on the original eensre : and for this reason, the defendant 
objected to further proceeding with the trial. The court or- 
dered the defendant to proceed with the trial, to which the de- 
fendant duly excepted. Said juror, being then examined, and 











166 SUPREME COURT ‘Dec. Term, 
Hubburd v. The State. 


found incompetent, was challenged for cause, and the trial pro- 
ceeded, and the defendant exhausted her entire number of 
challenges before the venére was exhausted : but said challenges 
were not exhausted, nor the jury chosen, before the name of 
said Pat. Culligin was ealled. On the further call of the 
venire, the name of Albert J. Guy was ealled, and he failed to 
respond, whereupon the court ordered him tined tifty dollars. 
The defendant then objected to going on with the trial, and 
offered to prove that there was not a man of that name living 
in the county: but the court ordered the trial to proceed, and 
the defendant excepted. 

“On the trial, the State introduced A. W. Ligon as a witness, 
who testitied, that he knew the defendant, and had hired her, 
about the Ist April, ISSl,as a cook and servant about the 
house; that when she came to his house she had the appear- 
ance of being seven or eight months advanced in pregnancy, 
though she denied it. and said that she had the dropsy: that 
about the 25th April, after she had been at his house two or 
three weeks, an old negro man who lived with him (Jack Mor- 
gan, by name), came and knocked at his door during the night, 
and he got up and went out, but saw nothing: that the old man 
came again to his door, and waked up his wife, who went out : 
that he got up and went out after day-light, and found consid- 
erable blood on the ground.” and a substance which he took to 
be the ——: that he then ordered the negro man to take his 
horse and buggy. and carry the defendant to her mother; that 
the man took her te her mother’s house, and on his return 
brought him (witness) a bee-gum, in which he found the body 
of a new-born child, wrapped up in ashawl, and having its head 
nearly severed from its body. * The State then asked the wit- 
ness, if the child was fully developed; to which he answered, 
that he considered it fully developed. To this question and 
answer the defendant objected, because the witness was not 
shown to be an expert, and his answer was merely his opinion ; 
which objection the court overruled, and the defendant ex- 
cepted. The witness stated, also, that he examined the finger- 
nails and tve-nails of the child, and that they were fully grown. 
The State then introduced said Jackson Morgan as a witness, 
who lived with said Ligon, and who stated that defendant lived 
at said Ligon’s house a a month and a half; that she looked 
big, and complained a great deal, saying that she had dropsy ; 
that he stayed in the kitehen with her on the night mentioned 
by said Ligon, and she was up and down all night, complaining 
of her bowels, and going out frequently ; that he told her he 
was going to wake up the white folks, but she told him he need 
not; that he went and waked up the white folks, and Mrs. Li- 


gon came out; that he fell asleep just before day; that he never 
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heard any child ery, and did not know that the defendant had 
any baby : that Ligon sent him with the girl, after breakfast, 
to her mother’s, about two miles in the country: that just be- 
fore thev reached the gate, leading into the tield where her 
mother lived, defendant told him to look under the door- “steps 
when he went back, and tind the child, and bury it: that he 
found the child, on his return, under the steps. wrapped up in 
a shawl, and showed it to Mr. Ligon, and then buried it; and 
that the shaw! resembled one he had seen the defendant wear. 
Both of said witnesses testified, also, that the defendant got up 
that morning, and went about her usual work, milking the cows. 
we. and neither of them reported the facts to any one until 
about the time of the defendant's arrest, some two or three 
months after the child was found.” 

* This was, substantially, all the evidence: and the defendant 
thereupon requested the following charges.” which were in writ- 
ing: “If, from the evidence, the jury can not say that the mur- 
der was not committed by some one else, then they can not say 
the defendant is guiltv;” “To enable the jury to tind the de- 
fendant guilty, the evide ‘nee must show that no one else could 
have killed the child 2° » To enable the jury to convict, the evi- 
dence must res asonably show that no one else could have killed 
the childs” * When it is clear that one of two persons com- 
mitted the offense, but it is uncertain from the evidence which 
of the two is guilty, then neither of them can be convicted.” 
The court refused each of these charges, and the defendant ex- 
cepted to their refusal. 


No counsel appeared in this court for the appellant. so far 
as the record and the docket show; and there is no brief on file. 


H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—1. It was matter of discretion in the 
Cireuit Court to order the summoning of any number of jurors 
for the trial of the accused, if, including the regular juries 
for the week or term, the number was not redue ed below fifty, 
or did not exceed one hundred.-—Code of 1876, § 4874. The 
exercise of the Giecoution is not revisable on error.— Blevins v. 
State, 63 Ala. 9 

2. The only ¢ evidence of the authenticity of an indictment, 
which is required by the statute, is the indorsement of the fore- 
man of the grand jury. The indorsement of the clerk, show- 
ing its filing i in open court, may be —_ at any time while the 
cause is in fleri.— Clarkson v. State, 3 Ala. 378; Mose v. State, 
35 Ala. 421: Wesle -y v. State, 52 Ala. 182. The indictment 
bears not only the indorsement of the foreman of the grand 











168 SUPREME COURT (Dec. Term, 
{Hubbard y. The State.) 


jury, but also the indorsement of the check, showing the day of 
its filing in open court; and the motion to quash it was prop- 
erly overruled. 

3. Whether the accused should have been permitted to with- 
draw the plea of not guilty, and interpose a plea in abatement 
because he was incorrectly named in the indictment, rested 
in the discretion of the court below, and its action is not re- 
visable. 

4. It does not appear that it was shown, as a fact, that there 
was the asserted variance between the original indictment and 
the copy served on the accused. The copy was not produced 
and identified, so that it could be compared with the original. 
But, if the variance in fact existed, it was immaterial. The 
statute requiring that the name of the prosecutor shall be in- 
dorsed on the indictment, or, if there is no prosecutor, that it 
shall be so indorsed, is merely directory, and the omission does 
not affect the sutticiency of the indictment. While it is the 
duty of the clerk to furnish, for service on the accused, an ex- 
act and literal copy of the indictment, with all its indorsements, 
the omission of an indorsement not a part of the indictment, 
not entering into its sufticiency, is not an irreguiarity or error, 
which can be of prejudice to the aceused.— /2// +. State, 
54 Ala. 165. 

2. The venire in a capital case can not be quashe ” because 
of mistakes in the names of the persons summoned as jurors, 
or because of discrepancies in their names between it and the 
copy served on the prisoner.---Code of IS76. $ 4876; Hall ¢. 
State, 51 Ala. 9 

6. Whether the child was born alive, and, of consequence, 
the subject of criminal homicide, was a question of fact for the 
determination of the jury, in view of all the circumstances of 
the case. We do not perceive any just objection to the state- 
ment of the witness Ligon, that he examined the body of the 
child, and considered it t//y developed. The appearance of 
the body of the child-—whether it was fully or partially devel- 
oped—was matter of observation, and of fact. Tf the accused 
desired to ascertain what meaning the witness attached to the 
term Sully developed, that could “have been elicited on cross- 
examination. Brick. Dig. S74. $ 995. 

7. Instructions requested, aoak partly or entirely, on a 
state of facts of which there does not appear to have been evi- 
dence, should, for that reason, even though they may state cor- 
rect legal propositions, be refused.—1 Brick. Dig. 338, $ 41. 
Such instructions, if they have any effect, can serve only to 
confuse and mislead the jury. There was not the slightest evi- 
dence, tending to connect any other person than the accused 
with the death of the child. or with the concealment of its 
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body. It is obvious, if the instructions requested had been 
given, they would have been an invitation to the jury to pass 
beyond the evidence, into mere speculations and conjectures as 
to the complicity of some imaginary person in the crime. 

8. The bill of exceptions rec ites, that it contains “substan- 
tially all the evidence,” and is silent as to any evidence showing 
the offense was committed in the county of Colbert. No ques- 
tion appears to have been made in the Circuit Court as to the 
venue of the offense. No instruction was given, or was re- 
quested, upon that point; nor was the attention of the court 
directed to the want, if there was a want, of evidence showing 
that the locality of the offense was in Colbert county. In 
Frank v. State (40 Ala. 9), C. J. Watkrr dissenting, it was 
ruled, that if an exception was reserved to the conviction and 
sentence, the judgment of conviction would on error be re- 
versed, if the bill of exceptions, purporting to set out all the 
evidence, failed to show the venue was proved, though no 
charge involving its proof was given or refused. In Clark v. 
State (46 Ala. 307), and Childs +. State (55 Ala, 28), it was 
held error, to refuse an instruction that the defendant could not 
be convicted, when the bill of exceptions set out all the evi- 
dence, and there was a want of evidence of the venue. So, 
there are numerous cases, asserting that a judgment of convic- 
tion will be reversed, because of instructions given which au- 
thorize a conviction without proof of the venue.—ANparks v. 
State, 59 Ala. 82: Gootten wn State 55 Ala. 17s: Bain v. State, 
61 Ala. 75. In Riddle v, State (49 Ala. 389) a judgment of 
conviction seems from the very meagre report to have been 
deemed erroneous and reversible, where the bill of exceptions 
professed to contain all the evidence, and was silent as to the 

venue, though no exception of any kind was reserved. In W7/- 
liams v. State (54 Ala. 131), and Nain pron w. Ntate (Lb, 241), 
we held that, whether the evidence was in any respect sufficient 
for conviction, could be presented only by an exception to the 
rulings of the court on the evidence. “With the mere question 
of the sufficiency of the evidence to support a verdict, this 
court can not interfere, unless it was decided by the court be- 
low, and the decision made the subject of an exception at the 
‘ appropriate time.—S/vnner v. State, 30 Ala. 694. Tf there had 
been an instruction given or refused, involving an inquiry into 
the sufficiency of the evidence to authorize a conviction, the 
omission of evidence of the venue would have compelled a re- 
versal of the judgment of conviction, in obedience to the au- 
thorities we have cited. But no such instruction having been 
given or refused, this court can not now interfere. It does not 
lie within our province to grant new trials, in cases civil or 
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criminal, becausé the verdict and judgment may not appear 
aftirmatively to be supported by the evidence. 
We tind no error in the record, prejudicial to the accused, 
and the judgment must be aftirmed. 


Farley «. The State. 
Indictin nt fo Currying (once ale dl Wi UPOus. 


lL. freneval erception to cutive charge. —A general exception to an entire 
charge, containing several separate and separable clauses, some of which 
are correct, can not be sustained: the particular clauses, supposed to 
contain error, should be specitically excepted to. 

2. Carrying concealed we apous; charge x on evidence, hnrading province 
of jury. —A charge which assumes, as a fact, that ‘* there is no proof as 
to whether the witness looked to see whether the defendant had a pistol 
or not,”” when the witness had testified that he passed within a few feet 
of the defendant, while lying on the ground drunk, **but did not examine 
him,” is properly refused : nor could it be attirmed, as matter of law, that 
unless the witness, while passing by, ‘looked to see whether the defend- 
ant had a pistol or not, there could be no inference that the pistol was 
then concealed,” which another witness saw in his hand a short time 
previously. 


From the Cirenit Court of Lawrence. 

Tried before the Hon. H. C. Srrake. 

The defendant in this case was indicted for carrying a pistol 
concealed about his person, and pleaded not guilty to the in- 
dictment. On his trial, he reserved a bill of exceptions, in 
which the evidence adduced, and the rulings of the court now 
presented for revision, are thus stated: ‘It was admitted by 
the defendant, that he bought a pistol in the town of Moulton 
in said county, on or about April 27th, 1881; and that the 
venue was correctly charged in the indictment. The State 
then offered one Cheatham as a witness, who testified, sub- 
stantially, that during the Spring term of said court, 1881, he 
passed the defendant lying on the road drunk; that his mule 
shied as he passed, and went by swiftly, and he saw something 
sticking out of the defendant’s pocket, but could not say whether 
it was a pistol or bottle: that he did not get off his mule to ex- 
amine, but went on without further notice, and overtook one 
McVay about sixty yards from where he passed defendant. 
The State then introduced said McVay as a witness, who tes- 
tied, that he passed within six or eight feet of the defendant as 
he lay on the road, just before said Cheatham passed ; that he 

VoL. LXxII. 











1882. | OF ALABAMA. 171 
Farley v. The sState., 

saw no pistol on or about defendant. but did not examine him ; 
and that he went on about three or four hundred vards, where 
he stopped, and staved all night with one Woodward. The 
State then introduced said Woodward as a witness, who testi- 
fied, that he saw the defendant, soon after said MeVay came to 
his house, pass his house, flourishing his pistol in his hand ; 
and that no one else had passed along said road, after MeVay 
had reached his house, other than the defendant.” 

* This being. substantially, all the evidence introduced, the 
court charged the jury, ee mero moti, as follows: *The State 
must prove, beyond a reasonable doubt, that the defendant car- 
ried a pistol concealed about his person, in this county, and 
within twelve months before the finding of this indietment. 
The statute is such, as that the pistol is hidden from ordinary 
observation, aud that a casual observer would not discover it. 
The evidence to establish this offense is reasonably cireumstan- 
tial: such as, when one walks or rides with another for any dis- 
tance, or length of time, and sees no pistol about him, and he 
afterwards draws a pistol from about lis person, and exhibits it. 
If, therefore, the jury believe from the evidence that, when 
McVay passed the defendant, and he saw no pistol about the 
defendant, and detendant came along the road shortly after- 
wards, to the house of said Woodward, exhibiting his pistol ; 
and further, that no one had passed said defendant since Mc- 
Vay and Cheatham passed. then the law would authorize the 
jury to infer that, when MeVay passed the defendant, he had 
the pistol concealed about his person: and if they believe it was 
so concealed, and that this occurred in this county, within 
twelve months before the finding of this indictment, and be- 
lieve all this bevond a reasonable doubt, then they would be 
authorized, under the law, to tind the defendant guilty; and if 
they should so tind, they should assess his tine at not less than 
fifty, nor more than tive hundred dollars. The defendant ex- 
cepted to this charge, and asked the court, in writing, to charge 
the jury. ‘that if McVay, in passing Farley, did not look to see 
whether he had a pistol or not, and there is no proof as to 
whether he did look to see whether he had a pistol or not, then 
there could be no inference that the pistol was concealed when 
MeVay passed by, from Woodward afterwards seeing it... The 
court refused this charge, and the defendant excepted to the 
refusal.” 


Tuos. M. Perers, and W. P. Carrwood, for appellant. — « 
H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The general charge to the jury in this cause 
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contains several separate and separable clauses. There was a 
general exception reserved to the charge, without specifying 
any particular clause or clauses excepted to. The rule estab- 
lished by this court, in such case, is, that unless the entire 
charge is faulty, there will not be a reversal, although in some 
of the separable clauses the primary court may have erred. 
The party excepting must point out the part of the charge in 
whieh error is supposed to have been committed, and make that 
the subject of his exception. We need not state the reasons on 
which this rule rests. They have been too often declared to 
need repetition.— A///ott v. Stocks, 67 Ala. 336; 8. «eV. Rad- 
road v. Melendon, 63 Ala, 266. Many parts of the general 
charge are free from error, while only one clause is here ob- 
jected to. 

The charge asked and refused should not have been given, 
for more reasons than one. It asked the coumt to instruct the 
jury, as fact, that “there is |was| no proof as to whether he 
|the defendant | had a pistol or not.” MeVay testitied, that he 
had passed within six or eight feet of defendant, as he lay on 
the ground, but that he did not examine him. That he did not 
examine him, does not necessarily imply that he did not /ook at 
him. Nor, if the charge had been stated hypothetically, could 
it be aftirmed, as matter of law, that unless the witness looked 
“to see whether he had a pistol or not.” then “there could be 
no inference that the pistol was concealed.” Such charge re- 
quires too strict a measure of proof, and would be an invasion 
of the province of the jury. Rulesof law must be declared by 
the court, while inferences of fact are for the jury. That a de- 
fendant, afterwards seen with a pistol, had previously had it 
concealed about his person, a jury may be, and often is, con- 
vineced beyond a reasonable doubt, although no witness does or 
‘an testify that he had looked to see whether he had a pistol or 
not.—1 Brick. Dig. 388, $41; 74. 340. $ 65: Carter +. The 
State, 33 Ala. 429: Clark v. Goddard, 39 Ala, 164: Ashworth 
w. The State.63 Ala. 120: Robinson v. Bulloch, 66 Ala, 548. 

Affirmed. 
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Dorgan v. The State. 


Prosecution under Bastardy Ntatute. 


Challenge of jurors; how many allowed.—The statute does not pre- 
scribe the number of peremptory challenges, to which the ptr ned sl 
shall be entitled; and he can not complain that he was allowed only four 
challenges, as in civil cases, instead of six, as in criminal cases. 

Se Charge as to sufficiency of proor when evidence is conflicting.—A 
charge requested, which instructs the jury that, when one witness swears 
to the existence of a fact, and another witness, of equal credibility, swears 
to its non-existence, the fact is not proved, uniess there is other satisfac- 
tory proof of it, which, standing alone, would be sutticient to establish 
the probability of its truth, if not erroneous, is certainly misleading, and 
therefore properly refused, 

4. Proof that prose cutriv is au nvumarricd woman.—When the com- 
plaint, being in proper form, and under oath, alleges that the prosecu- 
trix is a single woman, the truth of that allegation is necessarily a part 
of the issue to be tried; and on the issue made up under the direetion of 
the court, “tas to who was the real father ot the child mentioned in the 
complaint,” the jury having returned a verdict against the defendant, 
finding that he was the father of the child, this court will not reverse the 
judgment, because the record does not affirmatively show that proof was 
made of the fact that the prosecutrix Was a single woman. 


Arreat from the Circuit Court of Baldwin. 

Tried before the Hon. Wa. FE. Crarke. 

This was a prosecution under the bastardy statute (Code, 
$$ 4071-93) instituted on the complaint of Josephine Ladnier, 
who made oath before a notary public (and ee effievo justice of 
the peace) “that she is a single woman, and a resident of said 
county; that she was delivered of a female bastard child in 
said county, on or about the 5th February, 1880, and that Will- 
iam C. Dorgan is the father of said bastard child.” The de- 
fendant was arrested upon a warrant issued by the magistrate, 
and, waiving an examination, gave bond for his appearance at 
the next term of the Cireuit Court. In that court, a complaint 
was filed against him, in these words: * The State of Alabama 
charges, that William C. Dorgan, the defendant, is the real 
father of the female bastard child begotten of Josephine Lad- 
nier, in Baldwin county, as alleged in the aftidavit in said cause ;” 
and the judgment-entry recites, that an issue “was made up, 
by and under direction of the court, as to who was the real 


. 
l. Nature of proceeding.—A prosecution under the statute relating to- 
bastardy (Code, §§ 4071-93) is neither strictly civil nor stricty eriminal, 
but partakes of the nature of both, and is rather of a qvesi-criminal char- 
acter. 
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father of a certain female child mentioned in the complaint.” 
(on the trial, as the bill of exceptions recites, when the prose- 
cuting officer had announced that he was satistied with the 
jury, “the defendant asked the court, how many challenges he 
would be entitled to: and the court replied, only four peremp- 
tory challenges; to which ruling the defendant excepted, but 
did not afterwards challenge as many as four of the jurors.” 
The proseeutrix, who was examined as a witness on the part of 
the State, testitied that the defendant was the father of her 
ehild, and that no one else had had eriminal intereourse with 
her for several vears prior to its birth: while the defendant, 
testifving as a witness for himself, denied that he was the father 
of the child. but admitted his criminal intimacy with the pros- 
ecutrix: and other witnesses for him testitied te facts which 
tended to show criminal intercourse between her and other men 
prior to the birth of the child. The bill of exceptions does not 
purport to set out all the evidence adduced. 

The defendant requested the following charges. which were 
in writing: “1. If there is not satisfactory evidence of the 
guilt of the accused, and the question of guilt depends upon 
the testimony of said Josephine Ladnier and of said W. C. 
Dorgan: then, if Josephine has testified that Dorgan is the 
father of the child, and he has testitied that he is not. and beth 
are equally worthy of belief, then the fact is not found” 
| proved ?| “2. If one witness swears to the existence of a fact, 
and another witness, of equal credibility, swears that the fact 
is not true; then the fact is not proved, unless there is other 
satisfactory proof of the fact.” * The court refused each of these 
charges, and the defendant excepted to their refusal.” 

The errors assigned are, the refusal of the charges asked, and 
the rendition of judgment against the defendant on the verdict, 
“when there was no sufticient issue made up, it not appearing 
in the issue that the prosecutrix was a simale woman, and the 
proof not showing that she is a single woman.” 


James Conss, for appellant. 
H. C. Tomextns, Attorney-General, for the State. 


SOMERVILLE, J.—A proceeding under our statute in a 
bastardy case (Code, 1876, $$ 4071 et seg.) has been held by this 
court not to be a misdemeanor, or otherwise strictly criminal 
in its nature, though adjudged to be penal in some of its char- 
acteristics.— Pauwlk v. State, 52 Ala. 427; Satterwhite v. State, 
98 Ala. 65. In State v. Hunter, 67 Ala. 81, we pronounced 
the sounder and better view to be, that such proceeding was 
sui generis, partaking of the nature of both a criminal prose- 
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eution and of a civil suit-—orin other words, that it was neither 

a civil suit, nor a criminal prosecution, but rather of a qs/- 

criminal character, 

In this view of the matter, the court did not err in refusing 
te allow the appellant as many as sr peremptory challenges, 
which is the number prescribed by section 4879 of the Code in 
the trial of misdemeanors. He could not complain that he was 
restricted to only fowr such challenges, the number allowed in 
the trial of civil eauses.--Code, $3016. At common law, peremip- 
torv challenges were never allowed in civil suits, but) only in 
criminal eases punishable capitally.— (dted States e, Cotting- 
ham, 2 Blateh. (C. C.) 4702 4 Black Com. 354. No express 
provision seems to be made by statute touching this matter in 
bastardy cases.—a clear instance of casi» omsssvx, unless it can 
be supplemented by adopting the rale applicable te civil cases, 
upon principles of analogy. 

The two written charges requested by the appellant, were 
certainly misleading, if not erroneous, and were properly re- 
fused. Thev are each obnoxious to the construction, that where 
one witness swears to the existence of a fact, and another wit- 
ness of equal credibility, or equally worthy of belief, swears to 
the non-existence of the same fact, the fact is not proved, un- 
less there is other satisfactory proof of it, which, standing alone; 
would of itself be sutticient to establish the probability of its 
truth. In such cases, a very slight circumstance, or fact, might 
be sufficient to corroborate the one witness or the other, so as to 
produce a rational conviction of the truth or falsity of the tae- 
tum probandum, when, standing alone and disconnected, it 
might weigh very little with the jury, and be totally inadequate 
for this purpose. 

It is provided by the statute, that *the court, on the appear- 
ance of the accused, must, if he demand it, cause an issue to be 
made up, to ascertain whether he is the real father of the child 
or not.”—Code, § 4078. The judgment-entry recites, that an 
issue was made up, under the direction of the court, “as to who 
was the real father ot a certain female child mentioned in the 
complaint ;” and the jury returned a verdict in favor of the State, 
and that they found that the defendant was the real father of 
the child. The issue joined and tried was, evidently, one hav- 
ing reference to the statements set forth in the complaint. which 
was under oath, and contained the necessary averments required 
by the statute.—Code, 1876, § 4071. The complaint alleges, 
that the prosecutrix was a single woman; and the truth of this 
alleged fact was necessarily a part of the issue made up and 
tried. The complaint, therefore, presents a substantial ground 
of accusation, or cause of action, coming within the statute; 
and this court will not reverse the cause, for the mere reason 
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that the evédence set out in the bill of exceptions fails to show 
that the complainant was single, or unmarried. This court has 
no power to review the verdict of a jury in their findings on 
the evidence.— Austin v. Pickett, 9 Ala. 102; Shouse v. Law- 
rence, 51 Ala. 559. 

Affirmed. 


Nicholson v. The State, ex rel. Collins. 
Prosecution under Bastardy Statute. 


lL. Former acquittal, or conviction. —A former acquittal or conviction, 
pleadable in bar of another prosecution, pre-supposes a trial before a 
court having jurisdiction to render a judgment on the merits; and this 
effect can not: be attributed to a decision rendered by a court whose au- 
thority is limited to the inquiry, whether there is sufficient cause shown 
for sending the accused to a court having jurisdiction to try and deter- 
mine the charge. 

2. Same; jurisdiction of justice of the peace, in bastardy proceedings. 
Ina prosecution for bastardy (Code, §9 4071-80), the justice of the peace, 
before whom the complaint is made, has no more power to render a 
tinal judgment of acquittal, than a judgment of conviction; and if he 
tinds trom the evidence adduced that there is not probable cause to be- 
lieve that the defendant is the father of the child, and therefore dis- 
charges him, such discharge can not be pleaded in bar of another prose- 
ceution. 

3. Rel raney of SUSPHCLOUS COVCH MSA NEES, smpluing admission or con- 
sciousness of geilt.—In a prosecution for bastardy, the defendant denying 
that he had sexual intercourse with the prosecutrix at the time alleged 
by her, but admitting that he then had opportunities for such intercourse, 
and that he had intercourse with her ata subsequent time; the faet that, 
during the woman's pregnancy, which was well known in the neighbor- 
hood, he made inquiries and offers to pay for the means of making a 
Woman miscarry, is relevant and competent evidence against him, though 
he professed to make such inquiries and offers for another person. 


Avrran from the Circuit Court of DeKalb. 

Tried before the Hon. Leroy F. Box. 

This prosecution was commenced before a justice of the 
ace, ou the 3d August, 1882, on the complaint of Maria Col- 
ins, alleging that she had given birth to a bastard child, and 
that Joseph Collins was its father. The defendant was re- 
quired by the justice to give bond for his appearance, at the 
next ensuing term of the Cirenit Court, to answer the charge. 
In that court, he tiled a plea of res adjudicata, or former ac- 
quittal, alleging that he lad been arrested on the same charge, 
on a complaint made by the presecutrix, before another justice 
of the peace. on the 3d June, 1882: and that said justice, on 
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hearing the evidence adduced, discharged him. The court 
sustained a demurrer to this plea, and the defendant then 
pleaded not guilty. On the trial, as appears from the bill of 
exceptions, the prosecutrix testified, that the child was begotten 
on the 15th August, 1881, and was born on the 8th May, 1882; 
that the defendant was its father, and that she had never had 
sexual intercourse with any other man. The defendant, testi- 
fying as a witness for himself, admitted that he had sexual in- 
tercourse with the prosecutrix on the 20th December, 1881, 
and again on the 12th January, 1882, but denied that he had 
at any other time; and he admitted that he went to her house, 
on her invitation, in August, 1881, found her alone, and took 
liberties with her person without objection on her part. A 
witness introduced by the defendant also testified, that he had 
sexual intercourse with the prosecutrix in July, August, and 
September, 1881, and that her character for chastity was bad. 
The parties were all colored persons. ‘Maria Burton, a colored 
woman, testified asa witness for the plaintiff, as follows: ‘I 
am acquainted with Maria Collins, and with Joseph Nicholson. 
Joseph Nicholson came to me in the summer or fall of 1881, 
and said that a man had got him to find out if I knew any- 
thing that would make a woman miscarry ; that the man agreed 
to give him five dollars, if he would find out something to 
make a woman misearry; and that he would pay me if I would 
tell him—that I owed him a small amount, and he would give 
it to me if I would tell him. I told him that I knew nothing 
to make a woman misearry. This was after I knew that Maria 
Collins was pregnant. This was all the conversation, and her 
name was not mentioned.” Thereupon, the defendant moved 
the court to exclude the testimony of said witness, as to her 
conversation with him, on the ground that the same was illegal 
and irrelevant; that said conversation did not connect the 
proseer*rix with defendant’s said inquiry, and did not show 
that he referred to her or himself as the person desiring the 
information asked for. The court overruled said objections, 
and permitted the evidence to remain with the jury; to which 
ruling the defendant duly excepted.” The admission of this 
evidence, and the sustaining of the demurrer to the plea of 
former acquittal, are now assigned as error. 


McSpappen, Carpen & Burner, for appellant. 

H. C. Tompkins, Attorney-General, for the State. 

BRICKELL, C. J.—The only jurisdiction a justice of the 
peace can exercise, in a proceeding for bastardy, is an examina- 


tion to ascertain whether there is probable cause to believe the 
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accused is the father of the child. If, after an examination of 
the mother of the child and her witnesses, and of the accused 
and his witnesses, there is probable cause to believe the accused 
is the father of the child, bail for his appearance at the next 
term of the Cireuit Court must be required of him; and if he 
fail to give bail, he must be committed to jail. In the Cireuit 
Court, an issue is formed, to ascertain whether the accused is 
the father of the child; and on the determination of the issue, 
the only final judgment is pronounced which is rendered in 
the proceedings. The justice not having jurisdiction to make 
an order of filiation, or to pronounce any judgment on the 
merits, the order he may make, declaring either that there is, 
or is not, probable cause to believe the accused is father of the 
child, is not a judgment of conviction, or of acquittal, which 
can be pleaded in bar.— Marston v. Jenness, 11 N. H. 156: 

Davis v State, 6 Blackf. 494. An acquittal, or a conviction, 
pre-supposes a trial before a court having jurisdiction to pro- 
nounce judgment on the merits. A mere hearing before a court 
limited to the inquiry, whether there is sufficient reason for 
sending an accusation to a court of competent jurisdiction, to 
make final disposition of it, whatever may be the result of it, 
is conclusive upon no one. The justice of the peace was as 
wholly without power to render a judgment of acquittal, as he 
was to render a judgment of conviction. The order rendered 
by him, discharging the defendant, ascertained only that, upon 
the examination had before him, there was not probable cause 
to believe the defendant was the father of the child. The order 
did not preclude a new examination, and had no other effect 

than an examination before a grand jury, followed by a refusal 
to find a true bill, would have upon the power and action of a 
succeeding jury. 

2. The general rule, in regard to the relevancy of evidence, 
is, that facts and circumstances, which, when proved, are inea- 
pable of affording any reasonable presumption or inference as 
to a material fact or inquiry involved in the issue, can not be 
~ in evidence.—State v. Wisdom, 8 Port. 511; Campbell 

. State, 23 Ala. 44. It is often a most embarrassing question 
to determine, whether a particular fact or circumstance is too 
remote to admit of any just, reasonable direction to the jury, 
in arriving at a conclusion upon, and determining the main 
point of inquiry. A fact or circumstance may, in itself, seem 
trivial, or wholly disconnected with the main fact, the subject 
of inquiry; and ‘yet, when connected with other facts, of which 
there is evidence, may aid materially in reaching a satisfactory 
conclusion. Manifestations of guilt, or of a consciousness of 
guilt, at or about the time an diem is committed, or in the 


presence of suspicion or accusation of it, are facts and cireum- 
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stances which may be proved, to connect the person from whom 
they proceed with the offense. The destruction of the fruits 
of a crime, or preparation to destroy them, is also a fact of 
which evidence may be given. The pregnancy of the relator 
was a known fact, as was, of course. the fact that it was the 
result of illicit intercourse. That at this time the defendant, 
who had antecedent opportunities for such intercourse, should 
be making inquiries and propositions to pay for the means of 
making a woman miscarry—for producing abortion—may, of 
itself, be very weak and inconclusive evidence ; yet we think it 
was a fact for the consideration of the jury, in connection 
with the evidence of the prosecutrix that he had sexual inter- 
course with her at a preceding time, which he denied, asserting 
that it was at a subsequent time. That he proposed to make 
the inquiry for another, may affect the weight of the fact of 
inquiry, or may add to it, as the jury may credit the profession, 
but does not render it inadmissible. 


Affirmed. 


Butler v. The State. 
Indictment for Murder. 


1. New trial; refusal not revisable.--By the uniform decisions of this 
court since its first organization, the granting or refusal of a new trial 
rests in the sound discretion of the primary court, and is not revisable on 
error or appeal. 

2. Same; separation of jurors, or other misconduct.—In appellate courts 
which reverse judgments or orders refusing a new trial, the safer and 
sounder rule seems to be, that a new trial is not granted as a matter of 
course, merely because the jurors were not kept under the eye of an of- 
ficer from the beginning to the end of the trial, but that such irregularity 
makes out a prima facie case for a new trial, and casts on the prosecution 
the onus of showing attirmatively that the jurors were not tampered with ; 
and that being affirmatively shown, a new trial should not be granted. 


From the Cireuit Court of Lauderdale. 
Tried before the Hon. H. C. Speake. 


No counsel appeared in this court for the appellant, so far as 
the record and the dockets show ; and there is no brief on file. 


H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—No questions were raised in this case, until af- 
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ter the jury had returned a verdict of guilty. A motion was 
made for a new trial, which was overruled ; and to the ruling of 
the court refusing a new trial, the prisoner reserved exceptions. 
The rulings of this court, from its very origin, have been un- 
broken, that error can not be assigned on the refusal of a pri- 
mary court to grant a new trial. This, we have held, is a mat- 
ter resting in the sound discretion of the judge who hears the 
evidence, and presides over the trial—/7ranklin v. The “a 
29 Ala. 14; Tyree v. Parham, 66 Ala, 424; 2 Brick. Dig. 27 

§ 1. 

The objection urged in this case for a new trial is, that during 
an adjournment, pending the trial, one or more of the impanelled 
jurors was permitted to absent himself from the body of the 
jury, unattended by an officer. It is not shown that these 
jurors conversed with any person, or were conversed with, 
while they were so absent from theirfellows. The implications 
from the bill of exceptions are, that such was not the case. The 
mere fact that jurors, pending a trial for felony, are not kept 
together in the care of an officer, is not necessarily ground for 
anew trial. In appellate courts which entertain jurisdiction 
on appeal from orders overruling such motions, a new trial is 
not a matter of course, from the mere fact that the jury had 
not been, all the while, kept together under the eye of the of- 
ficer. Some courts hold that, prima facie, such irregularity 
ealls for a new trial, and the onws is on the prosecution to show 
affirmatively that the jury had not been tampered with. Pos- 
sibly, this is the safer and sounder rule. The inquiry is easily 
made, and a proper investigation had, in the court trying the 
cause. If any of the j jurors have been conversed with, on ques- 
tions affecting the prisoner’s guilt ; or, if other influences have 
been exerted, ° leh may have biased their deliberations, a new 
trial should be granted. On the other hand, if there be an en- 
tire negation of such interference, there is no ground for set- 
ting aside the verdict. “illiams v. The State, 45 Ala. 57; : 
Morgan v. The State, 48 Ala. 65; Williams v. The State, Lb. 
85; 1 Bish. Cr. Proc. $$ 993, 999, and note 4 

What we have said above is merely suggestive of the duty of 
primary jurisdictions, in such conditions. “We have no authority 
to revise such judicial action. 

The judgment of the Circuit Court is aftirmed. 
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The State v. Parker. 
Action on Official Bond of Tax-Collector. 


1. Discharge of sureties by judgment discharging principal.—Where a 
tax-collector executed an additional bond, as required on the address of 
the grand jury (Code, §§ 184-90), on which was one new surety besides 
the sureties on the first bond ; and separate actions were brought on each 
bond, and the same breaches assigned for a default covered by each ; 
held, that a judgment on verdict in an action on the first bond, in favor of 
the defendants, operated as a discharge of the principal and sureties on 
the second bond, and was pleadable in bar of the action on that bond. 


Apprat from the Cireuit Court of Clarke. 

Tried before the Hon. H. T. Tovtai. 

This action was brought in the name of the State of Ala- 
bama, against Seth J. Parker, A. M. Wing, and F. P. Baker; 
was commenced on the 17th August, 1879, and was founded 
on an official bond executed by said defendants,— Parker as tax- 
collector of said county, and the other defendants as his sure- 
ties,—which, as set out in the complaint, was in these words : 
“Know all men by these presents, that we, Seth J. Parker, A. 
M. Wing and F. W. Baker, in consideration of advisory in- 
structions to the honorable Circuit Court, by the honorable 
grand jury of the Spring term of said court, 1876, reeommend- 
ing additional surety on the bonds of certain officers, do, in 
obedience to such recommendation as regards the present in- 
cumbent, 8. J. Parker, tax-collector for Clarke county, do hold 
and firmly bind, and by these presents are held and firmly bound 
(as additional surety on the bond of said 8. J. Parker), unto the 
State of Alabama, in the sum of ten thousand dollars; for the 
payment of which, well and truly to be made, we bind our- 
selves,” &e., “ jointly and severally. Sealed with our seals, and 
dated the Sth May, 1876. The condition of the above obliga- 
tion is such, that whereas the above-named S. J. Parker has been 
elected tax-collector for Clarke county, now, if the said 8S. J. 
Parker shall faithfully perform all the duties which are or may 
be by law required of him as such tax-collector, during the time 
he continues in said oftice, or discharges any of the duties 
thereof, then the above obligation to be “void,” &e. The com- 
plaint alleged, that said Parker was elected tax-collector at the 
general election in November, 1874, and gave bond, as required 
by law, for the faithful performance of his duties; ; that he af- 
terwards executed the bond sued on, under an address or requisi- 
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tion of the grand jury, as shown by its recitals, and said bond 
was accepted and approved by the probate judge. One of the 
breaches alleged was, his failure to account for and pay over the 
taxes assessed and collected “for the years 1876 and 1877.” 
The defendants each filed several pleas in bar, setting up a ver- 
dict and judgment in favor of the defendants in a former ac- 
tion, founded on Parker’s original bond as tax-collector. This 
bond is not set out in any of the pleas, but it is described as 
having beeen executed by “said Parker and others,” and it ap- 
pears that said A. M. Wing was not one of the obligors. There 
is in the record, also, a plea which purports to have been filed 
by one Osceola Wilson, in a cause in which “Seth J. Parker, 
Osceola Wilson, A. M. Wing, F. W. Baker ef a/.,” are named 
as the defendants; but said Wilson’s name nowhere else ap- 
pears. The overruling of demurrers to these several pleas of 
res adjudicata is the only matter assigned as error. 


H. C. Tompkins, Atttorney-General, and J. 8. Dickiyson, 
for appellant, cited State Bank v. Robinson, 8 Eng. (13 Ark.) 
214; 2 Phil. Ev. § 1, pp. 2-26; 2 Smith’s L. C. 580, 653, 675 ; 
2 Parsons on Contracts, 335, 239; 18 Ala. 241; 3 San & P. 
369; 29 Ala. 147; 16 Ala. 271; 31 Ala. 234; 25 Ala. 300; 26 
Ala. 504. 


H. Pinvans, contra, cited Baldwin ®. Gordon, 12 Mart. La. 
378; Farmer's Bank v. Kingsley, 2 Doug. Mich, 379--403 ; 
Ames v. Maclay, 14 lowa, 281; Gill v. Morris, 11 Heiskell, 
614; Beale v. Cochran, 18 Geo. 38; Couch v. Waring, 9 Coun. 
261; Milller v. Gaskins, 1 Sm. & Mar. Ch. 524; 13 La. Ann. 
249. 


SOMERVILLE, J.—The appellee, Parker, executed his of- 
ficial bond as tax-collector of Clarke county, in September, 1874, 
conditioned for the faithful discharge of his duties in such 
capacity. This bond covered the entire — of his official 
term, including the years 1874, °75, °76, and *7 He also exe- 
cuted, in May, 18 1876, an additional bond, on vequleltion of the 

rand jury, in accordance with the provisions of the statute. 

his covered parts of the two years 1876 and 1877. There is 
one surety on the second bond, who was not an obligor on the 
first bond. Suits were instituted on each bond separately ; the 
assignments of breaches being identical in each suit, so far, at 
least, as the obligations of the two instruments were commen- 
surate in point of time. Among other breaches averred, in the 
first action, was the failure of Parker to account for the taxes 
collected by him for the State during the years 1876 and 1877 


severally. The same breaches were averred in the action on 
VoL. Lxxl. 

















1882. OF ALABAMA. 183 
{The State v. Parker. ] 

the second bond. The jury, upon the trial of the first cause, 
rendered a verdict in favor of the defendants. It is insisted 
that the judgment on this verdict operates, tn the second suit, as 
a discharge, not only of the principal, Parker, but also of his 
sureties on the second bond. The correctness of this proposition 
is the question presented for decision. 

A contract of suretyship is usually defined to be a contract 
whereby one person engages to be answerable for the debt, de- 
fault, or miscarriage of another.—Brandt on Suretyship, § 1 
In Evans v. Keeland, 7 Ala. 36, 56, it was said to be “an obli- 
gation aecessorial to that of the principal debtor.” It was fur- 
ther observed: ‘“ The debt is due from the principal, and the 
surety is merely a guarantor for its payment. A corollary 
from this definition is, that it is of the essence of such a con- 


tract jthat there be a valid obligation of the debtor.”—J/d., 
7 Ala. 46. 

The general rule, t touching the question under consideration, 
is stated by Mr. Brandt to be, that “if the principal is dis- 


charged, because of matters inherent in the transaction, even 
after judgment against the surety, the latter will be exonerated 
thereby ;* and he cites several adjudged cases in support of this 
view. By matters inherent in the transaction, we understand 
defenses that go to the whole consideration, assailing the origi- 
nal validity of the contract, or showing its subsequent discharge 
by performance, release, or otherwise.— Wells’ Tees Adjudic ata, 
p. 83, $88; p. 90,8105. There are certain well- established ex- 
ceptions to this rule. Among these are cases where the princi- 
pal is discharged by operation 1 of law; as in case of bankruptcy, 
insolvency, the statute of nen-claim, and the like.—Garnett v. 
Roper, 10 Ala. 842; McBroom v. Governor, 6 Port. 32; Brandt 
on Sur. § 126. This exception is based upon the reason, that 
the discharge, being by operation of law, is without the consent 
or procurement of the creditor, and, therefore, the surety ought 
-” to be discharged.— Phillips v. Wade, 66 Ala. 53; Philips 
». Solomon, 42 Ga. 192. Another exception is, where the in- 
validity of the contract rests on some ground personal to the 
principal; as coverture, infancy, or other like disability.— Bean 
v. Chapman, 62 Ala. 58; Br andt on Sur. $ 128; St. Alban’s 
Bank v. Dillon, 30 Vt. 122; Gale v. Wheelock, 109 Mass. 502. 
There are many reported cases illustrative of the ae 
under discussion. In Gl v. Morris, 11 Heisk. 614 (27 Amer. 
Rep. 744), a suit was instituted against a surety, for a sum of 
money loaned to his principal by the plaintiff, in Confederate 
money, or treasury-notes of the late government of the Con- 
federate States. The surety was allowed to plead successfully, 
in bar of the action, a judgment discharging the principal on 
account of the adjudged illegality of the contract. True, the 
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parties in the two actions not being the same, the judgment in 
the former case, discharging the principal, was, as to the surety, 
res inter alios acta; but the court regarded the case under con- 
sideration as an established exception to the general rule, that 
the estoppel of judgment is limited to parties and privies. The 
decision was placed on the broad principle of the common law, 
that whatever operates as a partial, or total exoneration of the 
principal, will necessarily have the same effect in favor of the 
surety. 

In Ames v. Maclay (14 Towa, 281), an action was brought 
against a sheriff and the sureties on his official bond. The sure- 
ties pleaded severally, and judgments were recovered against 
them alone. Afterwards, there was a trial of the cause against 
the principal in the bond, and a judgment was rendered in favor 
of the principal. It was held, that equity would perpetually 
enjoin the enforcement of the judgments against the sureties; 
which was, perhaps, carrying the rule too far, in view of the 
laches of the sureties in failing to make their defense in due 
time at law. The decision was based on the ground, that the 
judgment in favor of the principal extinguished the debt, and 
“the principal thing being thus destroyed, the incident (the ob- 
ligation of the surety) is destroyed with it.” A similar ruling 
was made in Beall v. Cochran, 18 Ga. 38, and in Avng v. Badd- 
win, 2 John. Ch. 557. 

In Brown v. Bradford, 30 Ga. 928, the sureties of a sheriff 
were allowed to avail themselves of a judgment previously ren- 
dered in favor of their principal, in another suit, to which they 
were not parties. The action was for the alleged default of 
the sheriff ; and the court say, that “he [the sheriff] was not in 
default in refusing to account for this money, after there was 
a judgment of the proper court that he had already accounted 
for it once, and was not bound to account for it any more.” 

In Dickson v. Bell, 13 La. An. 249, a like ruling was made, 
in favor of the sureties of an administrator, holding that they 
would be protected by a judgment rendered in a different ac- 
tion, in favor of their principal. See, also, Jackson v Griswold, 
4 Hill, 522; Miller v. Gaskins, 1 Sm. & Mar. (Ch.) 524; Res 
Adjudicata (W ells’), p. 83, § 88; p. 90, § 105; Couch v. War- 
ing, 9 Conn. 261; Baker v. Nennett, 54 Mo. 82; Patterson v. 
Cave, 61 Mo. 439; Aane v. Young, 34 Pa. St. 60. 

We are of opinion, that the judgment discharging the appel- 
lant, Parker, in the first action, operated to discharge, not only 
himself, but also his sureties in the action on the second, or ad- 
ditional bond. The liability of the principal being adjudged 
not to exist, the liability of the sureties falls with its extin- 
guishment. 

Fag proper application of these principles compels an aftirm- 

OL. LXXII. 














1882. ] OF ALABAMA. 185 
[The State, ex rel. Tompkins v. Stone.] 


ance of the judgment of the Cireuit Court, which is accord- 
ingly hereby ordered. 
Afttrmed. 


The State, ex rel. Tompkins v. Stone. 


Application for Mandamus, by Solicitor against County 


" 
Treasure ws 


1. Compensation of solicitor in Mohile, under special statute.—Under 
the special statute regulating the expenditures of Mobile county, ap- 
proved February 11th, 1843 (Sess. Acts 1842-3, p. 77); the second sec- 
tion of which provides, ‘‘ that the moneys arising from fines and forfeit- 
ures shall be subject to a charge of five per cent. on the amount that 
shall be collected, in favor of the solicitor of the circuit, in consideration 
of the number of cases in which costs remain uncollected, and in consid- 
eration of his services in collecting and paying the same to the county 
treasurer ;’’ the solicitor can claim compensation, not on the entire 
amount of fines and forfeitures collected and paid into the treasury, but 
only on the amount collected and paid in by him. 


Aprrar from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Crarke. 

On the 29th October, 1881, a petition was filed and presented 
to the presiding judge of the Mobile cireuit (lon. H. T. Tovt- 
MIN), in the name of the State, on the relation of John R. 
Tompkins, praying a mandamus against S. Graham Stone, as 
county treasurer of Mobile, commanding and requiring him, as 
such treasurer, to receive, number and register a claim held by 
the relator, which he insisted was a lawful charge on the fine 
and forfeiture fund of the county in the hands of said Stone as 
treasurer. The petition alleged, that the relator was duly elected 
and qualified as the solicitor of the circuit which included the 
county of Mobile, and discharged the duties of the oftice from 
June, 1877, to December, 1880; that during that period “ there 
was collected and paid, for the use of the Fine and Forfeiture 
Fund of said county, moneys arising from fines and forfeitures 
on convictions obtained where petitioner prosecuted in the 
Criminal Court of said county, a large sum of money, to-wit: 
the sum of $18,645, and more; for which petitioner claims that 
he is entitled by law to five per cent., to-wit: the sum of $932.25, 
against the Fine and Forfeiture Fund of said county, under the 
provisions of an act of the General Assembly of Alabama, en- 
titled ‘An act to regulate the expenditures of the county of 
Mobile, and for other purposes’ (Acts of 1843, pp. 77-8), which 
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act has never been repealed.” The petition alleged, also, that 
there was no proper officer to whom this claim could be pre- 
sented, the office of county treasurer in Mobile having been 
abolished, until the office was again established by the statute 
approved Mareh Ist, 1881, and 8. Graham Stone was appointed 
and qualified as county treasurer under its provisions; that the 
claim was presented to the county commissioners on the 14th 
December, 1880, accompanied with a tabulated statement show- 
ing the cases from which the moneys arose, and duly veritied 
by affidavit, and was by them rejected; that the claim was pre- 
sented in June, 1581, to the said county treasurer, * whose duty 
it was and is to receive and disburse the said fund, and to num- 
ber, register, and pay all claims, in the order in which they are 
presented,—presentation, numbering and registration being a 
condition precedent to their payment,” and that said Stone re- 
fused to receive, number, or register the claim. Wherefore, a 
mandamus was prayed, ke. 

On the filing of this petition, a rule 2/s¢ was made and granted 
by Judge Toulmin; and the defendant appeared, in answer to 
the rule, and demurred tothe petition. One of the causes of de- 
murrer specially assigned was, “ that said petition does not allege 
or show that any of the fines and forfeitures therein mentioned 
were collected and paid to the county of Mobile, or to the 
treasurer of said county, by the relator, said John R. Tomp- 
kins.” The court sustained the demurrer, and, the relator 
declining to amend, rendered final judgment dismissing the pe- 
tition at his costs. The judgment on the demurrer is now as- 
signed as error. 


C. J. Torrey, and Jouy R. Tompxiys, for appellant. 
Wa. G. Jones, contra. (No briefs on file.) 


BRICKELL, C. J.—The claim of the relator is founded on 
the second section of an act approved February 11th, 1843, en- 
titled “An act to regulate the expenditures of Mobile county, 
-and for other purposes” (Pamph. Acts 1842-3, p. 77), which 
reads as follows: “That the moneys arising from fines and for- 
feitures shall be subject to a charge of five per cent., on the 
amount that shall be collected, in favor of the solicitor of the 
cireuit to which the county of Mobile may be attached, in con- 
sideration of the number of cases in which the costs remain un- 
collected, and in consideration of his services in collecting and 
paying the same to the county treasurer.” The collection of 
tines and forfeitures was not an official duty of the solicitor, 
and authority to collect them was given only to the officers of 
court in which judgment for them was rendered, whose duty it 

VoL. LXXII. 

















1882. } OF ALABAMA. 187 


{Anderson v. The State. ] 

was to pay them to the county treasurer.—Clay’s Dig. 249, § 10. 
The act under consideration confers on the solicitor authority 
to collect fines and forfeitures,—an authority not exclusive, but 
cumulative to that of the sheriff or clerk,—and compensates him 
for the services rendered in collecting and paying to the county 
treasurer. The reason assigned in the act, for conferring the 
authority and allowing the compensation to the solicitor of the 
circuit to which the county of Mobile is attached (a special au- 
thority, and special compensation, confined to that county), is, 
“the number of cases in which costs remain uncollected.” But 
the statute limits the compensation, nevertheless, to services 
rendered in collecting and paying over the fines and forfeitures 
to the county treasurer. If the service is not rendered, the 
compensation is not allowed, though tines and forfeitures arise 
from services rendered by the solicitor in his representation of 
the State in the courts. For such representation, the statutes 
provide other compensation, and the mode of its payment. 

“The invariable test, by which the right of a party applying 
for a mandamus is determined, is to inquire, tirst, whether he 
has a clear, legal right; and if he has, then, secondly, whether 
there is any other adequate remedy to which he can resort.” 
Withers v. State, 36 Ala. 252. The relator does not aver that 
he collected and paid to the county treasurer any of the fines 
upon the amount of which he claims the compensation of 
five per-centum. It is not shown that he has rendered the ser- 
vices the statute compensates. Not showing that he hasa legal 
claim upon the Fine and Forfeiture Fund, the county treasurer 
properly refused to register the claim presented. 

As this conclusion is decisive of the case, we do not deem 
it necessary to enter on a consideration of the other questions 
which have been argued by counsel Let the judgment be 
attirmed. 





Anderson wv. The State. 
Indictment for Illegal Voting. 


1. Illegal voting; disfranchisement by conviction of larceny.—The con- 
stitutional provision which disfranchises all persons who ‘‘ shall have 
been convicted of treason, embezzlement of public funds, malfeasance in 
office, larceny, bribery, or other crime punishable by imprisonment in 
the penitentiary ”’ (Art. vim, §3), while it applies to all felonies not spe- 
cifically named, includes all grades of larceny, or other offenses particu- 
larly named, whether felonies or misdemeanors; consequently a person 
convicted of petit larceny is disfranchised and disqualified as a voter. 
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From the City Court of Mobile. 

Tried betore the Hon. O. J. Semmes. 

The defendant in this case, Wash. Anderson, was indicted 
for illegal voting; the indictment charging that, “ having been 
duly convicted and sentenced for the offense of petit larceny 
in this State, he knowingly and willfully voted at the last gen- 
eral election held in this State on the tirst Tueseday after the 
first Monday in November, A. D. 1882.” There was a demur- 
rer to the indictment, on the ground that a conviction of petit 
larceny did not disqualify a person as a voter; and the demur- 
rer being overruled, the defendant pleaded not guilty. The 
same question was presented by a request for instructions to the 
jury, which were refused, exceptions being duly reserved to 
their refusal. 


F. G. Bromperc, for appellant.—The constitutional provi- 
sion perpetually disfranchising a citizen is highly penal.—£Zx 
parte Dorsey, 7 Porter, 293; Cummings v. Missouri, 4 Wall. 
177. Like other penal laws, therefore, it must be strictly con- 
strued.-—— Bettis v. Taylor, 8 Porter, 564; Gunter v. Leckey, 
30 Ala. 597; Smith v. Causey, 22 Ala. 568. This provision, 
and the 18th section of the 4th article, specifying the causes 
which disqualify a person te hold office, are in pari materia, and 
must be construed in connection with each other; and thus 
construed, “larceny or other crime punishable by imprison- 
ment in the penitentiary,” as used in the former, is synonymous 
with “other infamous crime,” as used in the latter. At com- 
mon law, all felonies were infamous, and larceny was a felony ; 
but, under our statutes, a felony is an offense which may be 
punished by imprisonment in the penitentiary, and petit larce- 
ny is not a felony. Convictions of bribery, perjury, forgery, 
“or other high crimes or misdemeanors,” have been causes of 
disfranchisement since the constitution of 1819 was adopted. 
All the crimes enumerated as the causes of disfranchisement, 
except larceny, are offenses of a public nature, striking at the 
integrity of elections, or the life of the State, or are violations 
of public trusts, or usurpations and oppressions by public ser- 
vants, or high offenses against persons. Larceny alone is an of- 
fense against property, and no reason can be assigned for sub- 
jecting petit larceny to the same severe punishment affixed to 
these grave offenses. In a very large proportion of cases, petit 
larceny is the crime of youthful persons; and it never could 
have been the intention of the framers of the constitution, by 
affixing this unusually severe punishment,—extending through 
the whole life of the offender, and branding him with a mark 
which can not be obliterated,—to cut off all hope of reforma- 


tion, and forever bar him from attaining the full rights and 
VoL. LXxII. 














1882. ] OF ALABAMA. 189 
[Anderson v. The State. j 

privileges of citizenship. The use of the word other, before 

the general term “crime punishable by imprisonment in the 

penitentiary,” shows that the particular crime which disquali- 

fies is that which is punished by such impri isonment. a v. 

The State, 18 Ala. 415; Mac ‘omber’s case, 3. Mass. 25 


H. C. Tomrkins, Attorney-General, for the State. 


STONE, J.—The constitution of Alabama declares, that per- 
sons convicted of certain enumerated crimes shall not be per- 
mitted to register, vote, or hold ottice.—Art. 8, § 3. Among 
the crimes thus enumerated is larceny. It is not denied, in 
this case, that the defendant had been convicted of larceny 
since the adoption of the constitution of 1875, and that he af- 
terwards registered, and voted at the general election held in 
November, 1882. The precise ground of defense urged in the 
court below, and renewed here, was, and is, that the offense of 
which he had been convicted was petit larceny, and, under our 
statutes, not a felony. 

We do not think there is anything in this objection. The 
provision of the constitution makes no exception, and we do 
not feel at liberty to engraft one upon it. Larceny is larceny, 
whether grand or petit; and we fail to perceive that the value 
of the thing stolen, whether a shade above or a shade below the 
dividing line, can enter into its moral criminality. The ani- 
mus furandi determines the moral aspects of the question. 

We can not assent to the proposition, that “the use of the 
word ‘other,’ before the generic term ‘crime punishable by im- 
prisonment in the penitentiary, * shows that the particular crime 
of larceny, which disqualifies, is that larceny which is punished 
by imprisonment in the penitentiary.” If that construction be 
sound, then the principle must equally apply to the other 
clauses, “* malfeasance in office,” and “bribery.” Some grades 
of these are not punishable by imprisonment in the penitentiary ; 
yet we think the intention was to visit disfranchisement on ev- 
ery grade of these offenses. Moreover, if the intention had 
been to disfranchise only convicted felons, it would have been 
much easier to employ that general and comprehensive term. 

The judgment of the City Court is affirmed. 
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Russell v. Beasley. 
Bill in kyuity for Partition of Lands. 


1. Partition of lands in equity; when decreed.—To sustain a bill in eq- 
uity for the partition of lands, the complainant must allege, and prove if 
denied, an undivided interest in the lands, jointly or in common with 
the defendant; and it is not sutticient to show title in severalty to a dis- 
tinct portion. 


Aprrat from the Chancery Court of Madison. 
Hleard before the Hon. N. 8S. Granam. 


Davi P. Lewis, for appellants. 
Brannon & Jones, contra. 


SOMERVILLE, J.—We fully coneur with the chancellor 
that the present bill is not sustained by the proof. The 
suit is one for the partition of lands claimed to be owned by 
the appellants, as joint owners, or tenants in common, with the 
appellee, Beasley. The case made by the allegations of the 
bill presents an undoubted ground of equitable jurisdiction. 
It is required of the complainants, however, that they should 
show a clear title to an wn?vided ‘nterest in the lands songht to 
be partitioned.—Arnett v. Bailey, 60 Ala. 435; Horton v. 
Sledge, 29 Ala. 478: Ormond v. Martin, 37 Ala. 598. 

The evidence fails to show any estate 7 common between the 
complainants and the defendant in the suit, either by way of a 
joint tenancy, or a tenancy in common. It avails nothing to 
prove title to a distinct portion of the land proposed to be par- 
titioned, for the essence of the estate in common, necessary to 
be here ‘shown, i is that the tenants should “ own undivided parts, 
and occupy promiscuously, because neither knows his own sev- 
eralty.”—Walker’s Amer. Law (5th Ed.), p. 311. 

The evidence offered by complainants may tend to prove ti- 
tle to one hundred and forty acres of the three hundred and 
sixty acres in controversy; but the defendant also sets up an 
exclusive claim to the same tract, and the proof is strong in 
support of his adverse possession of it for such length of time 


as to make good his plea of the statute of limitations. 
VoL. LXxI. 
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We place the decision of the case, however, upon the first 
— which is the one upon which the chancellor seems to 
1ave based his decree. 


Afttirmed. 


Beason v. The State. 


Indictment Sor Rape, and Sor Carnal Nnowledge or Abuse of 


Female Child. 


1. Sufficiency of indictment; joinder of offenses; election by prosecution. 
In an indictment for rape, and for the statutory offense of having carnal 
knowledge of a female child under ten years of age, or the abuse of such 
child in the attempt to have carnal knowledge of her (Code, §§ 4304, 
4506), it is sufficient to pursue the statutory forms (Nos. 7, 8, p. 992); 
the offenses may be joined, in different counts, in the same indictment ; 
and the State can not be compelled to elect on which count it will pro- 
ceed, when the evidence on the trial discloses that the female was over 
ten years of age when the offense was committed. 

2. Competency of jurorv.—A juror is not subject to challenge for cause, 
merely because he has formed an opinion as to the guilt or innocence of 
the accused, which may be changed by the evidence: he is disqualified, 
only ‘‘when he has a fixed opinion which would bias his verdict.’ 
(Code, § 4881.) 

3. Competency of child as witness.—A child, between eleven and 
twelve years of age, being offered as a witness in this case, and being 
examined by the court to test her competency, ‘‘ manifested an entire 
want of instruction as to the nature and effect of an oath, of all religious 
training, and utter ignorance of the existence of a Supreme Being, the 
rewarder of truth and the avenger of falsehood;”’ saying that she had 
never heard of God, heaven or hell, and did not know that she would be 
punished, if she swore falsely, otherwise than by being put in jail. Held, 
that the court erred in permitting her to testify as a witness. 


From the Cirenit Court of Marshall. 

Tried before the Hon. Leroy F. Box. 

The indictment in this case was found at the April term of 
said court, 1882, and contained two counts; the first charging, 
that the defendant, Andrew Beason, “before the tinding of 
this indictment, forcibly ravished Virginia Beard, a female;” 
and the second, that he “did carnally know, or abuse in the 
attempt to carnally know, Virginia Beard, a female under the 
age of ten years.” On his trial, having been duly arraigned, 
the defendant moved to quash the indictment, “ because it was 
vague and indefinite, and charged against him two separate and 
distinet offenses, and therefore he is unable to plead to said in- 
dictment, because of its duplicity and uncertainty ;” and this 


. 


motion being overruled, he then demurred to the indictment, 
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“assigning the same grounds of demurrer as set forth in the 
said motion to quash.” The court overruled the demurrer also, 
and the defendant then pleaded not guilty; having reserved 
exceptions to the overruling of his motion and demurrer. 

On the trial, during the selection and organization of the 
jury, as the bill of exceptions recites, “the defendant pro- 
pounded questions, through his counsel, to J. W. Wedgeworth, 
one of said jurors, tending to show his incompetency as a 
juror, because of opinions formed as to the guilt or innocence 
of the defendant; and asked said Wedgeworth, if the opinion 
he had formed was of such nature as to require proof to re- 
move it from his mind; to which question said Wedgeworth 
replied, that his opinion was of such character that it would 
require evidence to remove it from his mind. The court then 
proceeded to ask said Wedgeworth the questions set forth in 
the Code ; and when asked by the court, if he had a fixed 
opinion as to the guilt or innocence of the defendant which 
would bias his verdict, he answered, Vo. The defendant chal- 
lenged said juror for cause, under his answers to the said ques- 
tions propounded to him; which challenge the court overruled, 
and called on the defendant to pass on said juror, and the de- 
fendant declining to say further in respect to said juror, the 
court directed said Wedgeworth to take his place as a juror; 
to which ruling and action of the court the defendant then and 
there excepted.” 

During the progress of the trial, it appeared from the testi- 
mony of the father of said Virginia Beard, and of other wit- 
nesses for the State, that the said Virginia was, at the time of 
the commission of the alleged offense, eleven years and four 
months old; “whereupon, the defendant moved the court to 
require the solicitor to elect upon which count of the indict- 
ment he would proceed; which motion was ov erruled by the 
court, and the defendant then and there excepted.” 

When said Virginia Beard was introduced as a witness for 
the State, “the defendant objected to her competency and ¢a- 
pacity as a witness; and the court thereupon proceeded to ex- 
amine and interrogate her, as to her responsibility if she swore 
falsely. Said Virginia stated, that she would be put in jail if 
she swore falsely, but that was all that would be done with her. 
When asked by the court, what would become of her, if she 
swore falsely, when she died, she replied, ‘Z will go to rest. 
The court asked her, if she would not be yunished by God for 
false swearing ; and she answered, ‘ Vo.’ The court asked her, 
whether she had ever heard of heaven or hell; and she an- 
swered, ‘ Vo, she had not.’ The court asked her, whether she 
had ever heard of God or the devil; and she answered, ‘ Vo.’ 


The State’s attorney asked her, in the presence of the court, if 
VOL. LXXxII. 
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wicked people would not be punished by God when they died ; 
and she answered, * .Vo, they went to rest. Said attorney asked 
her, if she knew right from wrong; and she answered, that 
she did. He then asked her, if it was right or wrong to swear 
a lie; to which she answered, that it was wrong, and that she 
would be punished if she swore a lie—that she would be put 
in the jail-house, and would be sent to the penitentiary.” The 
witness was examined at greater length, but the above is the 
substance of her examination. The defendant objected to her 
competency and capacity as a witness, and duly reserved excep- 
tions to the overruling of his several objections. 





No counsel appeared for the appellant in this court, so far as 
the reeord and dockets show ; and there is no brief on file. 


IH. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—Each count of the indictment is in the 
form prescribed by the Code; the first charging the offense of 
rape, and the second that of carnal knowledge of a female 
child under ten years of age, or, in the alternative, the abuse 
of such child in the attempt to have carnal knowledge of her. 
Code, $$ 4304, 4806; Forms 7 and 8, p. 992. The offenses are 
of the same character, and subject to the same punishment ; 
and they may be joined, in different counts, in the same indict- 
ment. The motion to quash, and the demurrer to the indict- 
ment, were properly overruled. Nor was there any ground for 
compelling the State to elect the prosecution of the one offense, 
to the exclusion of the other.—Dawkins v. The State, 
dS Ala. 376. 

2. The juror Wedgeworth Was not subject to challenge for 
cause. It is not the mere formation of an opinion touching 
the guilt or innocence of the accused, which disquatities a juror. 
The statute disqualities him only when he has a fixed opinion, 
Which would bias his verdict. An opinion, no matter how 
formed, or upon what it may be based, that is not fixed, that 
may be changed by the evidence, that will not bias the verdict, 
will not disquality.—Curson “ State, D0 Ala. 134; Bak Ss 
we. Stute, 63 Ala. 30. 

3. The child injured, at the time of the injury, was above 
the age of eleven years; and being offered as a witness, the 
defendant objected to her competency. To ascertain her ¢a- 
pacity, she was examined by the court, and by counsel, in’ the 
presence, and under the direction of the court. While it can 
not be said that she manifested a want of understanding com- 
mon to children of her years, yet she manifested an entire want 
of instruction as to the nature and effect of an oath, of all re- 
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ligious training, and utter ignorance of the existence of a Su- 
wreme Being, * the rewarder of truth and the avenger of false- 
flood.” While we agree to the doctrine laid down in Wade 
v. State, 50 Ala. 164, that in passing upon the capacity of 
children of tender years to testify, much must be left to the 
sound discretion of the primary court, and that it is only in 
strong cases the ruling of the court admitting them as witnesses 
should be reversed, we are constrained by the later case of 
Carter v. State, 63 Ala. 52, to hold the child incompetent, and 
that it was error to permit her to testify. 

Let the judgment be reversed, and the cause remanded ; the 
— will remain in custody, until discharged by due course 
of law. 


Powell v. The State. 
Indictment for Grand Larceny. 


1. Disqualification of infamous person as witness.—A conviction of an 
infamous offense disqualifies a person as a witness, but the mere finding 
of a true bill against him does not have that effect. 


From the Cireuit Court of Dallas. 

Tried before the Hon. Joun Moore. 

The defendant in this case was indicted for the larceny of an 
ox, the personal property of Peter Monk; pleaded not guilty, 
and was tried on issue joined on that plea. On the trial, as ap- 
pears from the bill of exceptions, one George Strawbridge be- 
ing introduced as a witness for the prosecution, “the defend- 
ant objected to his examination as a witness, on the ground that 
he had been indicted for grand larceny, and read to the court 
the indictment therefor, then pending in said court and undeter- 
mined, against said witness.” The court overruled the objec- 
tion, and permitted the witness to be examined; and this rul- 
ing is the only matter presented by the bill of exceptions. 


No counsel appeared in this court for the defendant, so far 
as the record and dockets show. 


H. C. Tomrkrys, Attorney-General, for the State. 


STONE, J.—It requires conviction of an infamous crime to 
disqualify a witness. The finding of a true bill against him is 
not enough.—1 Green]. Ev. § 375; Clark’s Cr. Manual, § 2437. 

The judgment is affirmed. 
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White v. The State. 


Indictment tor Grand Larceny, and Burglary. 


1. Averment of ownership of property.—In an indictment for burglary, 
where the house broken into and entered belongs to several partners, 
joint owners, or tenants in common (Code, § 4800; Sess. Acts, 1878--9, p. 
46), the ownership may be laid in any one or more of them. 

2. Misnomer; admission implied from silence.—Issue being joined on 
the plea of misnomer in a criminal case, it is competent for the prosecu- 
tion to prove, as an implied admission by the defendant, that he was ar- 
raigned and tried in the mayor’s court by the same name alleged in the 
indictment, without interposing any objection on the ground of misnomer. 

3. Same; relevancy of evidence as to custom or usage.—On the trial of 
such issue, the alleged misnomer being in the surname of the defendant, 
who was a young mulatto boy, and whose mother, testifying as a witness 
for him, was called by the surname of her former owner, and stated that 
his name was also the same, as alleged in his plea; evidence of the fact 
that, ‘‘ after the war, negroes took their surnames from their former 
owners or masters, and negro children were called by the name of their 
mother’s former owner or master,’’ has no legitimate tendency to prove 
that the defendant thus acquired his surname, and is not relevant or ad- 
missible evidence for him. 

4. Sufficiency of evidence, and charge as to conflict.—If the jury enter- 
tain a reasonable doubt as to the truth or falsity of any material fact con- 
stituting a part of the testimony in a criminal case, the defendant is en- 
titled to the benefit of that doubt, however small may be its influence; 
but this principle does not extend to a conflict in the testimony of two 
witnesses as to a collateral and immaterial matter. 

5. As to presumption implied from failure to call witness.—There is no 
rule of law which requires that, in cases of larceny or burglary, based on 
circumstantial evidence, the person who last had the rightful or innocent 
possession of the stolen property must be examined as a witness for the 
prosecution, or raises a presumption favorable to the defendant’s in- 
nocence from the failure to examine such person as a witness. 

6. Possession of stolen goods by accused.—Possession of stolen goods 
by the accused, even though unexplained and exclusive, does not au- 
thorize the inference of his complicity in the larceny or burglary charged, 
unless it is also recent, or soon after the commission of the offense; and 
while the word recent, in this connection, is not capable of any exact 
definition, but varies, within a certain range, with the conditions of each 
particular case, and though there may be cases in which the court may, 
as matter of law, pronounce the possession recent; yet the question is 
usually one of fact for the determination of the jury, and a charge which 
ignores it, or withdraws it from their consideration, is erroneous. (Over- 
ruling Maynard v. The State, 46 Ala. 85.) 


From the Cireuit Court of Madison. 

Tried before the Hon. H. C. Speake. 

The indictment in this case contained two counts; the first 
charging, that the defendant, “ Dixie White, before the finding 
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of this indictment, broke into and entered the dwelling-house 
of Ben. Matthews, with intent to steal;”* and the second, that 
he “unlawfully and feloniously took and carried away a watch, 
of the value of over twenty-five dollars, the property of Ben. 
Matthews.” The defendant pleaded in abatement on account 
of an alleged misnomer, averring that his true name was Dixie 
Wyche, and that he never had been known or called by the 
name of Dixie Wcte; and issue was joined on this plea. 
“On the trial of the plea of misnomer,” as the bill of exceptions 
states, “the defendant proved by Parthenia Wyche, that she 
was his mother, and he was named Dixie Wychie; that she was 
a slave before the war, and belonged to Dr. A. Wyche, and in 
this way her son obtained the name of Wyche. Ed. J. Mastin, 
Wm. Street, and other witnesses for the State, testified that 
they had known the defendant for several years, as Dixie 
White; and said Mastin stated, that he had known the defend- 
ant to be arraigned and tried in the mayor's court of the city 
of Huntsville, by the name of Dixie White. To this evidence of 
said Mastin the defendant objected, but the court overruled the 
objection, and the defendant duly excepted. On cross-exami- 
nation, Thos. C. Barclay, a witness for the State, testified that 
he lived in Marshall and Madison counties, Alabama, for many 
years before the war, and in one of said counties ever since the 
war; and the defendant then offered to prove by said witness, 
that after the war negroes took their surnames from their for- 
mer owners or masters, and that negro children were called by 
the name of their mother’s former master or owner. The court 
excluded this evidence, on objection by the State, and the de- 
fendant duly excepted. The jury brought in a verdict for the 
State on the plea of misnomer, and the defendant then pleaded 
not guilty.” 

“On the trial, Ben. Matthews, a witness for the State, testi- 
tied that, in April, 1881, he and William Ilalsey jointly rented 
and occupied a room over Schaudies’ boot-store in [untsville, 
from Isham J. Fennell; that he and Halsey each had a key to 
said room; that said room was broken into during said month, 
and a watch was taken trom a trunk in the room, and that he 
recovered the watch shortly afterwards; and said witness pro- 
duced and identified the watch, and deseribed how the door was 
broken open. Fred. Howe, a witness forthe State, testified that 
he was a jeweller in Huntsville; that in April, 1851, a tall, 
yellow man came into his store, accompanied by the defendant, 
and handed the said wateh to witness, and asked if it was gold ; 
saying that, if there was anything wrong about it,—that he was 
talking about buying it from the defendant. Thereupon, de- 
fendant said, ‘ You are a liar; you asked me to show you a 
jeweller’s shop, and 1 came with you.’ Witness identified the 

VoL. LXXIL. 
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watch as the one produced by said Matthews, and valued it at 
$32; did not know the tall, yellow man; sent for a policeman, 
and defendant was at once arrested at his store. He nry Ham- 
lin, colored, a witness for the State, identified the watch as one 
which he saw the defendant trying to sell on the day of his ar- 
rest, at the United States court-house in Huntsville. and testi- 
fied that the defendant left the watch with one William Miller, 
colored; that said Miller was going around trying to sell the 
watch, in the absence of the defendant; that the defendant 
¢laimed the watch, and was asking $5.00 for it before he left it 
with Miller, and was trying to sell it to a tall, yellow colored 
man, with round shoulders, who was a stranger. Said J///ler, 
colored, a witness for the State, identified said watch as one that 
the defendant had at the United States court-house, but said that 
the defendant did not leave it with him, and that he did not go 
around trying to sell it; that he met the defendant at the depot, 
on the day before the watch was seen by him at the court-house, 
and defendant then had the watch. Mr. Goodwin, a witness 
for the State, testified that he was at the defendant’s preliminary 
trial, on the day of his arrest, in April, 1881; that one of the 
witnesses for the prosecution was a tall, yellow man, with round 
shoulders, named Hashaw, who was a stranger in Huntsville, 
and was then attending the United States court as a witness. 
The defendant objec ‘ted to all of this evidence about Hashaw, 
as irrelevant and illegal; and the objection being overruled by 
the court, the defendant duly excepted. Wiliam Halsey, 
mentioned by said Matthews, was sworn as a witness for the 
State, and was put under the rule, but was not examined. This 
wasall the evidence.” 

* The court, in its general charge to the jury, said, that ‘it 
was suflicient to allege the house entered to be the dwelling- 
house of Ben. Matthews, and that although the evidence might 
show it was also the dwelling-house of William Halsey, the jury 
pag convict, because it was only necessary, in cases of larceny 

* burglary, to allege and prove one of two or more joint 
owners.” Tothis part of the charge the defendant duly exe epted. 
The court charged the jury, also, ‘that if it were proved that 
the defendant had possession of the watch, and they were satis- 
tied by the evidence that it had been stolen, then such possession, 
if unexpl: ‘ined by the defendant, was sutticient to create the pre- 
sumption of his guilt... To this part of the charge, also, the 
defendant duly excepted.” 

The defendant asked several charges in writing, which the 
court refused, and which were as follows : 

“1. If the jury find that the evidence of Hamlin and Miller 
is in conflict on material points, the jury is to determine which 
of them tells the truth, or whether either of them tells the truth ; 
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and if they have a reasonable doubt as to whether or not they 

have spoken truly, the defendant is entitled to the benefit of 

such doubt. 

“2. If Halsey had joint possession of the room with Mat- 
thews, and was present in court as a witness for the State, and 
the State failed to examine him as a witness to prove that the 
room was not eutered with his permission, then the jury is au- 
thorized to presume that the entry was made with the permis- 
sion of said ILlalsey, and the defendant should not be convicted 
of burglary. 

“3. If the jury find that the room alleged to have been 
broken and entered was at the time jointly occupied and con- 
trolled by said Matthews and Halsey, then the defendant can 
not be convicted of burglary under the indictment. 

“4. Ifthe jury find that Halsey had joint possession of the 
room alleged to be entered, and of its contents; and that the 
watch was taken from a trank in said room; and that Halsey 
was present in court as a witness for the State, and was not ex- 
amined as a witness; then the defendant’s possession of the 

vatch, if he had it in his possession, does not create the pre- 
sumption of his guilt. 

“5. Before a defendant can be convicted of burglary or 
larceny on circumstantial evidence, the person who last had in- 
nocent possession of the property must be examined as a wit- 
ness, or the failure to examine him must be accounted for.” 

Exceptions were duly reserved by the defendant to the re- 
fusal of each of these charges ; and he now relies on these several 
rulings of the court, to which, as above stated, he reserved ex- 
ceptions, as grounds of reversal. The jury, by their verdict, 
found the defendant guilty of grand larceny ; and he was there- 
upon sentenced by the court to imprisonment at hard labor for 
the county, for one year. 


Waker & Suecsy, for appellants. 
H. C. Tompxtiys, Attorney-General, for the State. 


SOMERVILLE, J.—Section 4800 of the Code of 1876, as 
amended by the act of December 4, 1878, provides, that “when 
any property, upon or in relation to which the offense was com- 
mitted, belongs to several partners or owners, it is sufficient to 
allege the ownership to be in any one or more of such partners. 
or owners.” —Acts 1878-79, p. 46. The original statute had 
reference only to personal property, and not veal.— Harris v. 
The State, €0 Ala. 50. The manifest purpose of the amend- 
ment is, to extend its operation soas to embrace property of all 
kinds, whether real, personal, or mixed. It clearly abrogates. 

VoL. LXNXII. , 
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the common-law rule, which required an indictment for burg- 
lary to state with precision the name of each of several owners 
of a building, alleged to have been burglariously entered.— Da- 
vis v. The State, 54 Ala. 88. It is now sutticient to lay the 
ownership or property in any one or more of such joint tenants, 
partners, or tenantsincommon. The indictment conformed to 
this principle, and was sufticient.— Williams v. The State, 
67 Ala. 183. 

2. Under the issue of misnomer, interposed by the defend- 
ant, it was competent to prove that he had been arraigned and 
tried in the Mayor’s Court of the city of Huntsville by the 
name of Dixie Wi/te. This, if true, was an admission by him 
of such name, in the absence of objection to it, and tended to 
prove that he was as well known by that name, as by the name 
of Dixie Wyche.. 

3. The court below very clearly did not err in excluding the ev- 
idence offered by defendant, to the effect that “negroes, after the 
war, took their surnames from their former owners or masters, 
and that negro children were called by the name of their mother’s 
former master or owner.” This testimony was too uncertain, 
indefinite, and remote, to come within that class of evidentiary 
facts regarded as relevant. It had no legitimate tendency to 
prove the same fact to be true in the particular case of the de- 
fendant, especially when as to him it was controverted as the 
principal issue in the case. It is entirely outside of the influ- 
ence of the principle permitting evidence of custom or usage. 
1 Greenl. Ev. s§ 202 e aeq.; 2 Whart. Ev. $$ 958 et seq. 

4. The proposition can not be doubted, that, if the jury en- 
tertain a reasonable doubt as to the truth or falsity of any ma- 
terial fact, constituting a part of the testimony in a criminal case, 
the defendant is entitled to the benefit of such doubt, however 
small may be its influence. The first charge asked by the defend- 
ant did not, however, f fall within the purview of this principle. It 
erroneously assumed, that the witnesses Hamlin and Miller con- 
ficted in their testimony as to a material fact. They both 
stated, that the defendant had possession of the watch alleged 
to have been stolen ; and the only conflict was as to his having 
left it with the witness Miller, and as to the latter’s exertions 
to sell it; which was a collateral matter entirely immaterial, 
and in no wise affecting the defendant’s guilt or innocence of 
the crime charged in the indictment. T he charge in question 
is, also, objectionable for ambiguity, and, for this reason, was 
properly refused. 

5. There is no rule of law which requires, in cases of burg- 
lary, or larceny, based on circumstantial evidence, that the per- 
son, who last had innocent possession of the stolen property, 
must be examined by the State, and that the failure to examine 
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such witness creates any presumption favorable to the innocence 

of a defendant. Charges numbered five and six, as requested 

by the defendant, were erroneous in assuming the existence of 

such a principle, and were properly refused. 

6. It isnot every or any possession of stolen goods by a party, 
which will authorize the inference of his complicity in the 
crime of larceny or burglary; nor, in fact, every such wner- 
plaimed possession, although it may be erc/us7re, as opposed to 
the idea of a joint possession with others. Another element is 
necessary in order to constitute a gv//ty possession. It must be 
recent, or soon after the commission of the offense to which it 
has reference.—J/enderson v. The State, 70 Ala. 23: 1 Greenl. 
Ev. § 34; Whart. Cr. Ev. § 758; Clark’s Cr. Dig. $s 97, 145, 
635: Murray ce Bell’s case, 48 Ala. 157, 675: Crawford's 
case, 44 Ala. 45. 

What is meant by “recent,” is incapable of exact or pre- 
cise definition, and the term has been said to vary, “within a 
certain range, with the conditions of each particular case.” 
Whart. Cr. Ev. § 759. There are cases, no doubt, so clear in 
nature, and undisputed in facets, as that the court could pro- 
nounce the possession recent, as matter of law; but the ques- 
tion is usually one of fact for the determination of the jury. 
Be this as it may, we are of opinion that the charge given by 
the court on this subject was erroneous, because it excluded 
from the consideration of the jury a necessary clement of a 
guilty possession—namely, that it should be recent; and its 
vice consisted in assuming that any other kind of possession af- 
fordei a just inference of the defendant's complicity in the 
crime with which he was charged. It is upon the same principle 
that charges ignoring the question of venue, and withdrawing 
it from the consideration of the jury, have always been pro- 
nounced erroneous.— Gooden v. The State, 55 Ala. 178; Bain 
ve. The State, 61 Ala. 75. The same is true of a charge ignor- 
ing or withdrawing the question of intent to defrand, in an in- 
dictment for forgery ( Gooden’s case, supra) ¢ or of any material 
fact which is a necessary constituent of the prisoner’s guilt. 
Corbett v. The State, 31 Ala. 330; Me Adory’s case, 59 Ala. 92. 

The ruling made in Maynard's case, 46 Ala. 85, is not in 
harmony with these views; and to this extent, the authority of 
that case must be overruled. 

There is nothing in the other exceptions. The judgment is 
reversed, and the cause remanded fora new trial. In the mean- 
while, the prisoner will be retained in custody, until discharged 
by due course of law. 
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Sylvester v. The State. 
Indictment Sor Murder. 


1. Organization of grand Jury; voluntary appearance of juror drawn 
but not summoned; siminons of person not drawn.—A person who was 
regularly drawn and selected as a grand juror, but was not summoned, 
may voluntarily appear, and thereby subject himself to the control of the 
court as if he had been summoned; and if a person is summoned who 
was not drawn and selected, and who does not appear, such summons 
does not work any irregularity in the organization of the grand jury. 

2. Netting day for trial; presumption of continuance .—lIf the trial is not 
begun on the day set for it, but on the next day, the record should prop- 
erly show a continuance from one day to the other; and when the record 
is silent, such continuance will be presumed, in the absence of all evi- 
dence to the contrary, and of all objection in the court below. 

do. Competency of juror; who is householder.—A man who provides for 
his family, and lives with them in a house which belongs to his wife’s 
statutory estate, of which he has control as husband and trustee, is a 
householder (Code, § 4732), and competent to serve as a juror. 

4. Dying declarations. —When dying declarations are proved to have 
been made under a sense of impending death, their admissibility or effect 
as evidence is not impaired or affected by the fact that the family of the 
deceased thought at the time that he would recover; and proot of that 
fact is not relevant or admissible as evidence. 

A. App. arance of defendants clothing; relevancy as ¢ ridence.—The 
absence of all appearance of blood on the clothing of the accused, imme- 
diately after the killing, is not a fact tending to his exculpation, when it 
is not shown, or attempted to be shown, that the nature and character of 
the wound inflicted on the deceased, or the circumstances under which it 
was inflicted, were such that stains of blood would probably have been 
found on the person or clothing of the perpetrator of the crime. 

6. Flight of accused; relevancy of evidence.—The tlight of the accused, 

at or about the time he is accused or suspected, is relevant and admissi- 
ble evidence against him, ** the force of which depends on its connection 
with other criminating facts;”? and as circumstances tending to show 
such flight, it may be to proved that search was made for him at his re- 
puted residence, and at places to which it might reasonably be presumed 
he had gone, and that he could not be found. 
r Conviction of murder in second degree .—Under an indictment for 
murder in the usual form (Code, 991, Form No. 2), a verdict of guilty of 
murder in the second degree is an acquittal of the higher offense ; and on 
a second trial, after the reversal of the judgment of conviction, although 
the defendant ean not be convicted of murder in the first degree, the jury 
may find him guilty of the second degree on evidence showing his guilt 
in the first degree, and the court may so instruct them: 

S. Use of deadly we apon; pre sumption of malice.—From the use ot a 
deadly weapon, the law infers an intent to kill, or to do grievous bodily 
harm; and if the circumstances do not show excuse, justification, or im- 
mediate provocation, the presumption of malice is conclusively drawn. 

9. Deadly weapon detined.—A deadly weapon is not one a blow from 
which would ordinarily produce death, but one from which, as it was 
used in the particular case, death would probably result; and whether 
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the weapon used was, in its nature and character, a deadly weapon, is 


generally a matter of law for the decision of the court, and not a question 
of fact for the determination of the jury. 


From the City Court of Mobile. 

Tried betore the Hon. O. J. Sees. 

The indictment in this ease was found at the November term 
of said court, 1880, and charged the defendant, Nathaniel Syl- 
vester, with the murder of Jeremiah Lynch, * by stabbing him 
with some sharp instrument, the exact character or descri ‘ription 
of which is to the grand jury unknown ;” or, as alleged in the 
second count, “by stabbing him with a knife, a more particu- 
lar description of ‘which is to the grand jury unknown.” Ona 
former trial, the defendant was found guilty of murder in the 
second degree, and sentenced to imprisonment in the peniten- 
tiary for ten years; but the judgment was reversed by this court, 
during last term, and the cause was remanded. 

In the court below, there was no objection, so far as the record 
shows, either to the organization of the grand jury, or to the 
sufficiency of the indictment; but the record shows that, in 0 
list of persons drawn as grand jurors, and whom the sheriff w 
ordered to summon, the names of Benjamin Burke and Spots. 
wood Brown were written between the names of Charles Hop- 
kins and M. Levy; while the sheriff's return, as copied in the 
judgment-entry, contains only the name of Benjamin Brown 
between the names of said Hopkins and Levy, and the judgment- 
entry further recites, that Benjamin Burke appeared and was 
excused by the court, and copies the name of Spotswood Brown 
as one of the jurors who appeared and served ; and these mat- 
ters were urged in this court as irregularities in the formation 
of the grand jury. The defendant was duly arraigned, and 
pleaded not guilty ; and the court thereupon appointed the 31st 
July, 1882, for his trial, and ordered a copy of the indictment 
and of the special venére to be served on him one entire day 
before the trial. The next judgment-entry, which recites the 
trial, is dated the Ist August, and there is no entry or recital 
showing that the cause was continued from the day before, the 
day set for the trial; and this was urged in this court as an ir- 
regularity, for which the judgment should be reversed. 

‘When’ the cause was called for trial, as the bill of exceptions 
recites, * the prisoner and his counsel being present, the court 
began the organization of the jury; and the name of C. C. 
Smith being regularly called as one of the special venive, he an- 
swered on h's vor dire, that he was not a freeholder, but re- 
sided, with his family, in a honse which his wife owned ; and 
that he supported his family, and was the head of it, but was 


not otherwise a householder. The State accepted said ‘Smith as 
VoL, LXXxI. 

















1882. ] OF ALABAMA. 203 
[Sylvester v. The State. ] 

a juror, but the defendant challenged him for cause; which 

challenge the court disallowed, and the defendant excepted.’ 

The deceased was a policeman, and was stabbed while on 
night duty, in attempting to arrest or disperse a small crowd 
of disorderly persons, in May, 1872; and he died, from the ef- 
fects of the wound, several days afterwards. Dr. Savage, the 
physician who was called to him, was examined as a w itness for 
the prosecution, and testitied, among other things, “* My opinion, 
as expressed at my second visit, was, that the wound would 
prove fatal.” Said witness was asked, on cross-examination, 
“Was that opinion assented to by the family?” The prose- 
cuting attorney objec ‘ted to this question, and the court sus- 
tained the objection ; * the defendant having admitted that the 
deceased, at the time he made the declaration [? |, was ina 
dying condition, and so believed himself to be. The defend- 
ant’s attorney stated to the court, that he expected to prove by 
the witness that the f family of the deceased did not assent to the 
opinion, but rejected it, and discharged the witness from fur- 
ther attendance on account of it. The court still refused to al- 
low the witness to answer the question, and the defendant ex- 
cepted to the refusal. The defendant’s attorney the: asked the 
witness, * Did the deceased and his family assent to your opinion 
as to the fatality of the wound ¢* The court sustained an ob- 
jection to this question, on the ground that the defendant ad- 
mitted the deceased was in such state as to make his declaration 
|admissible ¢], and the defendant excepted.” 

The defendant was arrested in Pensacola, some time after the 
commission of the offense (the year and month not being shown), 
by a policeman named Bressingham, who was introduced as a 
witness for the State, and who was asked by the solicitor, “* Had 
you looked for the defendant in Mobile at any time previous /” 
The defendant objected to this question, “as immaterial and 
irrelevant,” and reserved an exception to the overruling of his 
objection ; and the witness answered, “that he had iooked for 
him the morning after Lynch was stabbed, but could not find 
him.” The solicitor then asked, * Where did you look ¢” and 
the witness answered, * that he went to a house in Mobile, on 
the corner of Charleston and St. Emanuel streets, said to be his 
house, and all over the city, but failed to find him.” To this 
question and answer, each, objections were interposed by the de- 
fendant, and exceptions reserved to their allowance. 

Jim Dillard, a witness for the defendant, thus testitied: “1 
remember when Mr. Lynch was stabbed. I was standing on 
the corner of Charleston and St. Emanuel streets, and Nat. 
Sylvester was over to his mcther’s house. I heard two shots 
fired; and he came across the street, and asked me what was 
the matter. I told him I did not know, but that I had heard 
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two shots fired up the street. He asked me to go up there, and 
I told him I did not eare to go. He and Scott Smith then went 
that way, but soon came back, being gone not more than three 
or four minutes. I asked them, what was the matter; and he 
replied, that he did not know—that a policeman was shot, they 

said, but he did not know. They stayed at my house three or 
four hours, and then went home, or said they were going home.” 
The defendant's attorney then asked the witness, “ Was any 
blood on his clothes 4” The prosecuting attorney objected to 
this question, and the court sustained the objection ; to which 
ruling the defendant reserved an exception. 

The court charged the jury, * of its own motion, among other 
things,” as follows: ‘ Malice may be implied from the use of 
a deadly weapon; so that, if you find from the evidence that 
the killing was done with a deadly w eapon, you may infer that 
it was done maliciously. Jn determining whether or not a 
weapon used was a deadly weapon, you may look at the result 
of the blow, the manner in which the WEAPON WAS Use ad, the 
charae ter of the med pon, and the nature or the wound innic ted, 
For instanee, ir a man struck another in the hreast, with a knife 
that had a hlade three or tour ine He x long, with SO WV) ueh force 
as would probably produce death, you might say it was a deadly 
wed pon, and might tind him guilty of Vi urder?: while, if the 
blow was on the hand, and used in such a way as would not 
probably produce death, you might say the weapon was not a 
deadly weapon.” To the italicized portions of this charge the 
defendant duly reserved exceptions, and also to the refusal of a 
charge asked by him, which was in these words: “ Unless the 
jury believe, from the evidence, that the instrument with which 
the deceased was stabbed was such that a blow from it would 
ordinarily produce death, they can not infer malice from the 
mere fact that the killing was with that instrument.” 

The court further charged the jury as follows: “ Although 
you should find, from the evidence, that the defendant is guilty 
of murder in the first degree, this will not work an acquittal ; 
for, if you find from the evidence that he is guilty of murder 
in the first degree, vou should render a verdict for murder in 
the second degree.” To the giving of this charge the defend- 
ant reserved an exception. 


G. L. Sarrn, for the prisoner, argued all the points reserved 
as above stated, and cited the following authorities: Shorter 

The State, 63 Ala. 130; Flinn v. Barber. 59 Ala. 446; //al/ 
vw. The State, 51 Ala. 9: Corbett v. The State, 31 Ala. 330; “a 
dan v. The State, 52 Ala. 188; 1 Brick. Dig. 809, $$ 81, 8 


H.C. Tomrkiys, Attorney-General, for the State, cited Aaron 
VoL. LXXIi. 
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The State, 37 Ala. 106; Clark’s Cr. Manual, § 54 
The State, 55 Ala. 31; kev parte Nettles, 58 Ala. 2¢ 
Amer. Crim. Law, 712; 4 Barn. & Cr. 255. 


38; Madley 
i831 Whar. 


BRICKELL, C. J.—We can not perceive that in the organi- 
zation of the errand jury there was the least irregularity. The 
fact that two of the persons drawn and selected were not sum- 
moned, and yet voluntarily appeared, the one being excused 
from service by the court, and the other serving, is not an ir- 
regularity. Without the service of notice by the sheriff, they 
could appear voluntarily ; and appearing, they were as subject 
to the duty of jurors, and to the control of the court, as if ore 
had attended in obedience to a summons. If it be true that : 
person Was stummoned as a juror, who was not drawn and se- 
lected, it is also true that he did not appear, and was not put 
on the jury. 

2. The defendant was present in court when the day for the 

trial was set. The trial was entered upon on the day succeed- 
ing the day set. The presumption from the silence of the record 
is, that for some sufficient reason the cause was continued over 
to the day upon which the trial was had. Such a continuance, 
though not entered on the minutes, as would be more proper, 
is presumed in the absence of objection and of all evidence to 
the contrary. 
3. The juror Smith was the head of a family, for which he 
was providing, and who dwelt with him. Though the title to 
the premises on which he resided may have been in his wife, as 
her husband and trustee, he had of them rightful possession 
and control. Within the strictest meaning of the term, he was 
a householder.—Aaron v. State, 37 Ala. 106. 

4. Whether the family of the deceased were of the opinion 
that he would recover from, or die of the wounds he had _re- 
ceived, was not a relevant inquiry. It was admitted that his 
declarations, which were introduced in evidence, were made 
under a sense of impending death; and the force of the admis- 
sion, or the weight of the declarations, could not be lessened, 
because his family were more hopeful, and believed he would 
recover. 

5. The absence of all appearance of blood on the clothing 
of the accused, immediately after the killing, was not a faet 
tending to his exculpation. It was not shown, or offered to be 
shown, that it was probable from the nature and character of 
the wound, or the circumstances under which it was inflicted, 
stains of blood would have been found on the person or clothing 
of the perpetrator. A fact or circumstance not having a ten- 
dency, direct or immediate, to the proof or disproof of the mat- 














206 SUPREME COURT (Dec. Term, 
[Sylvester v. The State. ] 

ter in issue, ought not to be received as evidence.—WState v. Wis- 

dom, 8 Port. 511. 

6. The flight of a person accused of a crime, at or about the 
time he is accused or suspected, is a fact which may be received 
in evidence against him. The force of it as criminating him 
depends upon its connection with other criminating facts. A 
search for the accused at the place of his reputed residence, soon 
after the homicide, and at places to which it was reasonably sup- 
posed he had gone, connected with the failure to find him, tended 
to show that he had fled, and was properly received in evidence. 
Bowles v. State, 58 Ala. 335. 

7. Under the present indictment, a conviction could have 
been had for any or either degree of criminal homicide, of 
which guilt was shown by the evidence.—Code of 1876, § 4904. 
The former verdict, finding the defendant guilty of murder in 
the second degree, operated an acquittal of murder in the first 
degree. The acquittal was final and conclusive, and was not 
impaired because of the reversal of the judgment of conviction 
upon appeal to this court.— Bell v. State, 48 Ala. 684; Berry 
v. State, 65 Ala. 117. The defendant could be tried again only 
for the offense of which he had been convicted, and the degrees 
of criminal homicide included init. Murder in the first degree 
includes every element and ingredient of murder in the second 
degree. In view of the particular circumstances of the case, 
the instruction of the City Court, that though the jury were 
convineed of the defendant’s guilt of murder in the first de- 
gree, of that offense he could not be convicted, but could be con- 
victed of the less offense necessarily involved in it, murder in 
the second degree, was proper. 

8. The law infers from the use of a deadly weapon an intent 
to kill, or to do grievous bodily harm, because the man must be 
taken to intend the necessary and usual consequences of his act. 
And if the circumstances do not show excuse, or justification, 
or immediate provocation, the presumption of malice is drawn 
conclusively.— Hadley v. State, 55 Ala. 31; Ex parte Nettles, 
58 Ala. 268. The instructions to the jury upon this point 
were more favorable to the accused than he could of right de- 
mand. 

9. The instruction requested by the appellant was properly 
refused. It referred to the jury, for consideration and deter- 
mination, the question whether the weapon employed in the 
killing was, in its nature and character, a deadly weapon ; which 
is, generally, not a question of fact for the jury, but of law for 
the decision of the court.—2 Bish. Cr. Law, § 680; State v. 
Craton, 6 Tred. (Law), 164; State v. West, 6 Jones (Law), 505. 
A deadly weapon is one, not, as asserted in the instruction, a 
blow from which would ordinarily produce death, but one from 
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which, as it was used, death would probably result. And an 
instrument or weapon used in inflicting injuries upon the per- 
son of another may or not be esteemed deadly, according to the 
manner of its use, and the subject on which it is used.—State 
v. West, supra. And in determining, as matter of reason, 
whether the use of it imports malice, the actual effects produced 
by it are to be considered. From a consideration of the results 
of the use of the weapon, and the manner and circumstances 
of its use, the attention of the jury would have been diverted, 
if this instruction had been given. 

We find no error in the record, of injury to the appellant, 
and the judgment must be affirmed. 


Lake v. Security Loan Association. 
Bill in Equity by Mortgagor for Redemption and Account. 


1. Argumentative allegations.—Argumentative allegations in a bill are 
objectionable. 

2. Allegations of misrepresentations not showing fraud.—In a bill filed 
by a stockholder in an incorporated building and loan association, asking 
an account and redemption under a mortgage which he had executed to 
the association, averments in these words, ‘‘ Your orator’s purpose in 
obtaining said shares of stock in the outset was to enable him to borrow 
the money, and not as an investment in the stock, and this purpose was 
well known to the officers of said company; and orator was moved to 
borrow the money, and pay this $75 per month, by the statements and 
calculations made by said officers, and given to him, that this stock would 
be worth $200 per share after the one-hundredth installment was paid 
in, and he became a shareholder by the purchase of stock for the above 
purpose, and under the foregoing representations,’’—show only the ex- 
pression of an opinion or judgment on a matter which was equally open 
to both parties, and do not amount to a charge of fraud or willful misrep- 
resentation. 

3. Transcript; copy of opinion on former appeal.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, which 
was certified to the lower court for its guidance, should not be included 
in the transcript; and if included, no costs will be allowed for it. 


Apprat from the Chancery Court of Mobile. 

Heard before the Hon Joun A. Fosrer. 

The original bill in this case was filed on the 5th January, 
1882, by Thomas H. Lake, against the Security Loan Associa- 
tion, a domestic corporation organized under the general stat- 
ute (Code, §§ 1937-43) in June, 1873; and sought an account 
and redemption under a mortgage, which the complainant 
had executed to secure a loan made to him by the associa- 
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tion, and to enjoin a sale of the mortgaged property under 
power in the mortgage. Copies of the constitution, or de in 
tion of incorporation, and of the by-laws of the association, were 
made exhibits to the bill. It was provided by the constitution, 
among other things, that each stockholder or shareholder should 
pay one dollar per share, by monthly installments, until the 
amount paid in, with interest and premiums on loans, should 
make each share worth 8200, but with a proviso that not 
more than one hundred installments should be required; and 
that each stockholder should be entitled to borrow from the as- 
sociation 8200 on each share held by him, by bidding the high- 
est premium on loans at any regular monthly meeting, and se- 
suring the loan by a mortgage on real estate, subject to the 
provisions of the constitution and by-laws. The complainant 
acquired or purchased twenty-five shares of stock in the associ- 
ation, and procured a loan of 35,000 on them, at a premium 
which required him to pay 850 per month, in addition to his 
regular monthly installments of 825, or one dollar per share; 
and he exeeuted a mortgage to the association, on the 5th April, 
L876, to secure the payment of this loan as required by the ar- 
ticles of association. The complainant continued to make his 
monthly payments, until November, 1881, when he claimed 
that only about S400 was due on his debt, which he offered to 
pay; while the association insisted that the amount due was 
about 81,100, and advertised the property for sale under the 
mortgage. On the filing of the bill, an injunction was granted 
and issued as prayed. An answer under oath was filed by the 
association, and also by its president, who was joined with it as 
a defendant; and a motion was afterwards submitted to dis- 
solve the injunction, and to dismiss the bill for want of equity. 
The chancellor overruled this motion, and also overruled a de- 
murrer to the bill for want of equity; but his decree was re- 
versed by this court on appeal, at the last term, and the cause 
was remanded, as shown by the report of the case (69 Ala. 456), 
where the material facts are stated at greater length. 

After the remandment of the cause, the complainant filed an 
amended bill, in which he insisted that the by-laws of the asso- 
ciation were inconsistent with the articles of incorporation, in 
that they contemplated a continuance of the membership * un- 
til the anticipated value of $200 per share has in fact been at- 
tained, when, as he apprehends, no such result can ever be at- 
tained, and hence no end to the demands of 850 per month ;” 
claimed the right to withdraw, and have his loan cancelled, on 
the terms which he had offered, and which, as he insisted, were 
in accordance with the constitution of the association; alleged 
that the accounts were complicated, and that, on a proper ae- 
counting, he was not indebted in a greater sum than he had 
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offered to pay. The opinion of this court renders it unneces- 
sary to state these, or any other allegations of the amended 
bill, at length. The chancellor held that the amendments did 
not obviate the objections taken to the bill on the former ap- 
peal, and therefore sustained a demurrer to the bill as amended, 
on numerous grounds specifically assigned; and his decree is 
now assigned as error. 


James Copns, for appellant. 
IH. Prvans, contra. 


STONE, J.—Most of the questions raised by the amended 
bill were considered and decided by us, when this case was 
before us at a former term.—Security Loan Association v. 
Luke, 69 Ala. 456. We wwill not repeat what we then said. 
The frame of the amended bill is objectionable, in that it is, 
in large degree, argumentative. 

(ne clause in the amendment seeks to raise a question not 
sufliciently charged in the original bill, and hence not consid- 
ered on the former hearing. Its language is: “ Your orator 
shows that the purpose of obtaining the 20 [257] shares of 
stock in the outset was to enable him to borrow the money, and 
not as an investment in the stock, and that this purpose was 
well known to the officers of the company; and that orator was 
moved to borrow the money, and pay this $75 per month, by 
the statements and calculations made by the officers, and given 
him, that this stock would be worth 3200 per share after the 
100th installment was paid in, and he became a stockholder by 
purchase of the stock for the above purpose, and under the 
foregoing representations.” This was, at most, the expression 
of an opinion or judgment, on a matter which, it would 
seem, Was equally open to both parties. No willful misrepre- 
sentation is charged, nor does it appear that any representation 
of fact was made. The charge is wholly insufficient to justify 
relief.—2 Brick. Dig. 14, $$ 16,21. The decree of the chan- 
cellor, dissolving the injunction, must be affirmed. 

We feel it our duty to call attention to an irregularity dis- 
closed in the the transcript we have been considering. On the 
former appeal in this case, the decree of the chancellor was re- 
versed; and, pursuant to the statute in such cases, a copy of our 
opinion thus rendered was certified to the court below, for its 
guidance. In the present transcript that copy-opinion has been 
re-certified back to us, thus making it a part of the present 
transcript, and very materially swelling its volume. That copy- 
opinion was no part of the record, and should not have been 
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embodied in this transcript. The register is entitled to no 
compensation for that part of the transcript, and none is al- 
lowed him. 


Affirmed. 


Moog v. Talcott. 


Creditors’ Bill to set aside Fraudulent Conv yance, or have it 
declared General Assignment. 


1. Filing bill in double aspect.—A creditors’ bill can not be filed in a 
double aspect, asking to set aside a conveyance as fraudulent, or, in the 
alternative, to have it declared and enforced as a general assignment 
under the statute (Code, § 2126), enuring to the equal benefit of all the 
creditors; and the principle applies equally to a general creditors’ bill, 
and to a bill filed by one or more creditors for their own benefit. (Ad- 
hering to Lehman v. Meyer, 67 Ala. 396, which overruled Crawford 
vr. Kirksey, 50 Ala. 590.) 


Arreat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed on the 17th January, 1882, by 
James Talcott, “in behalf of himself and all other creditors of 
the late tirm of J. Frenkel & Co., who will become parties 
complainant hereto, and who will contribute to the costs of this 

cause,” against the persons composing the late firm of J. 
Frenkel & Co., the partners composing the firm of A. & B. 
Moog, M. J. Goldsmith, and several other persons; and sought 
to set aside several conveyances executed by the said Frenkel 
& Co., individually and as partners, on the ground that they 
were executed ard accepted with the intent to hinder, delay, 
and defraud their creditors; or, in the alternative, that the 
several conveyances be construed together, declared and en- 
forced as a general assignment, enuring to the benefit of all the 
grantors’ creditors equally. The defendants demurred to the 
bill, assigning specifically several grounds of demurrer, the 
substance of which was, that these alternative averments and 
prayers were inconsistent and repugnant. The chancellor over- 
ruled the demurrer, and his decree overruling it is now as- 
signed as error. 


J. L. & G. L. Surrn, and Macartney & CLarkeg, for ap- 
pellants, cited Gordon’s Adm’r v. Ross, 63 Ala. 366; Lehman 
v. Meyer, 67 Ala. 396; Micou v. Ashurst, 55 Ala. 612; Rives 
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v. Walthall, 38 Ala. 332; Ray's Adm’r v. Womble, 56 Ala. 
32; Warehouse Co. v. Jones, 62 Ala. 550. 


Hannis Taytor, contra.—Admitting the general rule laid 
down in the cases cited for appellants, and the correctness of 
its application to bills tiled by special creditors; yet this rule 
can not be applied to general creditors’ bills. In each aspect 
of a general creditors’ bill, the foundation for relief is the 
same—that is, the fraudulent acts of the parties; and the relief 
prayed is the same—namely, the condemnation of the property 
to the claims of all the creditors equally. It is a solecism to 
say that such a bill seeks, in one aspect, to uphold a contract or 
conveyance, and to annul it in the other. i each aspect, the 
attempt is to annui the contract made by the parties, and, in its 
stead, to enforce rights which arise by operation of law. A 
conveyance which will be enforced as a general assignment, 
and a conveyance which will be set aside for fraud, are alike 
fraudulent conveyances, which the statute annuls, in whole or 
in part, and sets up in their stead rights which the parties at- 
tempted to destroy. The ingenious devices of insolvent 
debtors are manifold, and the facts may be so obscured, as in 
this ease, that a general creditors’ bill in a double aspect is the 
only remedy that can be successfully invoked; and when the 
assets of the debtor, attempted to be put beyond the reach of 
his creditors, are thus reached, and condemned to the satisfac- 
tion of all his debts equally, no legal principle is violated, and 
no rule of pleading is infringed. 


SOMERVILLE, J.—In Lehman v. Meyer, 67 Ala. 396, we 
held a creditors’ bill demmurrable, as being repugnant and in- 
consistent, which was framed in the double aspect of having a 
conveyance, executed by a debtor, declared, in the one alterna- 
tive, fraudulent and void, because made to hinder, delay or 
defraud the creditors of the grantor; and, in the other alterna- 
tive, seeking to sustain the same conveyance as a general assign- 
ment, enuring equally to the benefit of all of his creditors. 
This decision expressly overruled the case of Crawford 
v. Nirksey, 50 Ala. 590, in which the opposite conclusion had 
been reached. 

The principle was recognized, as often before declared by 
this court, that a bill in equity may generally be framed in a 
double aspect, and will be sustained, in all cases, where each 
alternative averment would be the foundation for precisely the 
same relief, and the same defenses are applicable to each. 
Gordon’s Adm’r v. Ross, 63 Ala. 363; Vicon v. Ashurst, 
55 Ala. 607; Rives v. Walthall, 38 Ala. 329; City of Eufaula 
v. McNab, 67 Ala. 588. But the court further held, that the 
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two separate reliefs prayed for, in the dual aspects of the bill, 
were clearly repugnant and inconsistent; the complainants 
seeking, in the one alternative, to destroy the validity of the 
conveyance, by having it adjudged an absolute nullity; and, in 
the other, to sustain it as valid and legal, under the provisions 
of the statute upholding it as a general assignment. The 
effect, in the one case, is to claim against the conveyance, and, 
in the other, to claim under it—Code, 1876, $ 2124; Rapier 
v. Gulf City Paper Uo., 64 Ala. 342; Code, § 2126. We are 
of opinion that this conclusion is in entire harmony with the 
previous adjudications of this court, and that the case of Craw- 
Jord v. Kirksey, supra, was properly overruled. 

It is urged, however, in argument, that this being a general 
creditors bill, the relief prayed is the same in both alterna- 
tives—the condemnation of the debtor’s property to the satis- 
faction of his debts. This is the same argument adopted in 
support of the conclusion reached in Crawford v. Nirksey, su- 
pra, the reasoning of which was condemned as unsound in LeA- 
man v. Meyer, 67 Ala. 396, cited supra. The suggestion is 
based upon a misapprehension of the legal principle involved. 
There is one sense in which the relief prayed for, in every pos- 
sible aspect of a bill, is remotely the same—the collection of the 
complainant's demand out of the defendant's property. But 
the rule under consideration contemplates rather the dmmediate 
legal relief prayed for, which is the foundation and source of 
this remote relief. One may, for example, reach the same re- 
sult by assailing a decree against himself, seeking to set it aside 
on the ground of fraud, and by reviewing it for error apparent; 
yet it has been held that the two aspects united in the same bill 
would be repugnant and inconsistent.— Gordon's Adm’? v. Loss, 
63 Ala. 363. So, fora like reason, a bill has been held demur- 
rable, which seeks, in one aspect, to Have a mortgage cancelled, 
because executed to secure a debt founded on an alleged illegal 
consideration, and, in the other, to establish the mortgage and 
redeem the mortgaged premises.—Wicou v. Ashurst, 55 Ala. 
607. A like repugnancy was declared to exist in a prayer for 
the enforcement of a vendor's lien as a valid obligation, and a 
proposed amendment to the bill praying for a rescission and 
cancellation of the contract of sale as being vo/d for ultra vires. 
City of Eufaula v. MeNab, 67 Ala. 589. The same principle 
was recognized in another case, where it was adjudged that the 
complainant could not seek to have a w/// declared void on the 
one hand; or, else, on the other, va//d, and to have the lands 
devised by the will partitioned by decree of the court among 
those entitled.— MeCooker v. Brady, 1 Barb. Ch. 329. These 
several adjudications are strong illustrations of the principle 
under discussion, and are closely analogous to the ease in hand. 

VoL. LXx1I. 




















1882. } OF ALABAMA. 213 


[Moog v. Talcott. ] 


In the present case, not only are the alternative averments of 
the bill conflicting, and the disjunctive reliefs diametrically re- 
pugnant, but there is a manifest repugnancy even in the results 
of these reliefs. If the conveyance assailed is decreed a gen- 
eral assignment, thus being sustained in its legal validity, all 
the creditors of the grantor, whether parties to the bill or not, 
would be entitled to participate, pro rata, in the fruits of the 
litigation. It would, under the statute, “enure to the benefit 
of all of the creditors of the grantor egually.”—Code of 1876, 
$ 2126. If, on the other hand, the conveyance is declared ab- 
solutely void for fraud, the grantee would get no portion of his 
claim secured by it, unless there was a remaining surplus, but 
would forfeit his rights under the instrument because of his 
participation in the covinous transactions.—Bump on Fraud. 
Conv. 467, 470. So, too, in the latter case, those creditors are 
preferred who, through their superior diligence, may have ob- 
tained a prior lien by filing the first bill. If, in other words, 
the conveyance be void for fraud, those creditors of the debtor, 
who file separate bills, obtain a preference regulated by the or- 
der of time in which they commenced their suits—he being 
adjudged to be first in right who was first in time.—vans v. 

Welch, 63 Ala. 250; Hone v. Henriquez, 13 Wend. 240; Pump 
on Fraud. Conv. 535; 1 Brick. Dig. 655, $$ 217, 222. 

The test, in all such cases, is said to be, if a decree pro con- 
JFesso should be taken, could the court, looking merely at the 
statements of the bill and the confession, grant any certain re- 
lief to the complainant.—Aives v. Walthall, 38 Ala. 333 ; 
Charles v. Dubose, 29 Ala. 367. In such event, would it not 
be “mere matter of speculation and conjecture with the court, 
as to which of the titles should [in this case] be made the foun- 
dation for relief ’’—Lehman v. Meyer, 67 Ala. 404. No chan- 
cellor could reasonably be compelled, in cases of this nature, 
to search the records of his own, and perhaps of other courts, 
in order to determine this question of relative priorities and of 
conflicting liens. The rules of certainty, governing our system 
of equity pleadings, require that these difficulties should be 
solved by a mere inspection of the face of the bill; just as we 
would determine the sufficiency of a demurrer, or of a motion 
to dismiss for want of equity. So far as concerns the rule un- 
der discussion, therefore, we can discern no sound distinction 
in its proper application to general creditors’ bills, and such as 
are filed in the interest of particular creditors. 

The court, in our opinion, erred in overruling the demurrer 
to the bill; and the decree of the chancellor is reversed, and 
the cause remanded. 
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Eslava wv. Farley. 
Superaedeas of Execution on Assigned Judgment. 


l. Parties to petition for supersedeas ; liability of assignee for coats. 
When a petition is filed for the supersedeas of an execution, sued out by 
an assignee in the name of the original plaintiff, the assignee may be 
made a defendant thereto; and if he comes in voluntarily as a party, and 
is unsuccessful in resisting the supersedeas, costs may be adjudged against 
him, under the general statute (Code, § 3128), as the unsuccessful party 
in a civil suit. 

2. What may be assigned as error.—A party can assign as error only 
matters which are prejudicial to him: erroneous rulings, prejudicial to 
others, but not injurious to him, are not available to reverse the judg- 
ment. 

3. NSuretic 8 for costs, hy party resisting supersedeas of erecution.—There 
is no statute which requires the assignee of a judgment, when resisting 
the supersedeas of an execution sued out by him in the name of his as- 
signor, to give security for the costs if unsuecessful, or which authorizes 
a summary judgment against sureties given by him voluntarily; yet he 
can not assign as error such summary judgment against his sureties, 
since it is not prejudicial to him. 


Arreat from the Circuit Court of Mobile. 

The record does not show the name of the presiding judge. 

In this ease, as the record shows, an action was commenced 
in said court on the 6th January, 1871, in the name of John C. 
Wilson, against Mrs. Celestine Eslava; and a judgment by de- 
fault was rendered against the defendant in said action, on the 
16th January, 1872. From this judgment an appeal was sued 
out by the defendant, returnable to the June term, 1872, of this 
court, and an appeal bond given, with Charles Farley and F. 
H. Aubert as sureties; and the judgment was aflirmed by this 
court, at the same term, with damages and costs, against the 
appellant and her sureties. On this affirmed judgment an exe- 
cution was sued out on the 10th February, 1873, against Mrs. 
Eslava and her sureties on the appeal bond, which was levied 
on certain real estate in the city of Mobile, as the property of 
Mrs. Eslava; but the levy was released, and the execution so 
returned, by the order of the plaintiff. On the 17th March, 
1880, said judgment was transferred by the plaintiff therein to 
Jules Eslava, by written assignment in these words: * For value 
received, I hereby assign, transfer, and set over this judgment, 
to Jules Eslava,—I not to be liable for any costs.” Another 
execution was issued on said judgment, on the 23d October, 
1880, which was levied on property belonging to said Charles 
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Farley; and he thereupon filed his petition for a supersedeas of 
said execution, alleging the facts above stated; also, that the 
release of the former levy on the property of Mrs. Eslava was 
made without his knowledge or consent, that the greater part 
(if not the whole amount) of the judgment was paid before the 
assignment to Jules Eslava, and was known by him to be paid 
when he took the assignment, and that the assignment was 
without consideration. 

On the filing of this petition, an order for a supersedeas was 
granted by the presiding judge of the circuit (Hon. H. T. Tovt- 
MIN), on the petitioner giving bond as required by law; and the 
bond was given as required. Thereupon, a petition was filed 
by said Jules Eslava, the assignee of the judgment, alleging 
that he was the real and beneficial plaintiff in the judgment, 
and praying that he be allowed to intervene for his own protec- 
tion as a defendant to the petition for a supersedeas; and he 
was allowed to intervene and defend, in the name of said Wil- 
son, the plaintiff in the judgment. The record sets out, also, 
‘a bond for costs,” executed by said Jules Eslava, with George 
Eberlein and N. Crane as his sureties, conditioned as follows: 
“Whereas, Jules Eslava is the transferree of a judgment ob- 
tained by John C. Wilson against Charles Farley, surety on the 
bond of one Mrs. Eslava, and has caused an execution to issue 
thereon; and whereas, said Farley has petitioned the Circuit 
erg of said county to supersede said execution ; now, if the 
said J. Eslava shall well and truly pay all costs that accrue 
ese said Eslava or said Wilson, or are adjudged to be paid 
by them or either of them, by reason of the issue of said exe- 
cution, or in said cause of said Farley’s petition, then this in- 
strument to be void,” We. 

The record does not show any order of the court, requiring 
the execution of this bond, or recognizing it in any way; but, 
an issue having been formed between said Eslava and F ‘arley, on 
the averments of the petition for a supersedeas, and submitted to 
a jury, who returned a verdict in favor of the petitioner, the 
court thereupon rendered a judgment perpetually superseding 
an execution on the judgment, ‘and that said Charles Farley 
have and recover of said Jules Eslava, and of George Eberlein 
and N. Crane, his sureties, all costs in and about this behalf ex- 
pended.” The appeal is sued out in the names of all the de- 
fendants, but errors are assigned by said Eslava alone; the as- 
signments being the rendition of the judgment against him on 
the verdict, and the summary judgment against Eberlein and 
Crane as his sureties. 


Warrs & Sons, for appellant. 
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BRICKELL, C. J.—The assignment of the judgment ear- 
ried with it a right to the assignee to sue out execution, or to 
sue thereon in the name of the original plaintiff, and independ- 
ent of his control.— Harrison v. Marshall, 6 Port. 65; Haden 
v. Walker, 5 Ala. 86. The assignee, having these rights, and a 
complete equitable title to the judgment, of which courts of 
law take notice, could properly have been made a party defend- 
ant to the petition for a supersedeas of the execution issuing 
upon it. Coming in voluntarily, making himself a party, and 
alone entering into a contest of the petition, in which he was 
unsuccessful, costs were properly adjudged against him. Within 
the spirit and meaning of the words of the statute, he was the 
unsuccessful party in a civil action at law, of whom the sue- 
cessful party is entitled to recover costs.—Code of 1876, § 3128. 

The assignee, Eslava, alone assigns error. Parties are per- 
mitted to assign only such matters as error, which may be of 
injury to them. Errors not of injury to them, however inju- 
rious to other parties who do not complain of them, are not 
available for the reversal of a judgment.—1 Brick. Dig. 102, 
§$ 284. It was erroneous to render judgment against Crane and 
Eberlein, the sureties of Eslava, for the costs. There is no 
statute requiring a suretyship for costs in a ease of this kind, 
and, of course, none which authorizes a summary judgment 
against the sureties, if given voluntarily.—Garrett v. Fuller, 
36 Ala. 179. They acquiesce in the judgment, and of it the 
appellant has no cause of complaint. 


Aftirmed. 


Cole v. The State. 
Indictment for Trespass on Crop by Stock. 


1. Permitting stock to trespass on lands inclosed by common fence; char- 
acter of fence.—Under the statute which makes it a misdemeanor for any 
person occupying or cultivating lands under a common fence with others, 
to ‘turn stock of any kind into such inclosure, or knowingly suffer such 
stock to go at large therein, without a suflicient guard to prevent injury 
to crops’’ (Code, § 4414), though the inclosing fence should be substan- 
tial, it is not necessary that it should be a statutory fence (/). § 1586). 

2. Same; constituents of offense.—A conviction can not be had under 
this statute, on proof that the defendant, acting in good faith, suffered 
his hogs to range at large in an extensive woodland, adjoining the in- 
closed lands, whence they made their way into the inclosed lands through 
defects in the common fence. 

VoL. LxxIl. 
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3. Same; damages and fine.-—The damages inflicted by the stock, 
which the statute declares “shall be held a part of the penalty imposed 
by the court, and shall go to the party injured,’’ are not a part of the 
fine, but are given in addition to the fine. 


From the County Court of Wilcox. 
Tried before the Hon. Jonn Prriroy. 


Joun Y. Kitparrick, for appellant. 
H. C. Tomrxkrns, Attorney-General, for the State. 


SOMERVILLE, J.—The defendant was convicted in the 
court below of the offense of knowingly suffering his stock to 
go at large in an inclosure, occupied or cultivated by himself 
and several others under a common fence, without a sufficient 
guard to prevent injury to the crops.—Code 1876, § 4414. 

The evidence shows that the defendant suffered his hogs to 
range in an adjoining woodland, consisting of about two thou- 
sand acres, which was outside of the common fence. This 
fence was a very inferior one, in no sense lawful within 
the statutory definition, being in some places not over a foot 
high. The stock do not seem to have been kept on the com- 
mon premises, though they had trespassed thereon previously, 
and of this fact the defendant had been advised. There is no 
evidence tending to show that he turned them into the inclos- 
ure, but only that he suffered them to range in the wood-land, 
whence they found their way within the land inclosed by the 
common fence, by reason of the defects in it. 

It is insisted that the common fence here described must be 
a lawful fence. The statute does not say so, and we can not, 
therefore, so construe the words. Any substantial fence, law- 
ful or not lawful, in our opinion, comes within the meaning of 
the statute, if it is used in common by several parties, who to- 
gether cultivate or occupy a tract or parcel of land, inclosed 
by such fence. The manifest effect, if not one of the chief 
purposes of the act of March 8, 1876 ( Acts of 1875-76, p. 288), 
now embraced within the provisions of section 4414 of the 
Code, was to take cases coming within its influence out of the 
operation of the previously existing statute, which relieved the 
owners of stock from liability for trespasses by such stock 
where ~ trespassed on lands not inclosed by a lawful fence. 
Code, § 1587. 

But we are also of opinion, that the defendant would not be 
guilty of knowingly suffering his stock to go at large within 
the common incosure, if he in good faith only suffered them 
to range in the woodland adj acent thereto. Penal statutes 
must be strictly construed ; an such a construction of this act 
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would preclude the supposition, that the General Assembly 
contemplated that its scope should be so sweeping, and its opera- 
tion so severe, as that here contended for in behalf of the State. 
It was the joint duty of the defendant and the other co-occw 
pants of the land trespassed on to repair the common fence, 
and its dilapidated condition was as much the fault of the one 
as of the others. The primary object of the statute seems to 
have reference to protection against trespasses from within, 
ther than from without, although it clearly includes in cals 
any case where one of the joint occupants turns stock of any 
kind into the inelosure, wherever they may be kept in custody. 
The stock may, furthermore, have been permitted to run in the 
woodland, without finding their way into the cultivated land. 
The fact that defendant suffered them to run at large without 
the common fence, is not the same as suffering them to go at 
large within the common fence. The court, in our opinion, 
erred in refusing to give the charges requested by appellant 
touching this phase of the statute. 

The act under consideration (Code, § 4414) provides, that 
the party convicted shall be fined “not less than ten, nor more 
than fifty dollars; and a/so the amount of the damages inflicted 
by the stock, which damages shall be held as a part of the pen- 
alty imposed by the court, and shall go to the party injured.” 
It is insisted that the damages going to the owner must be em- 
braced in, and are intended to constitute a part of the fine. 
We are clear in the opposite view. The words of the statute 
plainly mean otherwise. If any doubt remain, it would be 
solved by the words of the original act, which assessed the fine 
“in addition to the estimated amount of the damages inflicted 
by said stock.”—Acts 1875-6, p. 288. 

The judgment is reversed, and the cause remanded. 


Walker v. The State. 
Indictment for Arson. 


1. Oath of petit jury.—aA recital in the judgment-entry, in a criminal 
case, that ‘‘the jury was sworn according to law to try the issue joined,’’ 
does not show a substantial compliance with the statute (Code, § 4765), 
but negatives the idea that the proper oath was administered. 


From the Circuit Court of Wilcox. 
Tried before the Hon. Joun Moore. 
VoL. LXXII. 
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The appellants in this case, Lewis Walker and Cato Sellers, 
were indicted, jointly with several other persons, at the Novem- 
ber term of said court, 1875, for arson, in setting fire to the 
county jail, where they were at the time confined under crimi- 
inal charges. At the same term of the court, some of the de- 
fendants pleaded guilty to the charge of arson in the second de- 
gree, and sentence was pronounced uponthem. At the Spring 
term, 1878, Walker and Sellers were tried on issue joined on 
the plea of not guilty, and were convicted of arson in the sec- 
ond degree; but the judgment of conviction was reversed by 
this court, at their instance, and the cause was -remanded. 

Walker v. The State, 61 Ala. 30, At the Spring term, 1879, 
a new indictment was found against Walker and Sellers; and 
at the November term, 1881, being duly arraigned on the in- 
dictment, each of them filed a special plea of former acquittal, 
setting out the proceedings had under the tirst indictment; and 
the issue on this plea being found against them, they then 
pleaded not guilty. Issue being joined on this plea, as the 
udgment-entry recites, “ thereupon comes a jury,” &e., * who, 
cones duly elected, tried and sworn according to law to try the 
issue joined, upon their oaths” returned a verdict of guilty. 
On the trial, the defendants reserved a bill of exceptions to sev- 
eral rulings of the court, which it is unnecessary to state. 


S. J. Cumine, for the appellants, argued the points reserved 
by the bill of exceptions, and insisted that the oath administered 
to the jury, as shown by the judgment-entry, must work a re- 
versal of the judgment; citing, to this point, Schamberger v. 
The State, and Allen v. The State, decided at the last term. 
68 Ala. 543; 71 Ala. 5. 


H. C. Tompkins, Attorney-General, for the State, cited and 
relied on the following cases: /?éles v. The State. 5 Ala. 72; 
Crist v. The State, 21 Ala. 1387; McGuire v. The State, 37 Ala. 
161; Johnson v. The State, 47 Ala. 9, 60; Smith v. The State, 
47 Ala. 540; MeNeill v. The State, 47 Ala. 503; MeCaller v. 
The State, 49 Ala. 540; Bush v. The State, 52 Ala. 13; Moore 
v. The State, Tb. 524; Mitchell v. The State, 58 Ala. 417; At 
kins v. The State, 60 Ala. 45; Pickens v. The State, 58 Ala. 
364. He insisted that these cases laid down the correct rule, 
which should be re-established, notwithstanding the later deci- 
sions cited for appellant. 


STONE, J.—In Allen v. The State, and Schamberger v. The 
State, at last term, we ruled that the oath administered to the 
jury was insufficient in a criminal case. We are not inclined to 
depart from those rulings, which were but re-affirmations of 
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the then later utterances of this court. Nor will we enter upon 
a re-examination of the question. Inattention in this behalf 
causes many reversals in this court, and it would probably be 
well for the legislature to remedy the evil. The conviction in 
the present case must be reversed. 

There is nothing in the other points urged.— Lockett v. The 
State, 63 Ala. 5; Walker v. The State, 61 Ala. 30. 

Reversed and remanded. Let the defendants remain in cus- 
tody, until discharged by due course of law. 


Underwood v. The State. 
Indictment for Larceny of Cow. 


1. Averment and proof of ownership of thing stolen.—In an indictment 
for larceny, the ownership of the property or thing stolen must be al- 
leged, or the failure to allege it must be excused by proper averments ; 
and a variance between the allegations and the proof is fatal to a con- 
viction. 

2. Misnomer and rariance.—The mere mis-spelling of a name, whether 
of the defendant or a third person, does not vitiate an indictment, and 
is not a fatal variance, unless the difference causes a material change in 
the pronunciation of the name. 

3. Same; whether question for court or jury—Whether one name is 
idem sonans with another, notwithstanding a difference in the spelling of 
the two, is a question of fact for the determination of the jury, when it 
arises on the evidence under the plea of the general issue, and not a 
matter of law for the decision of the court. 

4. Recent possession of stolen goods.—The possession of stolen goods 
recently after the larceny, if unexplained, is a criminating fact, from 
which the jury may infer the defendant’s complicity in the larceny ; and 
the question of its sufficiency being for their determination alone, the 
court may refuse to instruct them that such unexplained recent posses- 
sion, ‘‘ without other circumstances tending to show felonious intent, 
does not amount to proof beyond a reasonable doubt of a larceny com- 
mitted by the defendant.’’ 


From the Cireuit Court of Perry. 

Tried before the Hon. Joun Moore. 

The indictment in this case charged, in a single count, “that 
Perry Underwood, a/ias Charley Williams, feloniously téok 
and carried away a cow, the personal property of Ann /oo/ey.” 
The defendant pleaded not guilty, and issue was joined on that 
plea. On the trial, Mrs. Ann Foley was introduced as a wit- 
ness on the part of the State, and testified, “ that the cow men- 
tioned was her property, and was stolen from her in Dallas 
county, at her place about four miles from Selma, where her 


cattle were kept in a pasture; that she was in Selma on the day 
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the defendant sold the cow, and had not missed her, until she 
was told, in Selma, that he had brought the cow to Selma, and 
had sold her to a butcher; and that when she went home, in 
the afternoon of that day, she went around her pasture, and 
found where the fence had been pulled down and the cow 
taken out. She testified also, on cross-examination, that her 
name was Ann Foley, and was so spelled and pronounced by 
her, and that she never spelled it Hooley. The defendant then 
moved the court to exclude from the jury so much and such 
parts of the testimony of the witness as tended to show prop- 
erty in Ann Foley, because the indictment alleges the property 
to be in Ann Fooley, and not Ann Foley ;” and duly excepted 
to the overruling of his motion: Richard Teague, another 
witness for the State, testified, that the defendant came to his 
house in the outskirts of Selma, about ten o’clock at night, the 
day before he sold the cow in Selma, having the cow tied with 
a rope, and asked to stay all night, saying that his father had 
sent him, from Summertield, to carry the cow to a butcher in 
Selma; and the butcher in Selma, to whom the cow was sold 
by the defendant on the next morning, testified to that fact. 
“This being the substance of all the evidence, the defendant 
requested the court, in writing, to instruct the jury as follows: 
1. ‘If the jury believe, from the evidence, that the only evi- 
dence of the defendant’s guilt is, that he was in possession of 
the stolen cow, and that he failed to account satisfactorily for 
his possession, without other circumstances tending to show 
felonious intention, this does not amount to proof beyond a 
reasonable doubt of a lareeny committed by the defendant.’ 
2. ‘If the jury believe, from the evidence, that the property 
charged to have been stolen, and alleged in the indictment to 
be the property of Ann Fooley, was in fact the property of Ann 
Foley, the defendant can not be convicted under this indict- 
ment.’” The court refused each of these charges, and the de- 
fendant excepted to their refusal. 


B. F. Sarroip, for the appellant, cited Lynes v. The State, 
5 Porter, 236; Humphrey v. Whitten, 17 Ala. 30; Beene 
v. Railroad Co., 3 Ala. 660; Gabriel v. The State, 40 Ala. 357. 


-H. C. Tompktns, Attorney-General, for the State, cited Page 
». The State, 61 Ala. 16; Co quit ». The State, 61 Ala. 48; 
Roherts v. The State, 61 Ala. 401; Moorer v. The State, 44 Ala. 
16; Maynard v. The State, 46 Ala. 85; Neal v. The State, 
53 Ala. 465; Wharton’s Amer. Crim. Law, § 1277. 


BRICKELL, C. J.—An indictment for larceny must state 
the ownership of the property charged to have been stolen, or 
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excuse the omission by proper averments. When the owner- 
ship is alleged, a variance between the allegation and the proof 
entitles the accused to an acquittal, though it will not bar a new 
indictment describing or averring the ownership properly. In 
this case, the name of the owner of the thing jobs is averred 
to be Ann Fooley, while the evidence was that the true name 
of the owner was Ann Foley, so spelled and pronounced by 
her, and never spelled or pronounced as Ann Fooley. 

The mere mis-spelling of the name of the accused party, or 
of the name of a third person whom it may be necessary to 
mention, itself will not vitiate an indictment, or produce a 
fatal variance, unless it is apparent that the mis-spelling causes 
a material change in the pronunciation or sound of the two 
names. Whether one name is ¢dem sonans with another, is not 
a question of orthography, but of pronunciation, “depending 
less upon rule than upon usage ;” and when it arises in evi- 
dence on the general issue, is a question of fact for the deter- 
mination of the jury, not for the decision of the court. 
1 Whart. Cr. Law, § 597; Commonwealth v. Donovan, 
13 Allen, 571. The motion to exclude the evidence, and the 
instruction requested, were but efforts to withdraw the inquiry 
from the consideration of the jury, and were properly over- 
ruled. 

The recent, actual, unexplained possession of stolen goods, 
is a fact from which the jury may infer the complicity of the 
defendant in the larceny. Whether it is sufficient evidence of 
guilt, is a question for their determination. There may be 
eases in which it would stand alone, unconnected with any 
other criminating fact, and from it the jury would not probably 
infer guilt. Whether the inference is just and reasonable— 
whether the fact satisfies the minds of the jury as reasonable 
men, beyond all reasonable doubt, of the guilt of the aecused— 
the court can not determine. The charge requested upon this 
point assumes to declare the sufficiency of the evidence, and 
was an invasion of the province of the jury. There was no 
error in its refusal. 


Aftirmed. 


Russell v. The State. 
Indictment for Gaming. 


1. Playing cards at public places.—A room in a house belonging to the 


proprietor of a hotel or tavern, and used by him at the time for the ac- 
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commodation of guests, is appurtenant to the hotel or tavern, and with- 
in the statute against playing cards at hotels and other public houses 
and places (Code, § 4207), although situated on a separate lot, eighty or 
ninety feet from the hotel, and never before used for the accommodation 
of guests. 


From the Cireuit Court of Monroe. 
Tried before the Hon. Wu. E. Crarke. 


H. Pinians, and C. J. Torrey, for appellant. 


H. C. Tompkins, Attorney-General, for the State, cited John- 
son v. The State, 19 Ala. 527; Huffman v. The State, 29 Ala. 
40; Moore v. The State, 30 Ala. 550; Wilson v. The State, 31 
Ala. 327; Arnold v. The State, 29 Ala. 50. 


SOMERVILLE, J.—The defendant is indicted for card- 
playing, in violation of the provisions of section 4207 of the 
Code (1876). The evidence shows that the plaving was done 
at night, in a room occupied by a guest, or boarder, at a tavern 
kept by one Watson as proprietor. This room was part of a 
small tenement, situated about eighty or ninety feet from the 
tavern, on a separate lot, which was, however, the property of 
Watson, although it had never before been used asa place in 
which to lodge guests. It is clear that, under the evidence set 
out in the bill of exceptions, this room was appurtenant to the 
tavern. It is enough that it was used as a place to lodge one 
of the guests or boarders in; that it was in close proximity to 
the tavern, and was owned by the proprietor. It is entirely 
immaterial, that it had never been before used for such a pur- 
pose, or that no extra price was charged for its occupancy, or 
that it was situated on a separate lot. The fact of being ad- 
jacent to the tavern, or hotel, and being used in connection 
with its business, constituted it so appurtenant as to make it a 
part of the premises of the proprietor. Any other construe- 
tion would fail to suppress the mischief sought to be reached 
by the statute, and would be a wide departure from the pre- 
vious decisions of this court.— Moore v. The State,30 Ala. 550; 
Clark’s Man. Cr. Law, § 1621, e¢ seg., and cases cited on brief 
of Attorney-General. 

There is no error in the charges of the court, and the judg- 
ment is affirmed. 
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Foxworth v. White. 


Bill in Equity by Legatees to re-open Settlement of Executor’s 
Accounts, and remove Settlement inte Chancery Court. 


1. Aveping estate together under will; whether personal trusts or execu- 
torial duties are conferred.—Testamentary provisions authorizing and 
directing an executor to keep the estate together for the term of ten years, 
cultivating the lands with the labor of slaves, and, at the expiration of 
that term, to sell all the property not specifically bequeathed, and divide 
the proceeds of sale among the several legatees, construed in the light of 
the statutory provisions which, in 1863-4, authorized the Probate Court 
to confer similar powers on executors, do not impose personal trusts upon 
the executor, but duties and powers strictly executorial, which he could 
not exercise without the grant of letters testamentary, and which might 
be exercised by an administrator with the will annexed. 

2. Equitable relief against probate decree.—When a final settlement of 
an executor’s accounts has been made in the Probate Court, no trusts 
being involved, and no fraud imputed, a court of equity will not re-open 
the settlement, unless some special cause for its interposition is shown. 

3. Sale of decedent’s lands to pay debts; jurisdiction of court, and con- 
clusiveness of decree.—The jurisdiction of the Probate Court to order a 
sale of lands belonging to a decedent’s estate, for the payment of debts, 
attaches on the filing of a petition by the personal representative, show- 
ing a necessity for the sale; and when the jurisdiction of the court has 
thus attached, and an order of sale has been rendered, such order is con- 
clusive as to the insutliciency of the personal assets, and the existence of 
debts for which the lands are liable, and it can not be collaterally im- 
peached on account of irregularities in the proceedings. 

4. Purchase by executor at his own sale, or from his vendee; when set 

aside.—A purchase of lands by an executor at his own sale, whether 
directly in his own name, or indirectly through the agency of a third per- 
son, and whether made under an order of court or a power in the will, 
will be set aside in equity, at the mere election of the parties in interest 
if seasonably expressed ; but, having made a fair sale to a third person, 
he may afterwards purchase from his own vendee, and thereby acquire a 
good title, though the transaction will be jealously scrutinized by a court 
of equity. 
5. Contracts of executor in carrying on business for estate-—When an 
executor continues to carry on, under powers conterred by the will, the 
business in which his testator was engaged, he is personally liable on his 
contracts, and persons who deal with him can not charge the estate with 
his debts; but the estate is bound to indemnify him on account of debts 
properly incurred in carrying on the business; and, when he is not in 
default to the estate, the creditors may be subrogated to his right of in- 
demnity ; and when this is effected by a private arrangement between 
the parties, a court of equity will sanction and uphold the transaction. 


Apprat from the Chancery Court of Wilcox. 

Heard before the Hon. Cuartes Turner. 

The bill in this case was filed on the 6th December, 1875, 
by Eliza M. White and others, children of Caleb E. White, de- 
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ceased, who, being infants, sued by their mother as next friend, 
claiming as leg gatees under the will of Mrs. Eliza F. MeNeill, 
deceased ; against Francis G. Foxworth, both individually and 
as executor, and against his wife and. children, and several 
other persons claiming under or through him ; and sought to 
set uside a settlement of said executor’s accounts which had 
been made in the Probate Court, and to remove his administra- 
tion of the estate into the Chancery Court; also, to set aside a 
sale of lands belonging to the estate, at which Robert H. Erwin 
became and was reported as the purchaser, a conveyance of the 
lands by Erwin to said F. G. Foxworth, and a subsequent con- 
veyance by Foxworth to R. H. Dawson and others as trustees. 

Mrs. MeNeill’s will, a copy of which was made an exhibit 
to the bill, was dated the 29th September, 1863, and was regu- 
larly admitted to probate in said county,the place of her residence, 
on the 15th April, 1864. Said F. G. Foxworth, who was the 
brother of the testatrix, was nominated as executor of the will, 
and letters testamentary were granted to him on its probate, 
By the third and fourth clauses of the will, which are copied in 
the opinion of the court, the testatrix directed that her planta- 
tion should be kept up, and cultivated with the labor of the 
slaves, for the term of ten years; and that, at the expiration of 
that period, all the property belonging to her estate should be 
sold, except that portion disposed of in specific legacies and 
bequests, and the proceeds of = be equally divided among 
some of the children of said F. G. Foxworth and the children 
of said Caleb E. White, who was a nephew of the testatrix. 
The executor kept up and cultivated the plantation until about 
the close of the year 1873, having obtained in the meantime 
several orders from the Probate Court authorizing him to hire 
laborers to cultivate the lands; and he also sold “during those 
years, under orders of the court, several mules and other kinds 
of property, for the payment of debts. On the 10th Novem- 
ber, 1873, he filed a petition in said Probate Court, alleging 
that the personal assets of the estate were insuflicient for the 
payment of debts, and asking an order to sell the lands for that 
purpose. On the 22d December, 1873, the court granted an 
order of sale as prayed, directing the sale to be made for one- 
third cash, and the balance on a credit of one and two years, 
with interest. The sale was made on the 17th January, 1874, 
and Robert H. Erwin, of the mercantile house of Watson, 
Erwin & Co., was declared the purchaser, at the price of $5,100. 
The executor reported the sale to the Probate Court, and that 
the whole of the purchase-money was paid in cash; and there- 
upon the sale was confirmed on the 19th January, 1874, and a 
conveyance executed to said Erwin as the purchaser. On the 
same day, January 19th, 1874, Erwin and his wife conveyed 
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the lands, by quit-claim deed, on the recited consideration of 
ten dollars in hand paid, to said F. G. Foxworth, who, on the 
22d January, 1874, by a deed in which his wife joined with 
him, conveyed the lands to R. H. Dawson, E. N. Jones, and 
R. C. Jones, as trustees, with power of sale, to secure the pay- 
ment of certain specified debts. The debts specified in the 
deed were—Ist, a promissory note for $1,679.90, past-due, and 
payable to Watson, Erwin & Co., signed by said Foxworth: as 
executor, and said to be assumed by him individually; 2d, a 
debt due to said E. N. and R. C. Jones as partners, for 8600; 
3d, a debt due to J. G. Oates, for $269.48; 4th, a debt due to 
R.C. Godbold, for $1.462,—all of which debts were evidenced 
by promissory notes signed by said Foxworth. These debts 
not being paid at maturity, the trustees advertised the lands for 
sale under the deed; and the bill prayed an injunction of this 
sale. 

The bill alleged, that the estate of the testatrix owed but few 
debts at the time of her death, and had ample personal assets 
to pay them; that all of those debts were paid before any order 
was obtained from the Probate Court authorizing the executor 
to keep the estate together, and to hire laborers to cultivate the 
lands ; that the executor, acting under authority supposed to be 
conferred by said orders, contrary to the provisions of the will, 
borrowed money and obtained supplies and advances from the 
mercantile house of Watson, Erwin & Co., and attempted to 
charge the estate with the payment of the debts thus contracted ; 
and that these were the principal debts for which the order to 
sell lands was obtained, and the lands sold. The bill alleged 
and charged, also, that the sale to said Erwin “was not a bona 
Jide sale for $5,100, as pretended and recited iu said deed to 
him, but, on the contrary, was made by fraud and collusion be- 
tween said executor and said Erwin to cheat and defraud your 
orators of their just rights under the will aforesaid; that. said 
deed from said Erwin and wife to Foxworth was not a bona 
Jide sale for a valuable consideration, as therein recited, but was 
made with the intent more fully to carry out said fraud upon 
the rights of your orators ; that said Foxworth and wife had no 
right to execute said conveyance to said trustees, nor to charge 
said lands with the debts and trusts therein mentioned; and 
that said three deeds are parts of one-and the same transaction 
and contrivance to defraud your orators. And your orators 
charge, upon the advice of counsel, that said executor, under 
the provisions of said will, became a trustee for the management 
of said estate, during the ten years it was by the will ordered 
to be kept together, under the orders and control of this court, 
and not under said Probate Court; that said several orders of 


said Probate Court, to contract debts for the hire of laborers, 
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and for the sale of said property, were upon matters not within 
the jurisdiction of sa:d court, and were made in contray ention 
of the provisions of said will, and are null and void ;” and that 
the several defendants, holding and claiming under these orders 
and conveyances, were chargea able with notice of the complain- 
ants’ rights, and liable to account to them as trustees. It was 
alleged, also, “‘that said executor made several partial settle- 
ments, and on the 12th October, 1874, made in said Probate 
Court a final settlement of his said administration, in which he 
was erroneously allowed large credits against said est: ite, to 
which he was not entitled, and which said court had no av- 
thority to allow, including large sums borrowed to carry on said 
plantation contrary to the provisions made in the will.” On 
these allegations and charges. the complainants prayed that the 
trustees be enjoined from selling the lands under the deed ; that 
the several conveyances of the land be set aside, and declared 
null and void; that the several settlements made in the Probate 
Court be opened, and the errors corrected ; that the administra- 
tion of the estate be removed into the Chancery Court, and there 
finally settled, with all matters of account growing out of these 
several matters. 

A joint answer, under oath, was filed by Dawson and the 
other trustees, denying all the charges of fraud or collusion in 
the transactions impeached by the bill, and thus stating the facts 
connected with the sale and conveyances of the land: “ After 
the personal property had been sold by said executor, it was 
found that $5,100 remained unpaid, and that it would be nee- 
essary for the lands to bring that amount, in order that the es- 
tate might pay all its debts; and it was then agreed among the 
creditors, that the lands, if they did not bring that much, should 
be bid off to R. H. Erwin for that sum, who should hold them 
as trustee for the creditors; and if he could not sell them for 
the amount of his bid, he should then make the best disposition 
of them he could for the benefit of the creditors. The lands 
were then offered for sale, and were bid off to said Erwin, un- 
der said agreement, there being no other bid, although there 
was a large crowd present. Said Erwin was not present at the 

sale, and, when he was informed of it, he objected to what had 
been done, but, being urged by the other creditors, he consented 
to accept the trust w vhich they had conferred upon him. The 
creditors then gave Foxworth receipts for the amounts which 
the estate owed them respectively, which receipts were taken 
by him as money. He then reported the sale, and the payment 
of the purchase-money by Erwin, and, by order of the court, 
executed and delivered to him a deed for thelands. Afterw ards, 
but on the same day, Erwin proposed to Foxworth that he (F.) 
should buy the lands, as he was the largest creditor, and attempt 
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to work out the other debts. We were present at the interview 
between them. Foxworth objected to buying the lands, because, 
as he said, he had made bad crops fora series of years, and had 
no means to go on; but, upon Erwin’s promise that Watson, 
Erwin & Co. would advance to him, he agreed to take the lands. 
Erwin and wife then executed a deed to him, and he executed 
the deed of trust to these respondents.” The same account of 
these matters was given in the answer of Foxworth, also under 
oath; and he denied all the charges of fraud, insisted on the 
regularity and validity of all his official acts, and set up as con- 
clusive the settlements made in the Probate Court. 

Copies of the several conveyances, and of all the proceedings 
had in the Probate Court in connection with the sale of the 
lands and the orders for keeping the estate together, were made 
exhibits to the bill. No testimony was taken by either party, 
but the cause was submitted for final decree on the pleadings 
and exhibits. The chancellor held the complainants entitled 
to relief, and rendered a decree for them as prayed in their bill; 
and this decree is now assigned as error. 


Cocuran & Dawson, and E. W. Perrvs, for apppellants. 
S. J. Cummine, contra. (No briefs on file.) 


BRICKELL, C. J.—The first and second items of the will 
of the testatrix contain specific bequests. The third and fourth 
items read as follows: “ /tem third. My will and desire is, 
that the balance of my negro property, mules, stuck of all kinds, 
mill, gin, &e., which I now or may hereafter own at my death, 
shall be kept together on my plantation, for the term of ten 
years, and used and worked thereon ; and the moneys therefrom, 
after paying the expenses of the same, to go to the education 
of all my beloved brother F. G. Foxworth’s children, except 
Dudley, Ellen and Cordelia.” “ /tem fourth. It isfurther my 
will and desire, at the expiration of ten years, all my real estate 
of every character and description, together with all my per- 
sonal and perishable property, not specifically hereinbefore 
given and bequeathed to Ellen and Cordelia Foxworth, shall be 
sold and equally divided between the children of F. G. Fox- 
worth (except Ellen and Cordelia), and the children of my 
nephew Caleb E. White.” The principal question now pre- 
sented is, whether by these items of the will testamentary trusts 
were not created, and powers were not conferred, converting 
the executor into a trustee, and excluding the jurisdiction of 
the Court ot Probate to take cognizance of his administration 
of them. 

The statute, in very general terms, confers on the Court of 
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Probate original jurisdiction of “ the settlement of the accounts 
of exeentors and administrators.”—Code of 1876, § 691. The 
duties of these representatives, in the course of administration, 
are, in many respects, defined and declared, and there are many 
powers they may, by the decree of the Court of Probate, be 
authorized to exercise, which could not have been devolved up- 
on them by any court at common law, and which, if conferred 
by will, created trusts strictly of equitable cognizance. Though 
the grant of jurisdiction to the Court of Probate is expressed 
in general terms, there is a class of cases, involving testament- 
ary trusts and powers, in which it has not jurisdiction to set- 
tle the administration of an executor. This class of cases can 
not, perhaps, be very accurately described. In Harrison v. 
Harrison, 9 Ala. 478, it was said, the Orphans’ Court, the pre- 
decessor, and of like jurisdiction with the Court of Probate, 
could not take jurisdiction of trusts created by will, “when the 
litigation is between the cestuis que trust and the executor as 
trustee; or, in other terms, when the executor, in addition to 
his powers in that capacity, is also invested with a discretion, 
and confidence is reposed in him as trustee.” In all the cases 
bearing upon this question, which have been regarded as ex- 
cepted from the general jurisdiction of the court to settle the 
accounts of executors or administrators, there was, by the will 
of the testator, the union in the same person of the relations of 
trustee and executor-—different and distinct rights and duties 
meeting in him. The trusts distinguishable from the execu- 
torial duties, involving discretion, were personal, and most 
generally of such a character that they could have been as- 
sumed and executed, if the executorship had not been accepted. 
Portis v. Creagh, + Port. 232: Leavens v. Butler, 8 Port. 380; 
Billingsley v. Harris, 17 Ala. 214; LHarrison v. Harrison, 
supra; Exe parte Dickson, 64 Ala. 188. 

The keeping of estates together by executors or administra- 
tors, under orders of the Court of Probate, especially when the 
estate consisted of a plantation—of lands, slaves, stock, farming 
utensils, implements and appliances—at the time the will of the 
testatrix was executed, and for a long period prior thereto, 
was a policy favored by the statutes; and testamentary provis- 
ions for the same purpose were of frequent oceurrence. The 

sales of lands, or of personal property, for partition between 
legatees or devisees, it was a duty of the executor (not having 
power under the will) to obtain an order of the Court of Pro- 
bate to make, wlhien otherwise an equitable partition could not 
be effected. It was in view of the policy and usages then pre- 
vailing, that the testatrix devolved upon her executor the duty 
of keeping her estate together for the same period the statutes 
empowered the Court of Probate to authorize it to be kept to- 
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gether, and, upon the expiration of that period, the duty and 
yower of making sales of it to effect distribution to her legatees. 

he duties and powers are executorial—they are not mere 
naked trusts resting in personal confidence. These powers 
could not have been exercised until after the probate of the will, 
nor without an acceptance of the office of executor. Resulting 
from the office of executor, and charged upon the executor as 
executor, an administrator ewm testamento unnexo would have 
succeeded to them. For the general rule is, that the duties of 
an executor resulting from the nature of his office, and charged 
upon him as executor, devolve on an administrator cw ftesta- 
mento annexo, Where the authority is not necessarily connected 
with a personal trust or confidence reposed in him by the tes- 
tator.—Furwell v. Jacobs, 4 Mass. 684; Commonwealth v. For- 
ney, 3 Watts & Serg. 353. Weare of the opinion, the juris- 
diction of the Court of Probate to settle the adminstration of 
the executor was plenary—that there are no trusts involved of 
which it could not take cognizance and enforce. 

2. The jurisdiction of the court having attached, a final decree 
having been passed, embracing the subject-matter of the bill, so 
far as relief is claimed because of the administration of the 
executor, in the absence of fraud, or some other special cause 
for interposition, a court of equity can not intervene and re- 
open the settlement.— Waring v. Lewis, 53 Ala. 615; Otis v. 
Dargan, Lb. 178. 

3. The petition for the sale of lands avers the insufficiency 
of the personal property for the payment of debts,—the fact 
upon which the jurisdiction of the Court of Probate to ordera 
sale depended. The jurisdiction attached upon the filing of 
the petition, and errors or irregularities, if any occurred, in the 
course of the proceedings, will not affect the validity of the de- 
cree of sale, when drawn in, question collaterally.—1 Brick. 
Dig. 939, $$ 353 55. It can not now become a matter of in- 
quiry, fraud not being imputed, whether the debts or any of 
r a for the payment of which the sale was decreed, were 
properly and legally chargeable on the lands. In the rendition 
of the decree, the Court of Probate, having jurisdiction, is pre- 
sumed to have adjudged every fact necessary to its validity. 
That there were debts, to the payment of which the lands were 
subject; and that the personal assets were insufficient for their 
payment, were facts adjudged and determined, and finally ad- 
judged and determined.—Florentine v. Barton, 2 Wall. 210; 
Lanford v. Dunklin, 71 Ala. 594. 

4. It can not now be doubted, that a purchase by an exe- 
eutor, either directly or indirectly, at a sale made by himself, 
whether he sells under an order of court, or under a power in 
a will, will be set aside absolutely at the mere election of par- 
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ties in interest, seasonably expressed. An exception to the 
general rule was, at an early day, applied to an executor or ad- 
ministrator having an interest, purchasing chattels at his own 
sale, for full value, if the sale was fairly condueted.— Brannan 
vw. Oliver, 2 Stew. 47; Julian v. Reynolds, 8 Ala. 680; Me- 
Lane v. Spence, 6 Ala. 894; MeCartney v. Calhoun, 17 Ala. 
301; Montgomery v. Givhan, 24 Ala. 568; Andrews v. Hobson, 
23 Ala. 219; Charles v. Du Bose, 29 Ala. 367. Whether the 
exception should be applied to sales of chattels only, has not 
been decided; though it was said in Calloway v. Gilmer, 36 
Ala. 358, the court was not inclined to the limitation. It is 
not necessary now to consider that question; for the executor 
was without any interest, which would have brought him with- 
in the exception, if the sale had been of chattels. Nor was he 
the purchaser at his own sale, but asubsequent purchaser from 
the purchaser, immediately after the sale. After a fair, actual 
sale to a third person, atrustee may buy of hisown vendee, and 
the purchase will be free from the intirmity of a purchase made 
at his own sale, and he will acquire a title the cestuis que trust 
can not impeach. The transaction will, however, be jealously 
scrutinized by a court of equity ; all circumstances of suspicion 
attending it must be neutralized, by clear and convincing evi- 
dence, and every presumption of indirection must be repelled. 
Jumes v. James, 55 Ala. 525. Taking the answers as true, 
there was a fair, actual sale of the lands under the decree of 
the Court of Probate, at which a purchase for the value of the 
lands was made in the name of Erwin. It was not then con- 
templated that there should be a re-sale to the executor. The 
re-sale was a subsequent, independent transaction, into which 
the executor was reluctant to enter, and was only induced to en- 
ter upon promises of aid in cultivating the lands in the future, 
to enable him to repay the debts, which he had accepted in pay- 
ment of the purchase-money. If these facts be true, all sus- 
picion is removed from the transaction, and all presumption of 
indirection is repelled. The cause was heard on bill and an- 
swers, without testimony; the oaths of the respondents to the 
answers were not waived, and they must be taken as true, so 
far as responsive to the bill. —Code of 1876, § 3786. 

5. A testator has a power of disposition almost unlimited, 
as to so much of his property as is not necessary for the pay- 
ment of his debts. The rights of creditors not being infringed 
(and as to them the provisions of the will are presumed to have 
been intended to be subordinate), he may, if he does not offend 
positive law, or a well known public policy, make that disposi- 
tion of his estate he may choose; and it can not be avoided 
though it may to others appear to be manifestly unwise, inju- 
dicious, or capricious, or unjust, or ungenerous.—. Atwood v. 











232 SUPREME COURT [Dec. Term, 
{Foxworth v. White.] 


Beck, 21 Ala. 590. The business or trade in which he may be 
employed, is not, by operation of law, transmissible to his per- 
sonal representative, except to a very narrow, limited extent; 
and a continuance of it by the representative is a breach of 
duty, from which only liability and loss to him can result. The 
testator may authorize its continuance ; and if it is authorized, 
and the executor assumes to exercise the power, he renders him- 
self personally liable for debts he may contract in the contin- 
uance of the business. — fs parte Garland, 10 Vesey, 119; 
Morrow v. Morrow, 2 Tenn. Ch. 549. Those with whom 
he deals, can not proceed directly against the estate of the tes- 
tator. The estate is bound, however, to the indemnity of the 
executor for all debts and expenses properly incurred in the 
continuance of the business, when the continuance is in the ex- 
ercise of a power conferred by the will, or under the authority 
of a court of competent jurisdiction. If he is not in default— 
if he is not, on a just settlement of his accounts, indebted to 
the estate; if the debts incurred by him are in truth advances 
properly made by him in the prudent exercise of the power, the 
creditors dealing with him have an equity to be subrogated to 
his right of indemnity from the trust estate.—<Stecle v. Steele, 
64 Ala. 438, and authorities cited. Assuming it to be true that 
the purchase-money of the lands was paid largely by the pay- 
ment of debts the executor had incurred in keeping the estate 
of the testatrix together under the power conferred by the will, 
or under the orders of the Court of Probate (which we are in- 
clined to regard as superfluous and unnecessary), the necessity 
and propriety of the expenditures, for which the debts were 
contracted, was matter which could have been litigated on the 
tinal settlement of the executor in the Court of Probate. The 
decree of the court rendered on the settlement, until it is success- 
fully impeached for fraud, or reversed by an appellate court, is 
a conclusive adjudication of the necessity and propriety of these 
expenditures, and that for them the executor was in advance to 
the estate.— Waring v. Lewis, supra; Otis v. Dargan, supra. 
A court of equity would have subrogated the creditors to the 
right of the executor to indemnity for the advances. The par- 
ties, by the arrangement, simply accomplished that which a 
court of equity would have decreed ; and that it was their right 
and duty to do without the delay and expense of litigation. 
The decree of the chancellor is not consistent with these 
views ; and it must be reversed, and the cause will be remanded. 
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Cohen v. Wollner, Hirschberg & Co. 


Actions against Married Woman, on Contracts made after Re- 
moval of Disabilities of Coverture by Decree of Chancellor. 


1. Removal of disabilities of coverture by decree of chancellor; extent 
of powers conferred by decree.-—Under the provisions of the statute ap- 
proved February 10th, 1875 (Code, § 2731), chancellors are authorized, 
either in term time or vacation, on the filing of a proper petition and 
regular proceedings had under it, ‘‘ to relieve married women of the dis- 
abilities of coverture, as to their statutory and other separate estates, so 
far as to invest them with the right to buy, sell, hold, convey and mort- 
gage real and personal property, and to sue and be sued as femmes sole; 
but a decree rendered under this statute removes the disabilities of cov- 
erture only to the extent particularly specified in the statute, and does 
not confer on the petitioner the power to make general contracts. 

2. Same; averments of petition.—When a petition is filed under this 
statute, it must allege that the petitioner has a separate estate, statutory 
or equitable; and the omission of such averment, it being a jurisdic- 
tional fact, renders the entire proceeding void. 


Arrrats from the Cirenit Court of Perry. 

Tried before the Hon. Joun Moore. 

These several cases ( Wollner, HTirschherg & Co. v. Cohen, 
Maas cl Bloch v. Cohen, and J. Pollack & Co. v. Cohen by in- 
volving the same questions, were argued and submitted to- 
gether. Mrs. Caroline M. Cohen. the defendant in each case, 
was a married woman, the wife of Meyer Cohen, whose disa- 
bilities of coverture had been removed by a decree of the 
chancellor, under the general statute (Code. $ 2731); and the 
plaintiffs’ debts in each case, on which their respective actions 
were founded, were contracted by her, in the purchase of goods 
from them, after the rendition of that decree. Each of the 
actions was commenced by attachment, sued out on the ground 
that the defendant was fr: audulently disposing of her property ; : 
and each was levied on a stock of goods and merchandise, with 
which she was carrying on business in her own name, in Union- 
town in said county. The defendant moved to dissolve the 
attachment in each case, and filed pleas in abatement on ac- 
count of her coverture; which motion and plea were overruled 
by the court. The declaration alleged, in each case, that the 
defendant was relieved of the disabilities of coverture, on her 
own petition, by a decree of Chancellor Avstiii, rendered on 
the 4th September, 1875, before the debts with plaintiffs. were 
contracted ; and there was, in each case,a demurrer to the 
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complaint, and a motion to strike it from the files, both of 
which were overruled and refused. The decision of this court 
renders it unnecessary to notice these several rulings. The 
trial was had on issue joined on the plea of non assumpsit. 

On the trial, as the bill of exceptions shows, the plaintiffs 
read in evidence a certified transcript of the proceedings had 
in the chancery cause, under which the defendant was relieved 
of the disabilities of coverture. The petition in said cause 
was filed in the Chancery Court of Mobile, on the 8th of Sep- 
tember, 1875, and was in these words: “The petition of Caro- 
line M. Cohen shows, that she is a resident and citizen of the 
city and county of Mobile, in the State of Alabama; and she 
tiles this her petition, by her next friend, Henry Kaufman, for 
the purpose of being relieved from the disabilities of coverture, 
and made a free-dealer, according to the laws of the State of 
Alabama, she being a married woman, and that she be invested 
with the right to buy, sell, hold, convey and mortgage real and 
personal property, and to sue and be sued as a femme sole, and 
to be declared a femme sole for the purposes aforesaid; that 
her husband is named Meyer Cohen, and he is a e:tizen and 
resident of Mobile city and county, in the State of Alabama; 
that your petitioner has been his wife for many years, and he 
is willing, and consents in writing, that this her petition shall 
and may be granted and decreed by your honor. Wherefore, 
your petitioner prays that your honor will decree and order 
that your petitioner be relieved from the disabilities of cover- 
ture, and be declared a femme sole, with the right to buy, sell, 
hold, convey and mortgage real and personal estate and prop- 
erty, and to sue and be sued as a femme sole; and your peti- 
tioner, as in duty bound, will ever pray.” 

On the same day, the assent in writing of the petitioner's 
husband, to the prayer of the petition, was filed; and the chan- 
cellor thereupon rendered the following decree, dated “ At 
chambers, in vacation, Mobile, Sept. 4th, 1875:” “ This is a 
petition of Mrs. Caroline M. Cohen, a married woman, by her 
next friend, Henry Kaufman, to be relieved of the disabilities 
of coverture for certain purposes, and comes on to be heard in 
vacation. It appears that Meyer Cohen, the husband of the 
petitioner, tiles his written consent that his wife, the petitioner, 
may have the relief prayed for. Wherefore, upon considera 
tion, it is ordered, adjudged and decreed, that the petitioner, 
Caroline M. Cohen, be, and she is hereby, relieved of the dis- 
abilities of coverture, so far as to invest her with the power to 
buy, sell, hold and convey and mortgage real and personal 
property, and to sue and be sued as a femme sole. Itis further 
ordered, that the petitioner and her next friend pay the costs 
of this petition,” We. 

VoL. LXxuI. 
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When this transcript was offered in evidence on the trial, 
the defendant objected to its admission as evidence, “ because 
said petition did not allege that the petitioner owned or pos- 
sessed any separate estate whatever at the time said petition 
was filed, and because the chancellor’s decree did not and could 
not authorize the said defendant (petitioner) to fasten any per- 
sonal liability on herself; which objections the court over- 
ruled, and the defendant excepted. The plaintiffs proved, 
also, in each case, the contracts which were the consideration 
of the debts sued for, being goods sold and delivered by them 
to defendant, at various times, subsequent to the rendition of 
said decree; while the defendant adduced evidence showing 
that, at the several dates when the goods were sold and deliv- 
ered, “she was conducting a genet ral merchandising business in 
Uniontown, and said goods were sold to her by plaintiffs for 
the purposes of trade.” 

On the evidence adduced, all of which is set out in the bill 
of exceptions, the court charged the jury, that they must find 
for the plaintiffs, if they believed the evidence; and refused 
to charge the jury, on the written request of the defendant, 
“that the chancellor's decree did not authorize the defendant 
to engage in a general merchandise business, or to bind herself 
personally for goods purchased in the usual course of trade.” 
To the charge given, and to the refusal of the charge requested, 
the defendant duly excepted. 

The rulings of the court on the pleadings and evidence, and 
in the matter of charges given and refused, are now assigned 
as error. 


Tuos. Szay, Brooks & Roy, and J. W. Busn, for appellant. 
(1.) The statute under which the decree was rendered, here set 
up as the foundation of the defendant's liability, was intended 
to enable a married woman to utilize her separate estate, by 
remov ing some of the restrictions imposed by existing statutes ; 
and it ean only be invoked by a married woman who owns a 
separate estate, statutory or equitable. The petition in this 
case did not allege, and there was no attempt to show, that 
Mrs. Cohen owned any estate whatever; and the want of this 
jurisdictional averment renders the proceeding void. (2.) A 
decree rendered under this statute, if tounded on a sufficient 
petition, does not enable a married woman to bind herself per- 
sonally by her contracts, nor to engage in business in her own 
name as a merchant.— Hatton vy. Weir, 19 Ala. 127; Dreyfus 
v. Wolffe, 65 Ala. 496; Davis v. Milk tt, 34 Maine, 429; Slover 
vw. Aleoll, 11 Mich. 471; Bank v. Partee, 99 U.S. 325; Wil- 
liams v. Hayward, 117 Mass. 532. (3.) If Mrs. Cohen holds 
any estate under the decree, it is a separate estate; and whether 
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it be statutory or equitable, this action must fail. If her estate 
be equitable, it can only be subjected by bill in equity ; and if 
statutory, it can not be reached by attachment.—MeMu/len 
v. Lockwood, 64 Ala. 56; Lee v. Ryall, 68 Ala. 354. 


Perrvs & Dawson, and Macartney & CLARKE, contra. (No 
brief on file.) 


STONE, J.—Amending a former statute, the legislature, by 
act approved February 10, 1875 (Pamph. Acts, 194; Code of 
1876, § 2731), enacted: “That the several chancellors in this 
State, either in term time or in vacation, are hereby authorized 
and empowered to relieve married women of the disabilities of 
coverture, as to their statutory and other separate estates, so far 
as to invest them with the right to buy, sell, hold, convey and 
mortgage real and personal property, and to sue and be sued as 
Semmes sole, whenever the wife, by her next friend, shall file 
her petition in the Court of Chancery for the district in which 
she resides, praying that she be decreed, for the purposes afore- 
said, to be declared a femme sole.” 

Interpreting this statute by its own language, we find the 
purpose of the enactment was, to relieve married women of 
the disabilities of coverture; not to relieve them of such disabili- 
ties in all respects, but only so far as tiose disabilities affect 
their “statutory and other separate estates.” And as to sepa- 
rate estates, the relief granted to them is not unlimited. They 
are not made free-dealers. The relief from marital disabilities 
is, and can extend only, “so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal prop- 
perty, and to sue and be sued as femmes sole.” , 88 of these 
rights or powers could a married woman exercise at common 
law; nor, under our statutes, known as the “woman’s law,” 
could she exercise any of them, except to sue and be sued in 
her own name; and even that right was confined to her stat- 
utory separate estate. She could hold property, real and per- 
sonal, but it vested in her husband as her trustee. She could 
could neither buy, sell, nor convey, without the concurring as- 
sent and act of her husband. The statute empowered her, 
when relieved, to do these enumerated acts as a femme sole, 
without the concurrence, and against the consent of her hus- 
band. 

In Dreyfus v. Wolffe, 65 Ala. 496, we were required to pro- 
nounce on one phase of this statute. We said: “It can not be 
successfully gainsaid, that as far as the statute extends, Mrs. 
Dreyfus is clothed with all the civil powers of a femme sole, 
and her coverture opposes no obstacle to the assertion of rights 


and liabilities, whether made by her or against her. The rulings 
VoL. LXxI. 
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of this court, from the very commencement, have been, that 
our statutes, securing to married women their separate estates, 
do not constitute them femmes sole, or free-dealers. They are 
under all the disabilities of coverture, except to the extent the 
statutes confer powers on them. The clauses conferring on 
them powers, we have construed as enabling; we have some- 
times said, narrowly enabling. The act of February 10th, 
1875, was evidently conceived in the same spirit—that of en- 
abling the wife to do what, theretofore, she had no power to 
do. It does not, in general terms, constitute her a free-dealer, 
or confer on her all the powers of a femme sole. ... It does 
not confer the power to make general contracts.” 

We have seen no reason for departing from this interpreta- 
tion of the statute. So, in Ashford v. Watkins, at the last term 
(70 Ala. 156), speaking of this statute, we said, it “is a delega- 
tion to the chancellor, not to the Chancery Court, of a power 
that prior to its enactment the General Assembly had reserved 
to itself, not delegating it to any judicial officer. In the ab- 
sence of the statute, the chancellor could not exercise the 
power. . . . The power conferred is not the general, pre- 
rogative power the General Assembly had been accustomed to 
exercise, of removing entirely the disabilities of coverture, or 
of removing only partially, or of investing them with capacity 
to make particular contracts, or to make particular dispositions 
of property. The power is precisely defined, and is, ‘to relieve 
married women of the disabilities of coverture, as to their stat- 
utory and other separate estates, so far as to invest them with 
the right to buy, sell, hold, convey and mortgage real and per- 
sonal property, and to sue and be sued as femmes sole. This 
is the power, and there seems to have been much of legislative 
caution in the expression. A general capacity to contract is 
earefully withheld. The only contracts authorized, are such as 
touch and concern property.” There is then a reference to, 
and an approval of the doctrine declared in Dreyfus v. Wolffe, 
65 Ala. 496. 

The statute under discussion is certainly enabling. It cre- 
ates a new jurisdiction, not before exercised by the Chancery 
Court, and authorizes the chancellor to exercise that jurisdic- 
tion, “either in term time or in vacation.” It is a mere statu- 
tory power, outside of the general routine of judicial pro- 
ceedings; and, to be valid, the statute must be strictly con- 
formed to. What are the essentials to put this statutory juris- 
diction into exercise? The petitioner must be a married wo- 
man. The statute provides fornone other. She must have an 
estate, for the powers of the chancellor can be invoked and ex- 
ercised only in reference to her estate. The estate must be 
separate, either statutory or otherwise. Such is the statute, and 














238 SUPREME COURT [Dec. Term. 


{Cohen v. Wollner, Hirschberg & Co. ] 

the chancellor's power is confined by the statute to that deserip- 
tion of estate. We say, she must have an estate. Courts pro- 
nounce on existing rights, and existing conditions; not on fu- 
ture possibilities. A petition under this statute, averring that 
the petitioner had no estate, statutory or otherwise, would cer- 
tainly be demurrable. The chancellor would not pronounce 
judgment on a mere abstraction, or imaginary case. A_ real 
subject of judicial inquiry must be before the court. A pro- 
ceeding to obtain the judgment of the court as to a right of 
property, when there is no such property in existence, is cer- 
tainly an anomaly. The statute requires that such petition 
shall pray that the petitioner “be decreed, for the purposes 
aforesaid, a femme sole.” The purposes aforesaid are, relief 
from “the disabilities of coverture as to her statutory and other 
separate estates.” Tlow can she be under disabilities, when she 
has no estate? And how ean the chancellor confer on her pow- 
ers over that she has not, and never may acquire / 

The petition found in these records, under which it is claimed 
Mrs. Cohen was relieved of the disabilities of coverture, is fa- 
tally defective in substance, and did not put this statutory power 
of the chancellor into exercise. It entirely omits to aver she 
had any estate of any kind, statutory or otherwise; and thus 
fails to show she was entitled to the relief the statute offers. 
A failure to make a jurisdictional averment, in statutory pro- 
ceedings like this, is equivalent to an admission that there is no 
fact on which to base such averment. The chancellor never 
having acquired jurisdiction, the whole proceeding was and is 
vel. heater’ v. Watkins, supra; 7 een v. Brown, 64 Ala. 
244; Wyman v. Campbell, 6 Por. 219; 2 Brick. Digest, 464, 
S81, 6. 

It results from what we have said above, that Mrs. Cohen 
never was empowered to enter into contracts of purchase, and 
her plea of coverture was a perfect defense to these actions. 

Other very grave questions, arising under the act of Febru- 
ary 10th, 1875, have been argued before us. What we have 
said above renders their decision unnecessary. 

Reversed and remanded. 
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Nordlinger v. Gordon. 
Statutory Trial of Right of Property in Bales of Cotton. 


1. What defects in process are available to claimant.—On a statutory 
trial of the right of property, the claimant can not take advantage of any 
defects or irregularities in the process which render ft merely voidable at 
the instance of the defendant; but, if the process is void on its face, he 
may defeat the plaintiff's claim by setting up such invalidity. 

2. Notary public; power to issue attachinent.—A notary public, who is 
also er officio a justice of the peace, has no power or authority to issue an 
attachment returnable to the Circuit Court. 


Arrrat from the Cireuit Court of Perry. 

Tried before the Hon. S. W. Jonny, an attorney of the court, 
selected by the parties on account of the disqualification of the 
presiding judge. 

This was a statutory trial of the right of property in and to 
three bales of cotton, between F. J. Gordon, plaintiff in attach- 
ment against Ivey Fuller, and A. S. Nordlinger as claimant. 
The plaintiff's attachment was issued by R. W. Nicolson, a 
notary public, and ex officio justice of the peace, and was re- 
turnable to the Cireuit Court. The claimant moved to dissolve 
the attachment, on the ground that it was void for want of an- 
thority in said Nicolson to issue it; and the overruling of this 
motion is, with other matters, now assigned as error. 


Brooks & Roy, for appellants. 


BRICKELL, C. J.—The claimant, in a trial of the right of 
property, can not take advantage of defects or irregularities in 
the process levied on the property which render it merely void- 
able. These are available only tothe defendant in the process, 
upon some direct proceeding for its vacation or abatement, and 
are not subject to be inquired into collaterally, either by a party 
or a stranger to the process. But, if the process is on its face 
void, not authorizing the seizure of the property, the claimant 
is entitled to take advantage of its invalidity.— Brown v. Hurt, 
31 Ala. 146; Matthews v. Sands, 29 Ala. 136. The issue be- 
tween the claimant and the plaintiff is, the liability of the prop- 
erty to the process. If the process is void on its face, the ~—- 
erty can not be liable to seizure under it, and the plaintiff can 
have no right to its condemnation, whatever may be the right 
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of the claimant to it. When the process is not void, the claim- 
ant must succeed on the strength of his own title—he can not 
be permitted to defeat the levy, and support his own claim, by 
showing that the title resided in any other person than himself. 
2 Brick. Dig. 480, § 67. But, when the process is void, a dif- 
ferent question arises. It is only a plaintiff in an execution or 
attachment capable of levy on the property, who ean enter in- 
to the trial, and form with the claimant the issue, whether the 
property is liable to the process. 

The attachment levied upon the cotton, of which the trial of 
the right of property was 5 ad was issued by a notary pub- 
lic, and ex officio justice of the peace, returnable to the Circuit 
Court. We have heretofore decided, that such a notary is with- 
out power or jurisdiction to issue an attachment returnable to 
the Cireuit Court.— Vann & Waugh v. Adams, 71 Ala. 475. 
The writ is consequently void, and should, on the motion of 
the appellant, have been quashed.—WStevenson v. O' Hara, 27 
Ala. 362; Matthews v. Sands, 29 Ala. 136. As this conclusion 
is probably decisive of the case, it is unnecessary to consider 
the other assignments of error. 

Reversed and remanded. 


Wiggins v. Newberry. 
etition by Widow for Assignment of Dower. 


1. Dower; when widow, having separate estate, is not entitled to.—When 
it is shown that the value of the husband’s lands does not exceed $350, 
and that the widow owned, at the time of her husband’s death, 
lands worth more than $100 as her statutory estate (Code, § 2715), she is 
not entitled to dower. 


Apreat from the Probate Court of Monroe. 

In the matter of the petition of Mrs. Abigail S. Wiggins, 
the widow of James Wiggins, deceased, for an assignment of 
dower in the lands which belonged to her said husband at the 
time of his death. James Wiggins died in July, 1869. The 
petition was filed in September, 1882, and was contested by 
some of the heirs. On the evidence adduced, all of which is 
set out in the bill of exceptions, the court held that the peti- 
tioner was not entitled to dower, and therefore dismissed her 
petition ; and this ruling and decree, to which an exception was 
reserved, is now assigned as error. 

VoL. LXXII. 
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S. J. Cummina, for appellant. 


D. S. NEvILLE, contra. 


STONE, J.—The testimony bearing on the question of value 
of the lands, in which dower is claimed, fixes it at from two 
hundred and fifty, to three hundred and fifty dollars. The in- 
testate leaving children, the widow’s claim of dower would be 
a life estate in one- third of the land in value. Conceding the 
highest v: $350—the value of one-third of it in fee 
would be 3116.67. Mrs. Wiggins herself testifies, that at the 
time of her husband’s death she owned an interest in the claim 
on Dees, for lands sold to him in which she had an interest, on 
which she realized $100, after her husband’s death. She after- 
wards realized an additional sum, not fully stated, but probably 
$100 more. Looking alone to the first collection of one hun- 
dred dollars, which was her separate estate, and owned by her 
at her husband’s death, it is manifest the absolute ownership 
of that sum was of greater value than a mere life estate in $116.67. 
The Probate Court did not err in distnissing the petition for 
dower.—Code of 1876, § 2715; Billingslea v. Glenn, 45 Ala. 
540. 

We have taken no account of the cattle, because the testi- 
mony leaves us in doubt whether they belonged to the husband 
or the wife. At all events, she had the benefit of them. 

What we have said relates to the claim of dower. It may be 
that the widow is entitled to homestead exemption during her 
life, in eighty acres of the land, under the constitution of 1868. 
Art. 14, § S$ 2, 3, 5 





Ex parte Dunklin. 
Application Sor Mandamus in matter of Tlabeas Corpus. 


ee roceedings before justice of the peace, under warrant of arrest. 
When a person is arrested on a charge of vagrancy, or other offense of 
which a justice of the peace has jurisdiction (Code, § 4628), and brought 
before a justice for trial, it is the duty of the justice, unless the defend- 
ant demands a trial by jury, ‘‘to determine both the law and the facts, 
and award the punishment which the law may demand ”’ (§ 4697); but, 
if the defendant demands a trial by jury, the justice has no jurisdiction 
to try him, but is required to bind him over to appear at the next term 
of the Circuit (or City) Court, to answer the charge (§ 4695), and, on his 
failure to give bond as required, to commit him to the county jail until 
the next term of said court. 
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2. Habeas corpus; who not entitled to.—A person who is in the county 
jail, under a miftimus issued by a justice of the peace, before whom he 
was brought on a charge of vagracy, and, demanding a trial by jury, was 
required to give bond for his appearance at the next term of the Circuit 
Court, and committed to jail on filing to give such bond, is not entitled 
to the writ of habeas corpus. 


Ix this ease, Prince Dunklin applied by petition and motion 
to this court for a writ of mandamus, to be directed to Hon. 
Jona. Haratson, the presiding judge of the City Court of Sel- 
ma, commanding him to issue a writ of Aabeas corpus as prayed 
by the petitioner, to inquire into the legality of his imprison- 
ment in the county jail of Dallas. The petition, with the ac 
companying papers, alleged and showed that, on the 27th March, 
1583, the petitioner was arrested on a charge of vagraney in 
abandoning his family, on a warrant issued by a justice of the 
peace, founded on an aftidavit made by Jincey Dunklin, his 
wife; that “when brought before the justice for trial, and be- 
fore any trial proceedings had been commenced, petitioner de- 
manded a trial by jury ;” that said justice thereupon, “without 
any examination of witnesses or other evidence,” as the peti- 
tion alleged, required him to enter into bond in the sum of 
$100, with two good sureties, conditioned for his appearance at 
the next term of the Cireuit Court of Dallas county. to answer 
the charge, and committed him to jail on his failure to give 
such bond; that the petitioner then cout to Judge Haralson 
for a writ of Aabeas corpus, contending that he was illegally re- 
strained of his liberty; and that the writ was refused by Judge 
Haralson. The mittinus of the justice was addressed to the 
jailor, and in these words: “ Prince Dunklin, charged with the 
i ffer nse of vagrancy in abandoning his family, demands a jury ; 
you are therefore commanded to receive him into your custody, 
and detain him until he is legally discharged by law.” A copy 
of this méttimus was made an exhibit to the petition for the 
writ of habeas covpus; and a copy of that petition, with the 
refusal of Judge laralson to grant the writ, was made an ex- 
hibit to the petition to this court. The proceedings had before 
the justice are only shown by the allegations of the petition. 


B. F. Sarrotp, for the petitioner. 


STONE, J.—The offense with which the prisoner was 
charged is a misdemeanor, and the statute confers on justices 
of the peace jurisdiction to try and punish persons guilty of 
the offense, unless, before entering on the trial, the acensed de- 


mands a trial by jury.—Code of 1876, $$ 4628, 4696. And on 

such trial the justice “must determine ‘both the law and the 

facts, without the intervention of a jury, and award the pun- 
Vou. LXXIl. 
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ishment which the offense may demand.”—/b. § 4697. If con- 
victed, the defendant has the right of appe: al.—Tb. ¢ 4700. 
Now, all these provisions relate to cases where the offender is 
brought before the justice, not for preliminary examination, 
but for tinal trial and judgment of guilty or not guilty. The 
justice, for such trials, is constituted a criminal court of oyer 
and terminer, with jurisdiction coneurrent with that of the 
County Courts.—/>. $ 4628. If, when brought before the jus- 
tice, the aecused desires it, he may demand a trial by jury in 
the first instance; and if he does, the jumsdiction of the justice 
to determine the law and facts is at an end.—/h+. § 4695. The 
statute defines what is then the duty of the justice. He must 
require the accused “to enter into bond, with good sureties, 
conditioned for his appearance at the next term of the Circuit 
or City Court of the county, to answer the charge; and, failing 
to give such bond, must be committed to the county jail,” &e. 
This i is acomplete and entire system within itself, independent 
of, and different from preliminary proceedings before a justice 
as a committing magistrate.—Sale v. The State, 68 Ala. 530. 
When a jury trial is claimed in sash ease, the justice hears no 
testi mony, and pronounces no judgment on the probabilities of 
the defendant’s guilt. He ee his whole duty, when he 
fixes the pen: alty, and approves the bond; or, failing to obtain 
it. commits the a¢eused to prison for safe custody. This com- 
mitment is not as punishment, but to secure the appearance of 
the defendant to answer the charge to be preferred against him. 
It is not unlike the proceeding when one, brought up for pre- 
liminary trial, obtains an adjournment of the hearing until a 
later day, on account of absent witnesses, or for some other 

cause; or, perchance, the continuance may be granted at the 
instance of the State. In either case, the accused, if he desire 
his liberty, ean not complain of an order requiring him to give 
bond for his appearance, and, failing, that he remain in cus stody. 

And yet all this takes place before any testimony is heard. 
Code, $ 4673. See, as to preliminary proceedings before a ma- 
gistrate, Chapter 4, Title 3, Part 5, commencing with section 
4647 of the Code. 

There neither had been, nor could there have been, any pre- 
liminary examination in this case. The demand of a jury trial 
had preeluded such examination, till the session of the Cireuit 
or City Court at which the accused was required to appear. 

In support of the petition, we are referred to Ex parte Ma- 
hone, 30 Ala: 49; Ee parte Burnett, 1b. 461; and Lx parte 
Champion, 52 Ala. 311. In each of those cases, there had 
been a preliminary examination and commitment by a magis- 
trate. Ne either of those cases is an authority against the views 
expressed above. The case Ex parte State, ew rel. Brooks, 
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51 Ala. 60, shows nothing bearing on the subject presented by 
this record. 
The petitioner shows no right to the writ of habeas corpus, 
and the prayer of his petition must be refused. 
Motion denied. 


Kelly v. The State. 
Indictment for Burglary. 


1. Sufficiency of indictment, in description of building, goods, &c.—An 
indictment which charges that the defendant, with intent to steal, 
‘“broke into and entered the store of J. H., in which goods or merchan- 
dise, things of value, were at the time kept, for use, sale, or deposit ”’ 
(Code, § 4843), is sufficient, without any further averment of the value 
of the goods. 

2. Confessions ; when voluntary and admissible.-—A confession by a 
person accused is not necessarily voluntary and admissible, because the 
person to whom it was made testifies that he used no promises nor 
threats to induce a confession; nor, on the other hand, is it rendered in- 
voluntary and inadmissible, because the person to whom it was made, 
not being an officer, or in authority, exhorted him to speak the truth, or 
told him that it would be better (or best) for him to tell the truth. 

3. Same.—The witness in this case, testifying to the prisoner’s con- 
fessions while in custody, said that he used no promises nor threats to 
induce a confession, but added: ‘‘I said to him, ‘ You have got your foot 
in it, and somebody else was with you ; now, if you did break open the door, 
the best thing you can do is to tell all about it, and to tell who was with you, 
and to tell the truth, the whole truth, and nothing but the truth.’ Iwanted 
to produce the impression on his mind that it was best for him to tell all 
about it, and I did produce that impression before he would tell me.” 
Held, that the confession ought to have been excluded. 

4. Interrogating accused on preliminary examination.—The practice of 
examining or interrogating an accused person, by the magistrate, pend- 
ing the preliminary investigation or examination, is unwarranted by the 
principles of the common law, is not authorized by any existing statute, 
and is contrary to the spirit of the constitutional provision which de- 
clares that no person shall be compelled to give evidence against himself ; 
and statements or confessions made by the accused, in response to ques- 
tions thus propounded by the magistrate, are not competent evidence 
against him. 


From the Cireuit Court of Madison. 

The material facts in this case are stated in the opinion of 
the court. The transcript of the record has never come into 
the hands of the reporter. 


Waker & Suexpy, for the appellant. 


H. C. Tompkins, Attorney-General, for the State. 
VoL. LXxul. 
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SOMERVILLE, J.—In the case of Henderson v. The State, 
decided at the last term, we held, that where an indictment, 
framed under section 4343 of the Code of 1876, describes the 
specific class of articles mentioned in the statute as kept in 
certain described buildings, for use, sale, or deposit, as “goods,” 
or “ merchandise,’ no averment need be made that they are 
valuable, the statute itself conclusively presuming that they are 
so. But, if the thing deposited is alleged to be anythiny else 
than goods or merchandise, it must be averred to be valuable, 
although its particular value in dollars and cents need not be 
stated. The present indictment charges, that the defendant 
“broke into and entered the store of J. H. Hawkins, in which 
goods or merchandise, things of value, were at the time kept, 
for use, sale or deposit, with intent to steal.” This was clearly 
sutticient.— //enderson’s case,70 Ala. 23; Norris v. The State, 
50 Ala. 126; Clark’s Cr. Dig. § 86, and cases there cited. 

The confessions made by the prisoner to the witnesses Cor- 
nutt and Lawler, should, in our opinion, have been excluded as 
evidence. True, it is stated by these witnesses, that they made 
no threats, or promises, by which to educe such confessions. 
This, however, is but the statement of a mere opinion, and not 
of a fact, as the evidence imports otherwise. The witness 
Lawler testifies as follows: “I said to him (defendant), * )’ow 
have got your foot in it, and somebody else was with you. 
Now, if you did break open the door, the best thing you can 
do is to tell all about it, and to tell who was with you, and to 
tell the truth, the whole truth, and nothing but the truth? | 
wanted to produce the impression on his mind, that it was best 
Jor him to tell all about it, (and) I did produce that impresson 
before he would tell me.” This was said in presence of the 
witness Cornutt, who, as constable, held the defendant under 
arrest at the time. 

It is no doubt the sounder doctrine, that a mere adjuration 
to speak the truth, addressed to a prisoner, will not authorize a 
confession induced by it to be excluded, where no threats or 
promises are applied. —W hart. Cr. Ev. $$ 647, 652, 654; Aaron 
v. The State, 37 Ala. 106. Nor can a promise, or inducement, 
be implied from the exhortation that it is best or better to tell the 
truth, it having been frequently so adjudged.—Aing v. The 
State, 40 Ala. 314; Aaron’s case, 37 Ala. 106; Whart. Cr. Ev. 
§$ 647; 2 Lead. Cr. Cases, 189. But the rule is otherwise, 
where the party has been told, by a person in authority, that it 
is better for him to confess, or that he will be bettered by say- 
ing a particular thing—1 Phil. Ev., 4th Amer. Ed., 542-3; 
Whart. Cr. Ev. §§ 651, 654; 1 Whart. Amer. L. § 686. 

The exhortation to the prisoner did not stop with adjuring 
him to tell the truth, or only with telling him that the best 
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thing he could do was to tell all about it, in the event he was 
guilty of the breaking. It goes further, by assuming his guilt, 
and by assuming also that the prisoner was accompanied by one 
or more accomplices ; and he is told, in effect, that it would be 
best for him to tell all about these assumed facts. The mani- 
fest impression produced on the prisoner’s mind must have 
been, that he would, in some unknown manner, fare better by 
confessing his guilt of the crime of burglary ; and this induce- 
ment vitiates any confession evoked under its influence. 
Whart. Ev. $ 65 : State v. York, Si N. Hi. 175: Vaughan vv. 
Com., 17 Grat. 576; Clark’s Man. Cr. L. § 2948. 

If we are to understand from the bill of exceptions, that the 
confessions testified to by the witness Lawler, in detail of the 
alleged burglary, followed the above inducement, or were elic- 
ited by it, as we think is its correct construction, these confes- 
sions were improperly admitted to go before the jury. 

A question of more interest and practical importance’ re- 
mains vet to be considered. It relates to an alleged confession, 
or statement, made by the defendant during the progress of a 
preliminary investigation before a magistrate. During the 
trial, a satchel was produced, containing some of the goods 
taken from the storehouse which was alleged to have been bur- 
glariously entered. Zhe magistr ate, ther Upon, interr te d 
the prisoner, asking him if he knew an ything about these goods, 
or the satchel exhibited to him The prisoner answered, that the 
satchel was like one owned by him, which he had thrown into 
a field the night of the burglary, and which was proved to be 
found where the prisoner said he had thrown it. This occurred 
before the justice had rendered his decision, in the presence of 
twenty or thirty spectators, who were attending the trial, and 
after the regular witnesses had been examined. It appears in 
evideuce, that the prisoner was a negro, a former slave, and 
without education, and he was entirely without the aid or ad- 
vice of counsel. This statement was allowed to be given in 
evidence, as a voluntary confession by the pO in the 
trial of this cause before the Circuit Court; and this ruling of 
the court is assigned for error. 

The practice of examining the accused is known to have 
been authorized, as a familiar and odious procedure in the Ro- 
man jurisprudence, and still exists in many parts of continental 
Europe. The maxim of the common law, however, was, .Vemo 
tenetur prodere seipsum; and, therefore, as observed by Mr. 
Greenleaf, “no examination of the prisoner himself was per- 
mitted in England, until the passage of the statute of Philip 
and Mary.”—1 Greenl. Ev. § 224. This statute was amended 
by 11 and 12 Vict., c. 42, and 14 and 15 V ict., e. 93, and has 


been reproduced, with various modifications, in some of the 
VoL. LXXxI. 
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States of the American Union. These statutes protect the 
rights of the accused, by many wise and humane safeguards, 
unnecessary to be here considered.— W hart. Cr. Ev. § 666. An 
enactment existed in this State, at its earliest history, authoriz- 
ing such an examination, by requiring the justice to ** proceed ” 
to take the voluntary information of the accused in writing. 
This law now no longer exists, having been long since ex- 
punged from our statute-books by legislative repeal or amend- 
ment.—Aikin’s Ala. Dig. p. 116, § 14; Toulmin’s Laws Ala. 
219. 

The authority to make an examination of a defendant, under 
these acts, would seem to imply an authority on the part of the 
justice to put questions to him as to the facts proved against 
him. Such was the construction of the English statutes above 
alluded to.—2 Phil. Ev. (Cow. H. & E.) p. 241; 2 Lead. Cr. 
Cases, (B. & HH.) 201. Mr. Greenleaf, in commenting on these 
statutes, says: “The manner of the examination is, therefore, 
particularly regarded, and if it appears that the prisoner had 
not been left wholly free, and did not consider himself to be so, 
in what he was called upon to say, or did not feel himself at 
liberty wholly to decline any explanation or declaration what- 
ever, the examination is not held to have been voluntary.”—1 
Greenl. Ev. § 225. A good reason for this conclusion, 
probably, is found in the suggestion of the same author, 
elsewhere, that a prisoner, who is subjected to an tnguisttorial 
cxumination, especially when he is unaided and unprotected by 
the presence of counsel, has his mind so oppressed by his ¢a- 
lamitous situation, as to be brought under “the influence of 
disturbing forces against which it is the policy of the law to 
protect him.”—1 Greenl. Ev. § 226. Unless a prisoner, under 
such circumstances, comprehends his rights fully, and is in- 
formed by the court that his refusal to answer the questions 
propounded could not prejudice his case, or be construed as an 
evidence of guilt, any responsive confessions, implicating him 
in the erime charged, must, in our opinion, be regarded as in- 
voluntary.—Whart. Cr. Ev. $$ 668-9; State v. Rorie, 74 N. 
C. 148; 1 Greenl. Ev. § 215, note 4; Rev v. Greene, i C. & P. 
312; Murphy's case, 63 Ala. 1. 

This subject is discussed, at some length, in the learned work 
of Mr. Best on Evidence; and he severely condemns the prac- 
tice of judicial interrogation, prevailing under the continental 
systems of jurisprudence, as being entirely unauthorized by 
the common law, and contrary to the maxim that no person is 
bound to criminate himself, now imbedded, perhaps, in the 
Bill of Rights of every American Constitution. ‘“ What our 
law prohibits,” says Mr. Best, “is the special interrogation of 
the accused—the converting him, whether willing or not, intoa 
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witness against himself; assuming his guilt before proof, - 
subjecting him to an interrogation on that ivpetinaia.™ — 

Best Ev. § 557. It is manifest to our view, that such a aaa 
once admitted, is liable to unlimited abuse. Though it might 
serve, in some cases, to extract the truth, it might be 
exercised with great harshness, so as to wring out of a pris- 
oner evidence of his own accusation, of the truth of which, to 
say the least, there would exist a serious doubt. It is a power 
not judicial, but essentially inquisitorial, and, on the whole, 
prejudicial to the administration of justice. It is justly ob- 
served by the same author from whom we have quoted, that, 
“in short, judicial interrogation, however plausible in theory, 
would be found in practice a moral torture; searcely less dan- 
gerous than physical torture of former times, and, like it, un- 
worthy of a place in the jurisprudence of an enlightened 
country.” —2 Pest Ev. $558. It is enough to say, that the 
practice is unwarranted, in our opinion, by the principles of 
the common law, and unauthorized by any existing statute in 
this State. It is, furthermore, contrary to the spirit of our De- 
claration of Rights, providing that the accused shall not be “com- 
pelled to give evidence against himself ”—itself a mere embod- 
iment of a principle of the common law.—Const. 1875, Art. 
1, $ 7. Confessions, elicited by such a censurable practice, are 
to be taken as involuntary, and should be excluded as crimin- 
ative evidence against the person making them. 

The judgment is reversed, and the cause remanded. 


Atkinson wv. Jones. 
Statutory Detinue for Mule. 


1. Ratification of agent’s unauthorized act.—An exchange of a mule 
for a horse having been made without authority by an agent, a claim and 
assertion of right and title to the horse by the principal, made with 
knowledge of the facts, is a ratification of the unauthorized exchange, 
and is irrevocable. 

2. Conversion by bailee; when bailor may sue.—lIf the hirer of a mule 
exchanges the animal for another during the term, without the consent 
or authority of the owner, this is a conversion, for which the owner may 
at once terminate the bailment; and he may sue for his mule before the 
expiration of the term of hiring. 


Apprat from the Cirenit Court of Wilcox. 

Tried before the Hon. Joun Moore. 

This action was brought by R. W. Atkinson, against D. P. 
VoL. LXx1l. 
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Jones, to recover a mule named John, of the alleged value of 
$60, with the value of the hire or use thereof during the de- 
fendant’s detention; and was commenced on the 19th May, 
1879. On the first trial of the cause, the plaintiff had a verdict 
and judgment; but the oe * was reversed by this court, 
and the cause was rem: . Atkinson, 68 Ala. 167. 
After the reversal, a eael trial was ales on issue joined, as 
before, on the plea of non detinet; and the plaintiff reserved a 
bill of exceptions, in which the facts are thus stated: 

“On the aed of the plaintiff the following evidence was in- 
troduced: That in February, 1878, plaintiff hired a mule named 
Jerry to one John Pritchett, for the term of one year; and in 
July, or August, 1878, said mule was swapped, by consent of 
plaintiff, for a mule named John, which was taken and held by 
said Pritchett in lieu of said mule Jerry, on the same terms, 
and for the same length of time. It was also agreed between 

aintiff and said Pritchett, at the time the mule Jerry was 
ner to said Pritchett, that if said Pritchett should, during 
the term of the hiring, pay plaintiff $90, said mule was to be- 
long to Pritchett ; and they had the same understanding as to 
the mule, John. Pritchett never paid for the mule, and only 
paid part of the hire. Some time during the fall of the year 
(1878), Pritchett traded the mule John ‘to one Clanton, for a 
mare known as the Clanton mare; and plaintiff's evidence 
showed that this trade was made without his knowledge or con- 
sent. Plaintiff's evidence showed, also, that said Pritchett, 
after he had traded for said mare, took her to plaintiff, but he 
refused to receive or accept her in lieu of the mule Join; that 
Pritchett afterwards traded said mare to one Drinkard, for a 
mule named Beck, claiming said mare at the time as his own 
property, and so stating to said Drinkard while they were 
trading ; that plaintiff had nothing to do with this trade, and 
knew “nothing of the trade or the mule Beck; that said 
Pritchett afterwards took the mule Beck to plaintiff, and asked 
him to take said mule and try her, and to take her in place of 
the mule John; that the plaintiff refused to do this, but did 
try the mule, and afterwards returned her to the place where 
Pritchett lived, and left her there; that plaintiff has never 
since had or claimed the mule Beck, nor has said mule been in 
his possession, but it was seen in the possession of said 
Pritchett’s father-in-law and brother-in-law, in Clarke county, 
Alabama; that Pritchett traded said mare to Drinkard, for the 
mule Beck, in December, 1878, or January, 1879, and told 
Drinkard at the time that the mare was his property, and that 
no one had any claim on her; that afterwards, when plaintiff 
saw said Drinkard in possession of said rg he told Drinkard 
that he (D.) had traded for his (plaintiff’s) property ; but that, 
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in saying this, plaintiff was only joking. It was proved on the 
part of the defense, by the testimony of said Drinkard on eross- 
examination, that plaintiff told him, after he had traded said 
mule Beck for said mare, that he had traded for his property, 
in trading for the said mare, but that tt was all right. The 
defendant introduced, also, evidence showing that Pritchett 
traded the mule /ohn for the Clanton mare in August, 18738; 
that Clanton traded said mule /oAn (the subject of this suit), 
in September, 1878, to said defendant. One J. L. Adams 
testified, also, that in October, 1878, he offered to trade a mule 
to plaintiff, for the mare plaintiff was then riding; and that 
plaintiff told him, he did not wish to trade said mare, but that 
he had a mare in the possession of said Pritchett, which he 
supposed witness well knew as the Clanton mare, and would 
trade her for witness’ mule; and that, if witness would name 
a day, he would send for said mare, and have her at his house, 
and would trade her to witness for his mule. One McCall 
testified, also, that while Pritchett had said mare in his posses- 
sion, and before he had traded her to said Drinkard, Pritchett 
expressed a desire to trade her to MeCall for a mule; that they 
did not trade, because Pritchett required witness to pay 31) to 
boot; and that soon afterwards, on meeting plaintiff, who in- 
quired why the trade had not been made, and was told that he 
(witness) was not able to pay the $10 demanded, plaintiff told 
him that he (plaintiff) would have to pay the boot, and was 
willing to do so, and told witness to *go ahead and make the 
trade, and that he would pay the ten dollars boot. The de- 
fendant testified for himself, that after he had traded for said 
mule ohn, in the latter part of September, 1878, he remained 
in the quiet possession of said mule until in March, 1879, and 
never heard of plaintiff’s setting up any claim to said mule 
until he was sued. This was, in substance, all the evidence in 
the case. 

“Plaintiff s counsel argued, in his closing speech to the jury, 
that plaintiff, having hired the mule to Pritchett fora year, 
had no right to demand or recover the mule, from the person 
to whom Pritchett had traded it, until after the expiration of 
the year for which Pritchett had hired it, even if Pritchett 
had traded it before the expiration of that time. The de- 
fendant asked the following charges to the jury, which were 
in writing, and to the giving of which exceptions were duly 
reserved by the plaintiff: 

“1. That if the jury believed, from the evidence, that the 
plaintiff ratitied the trade of Jerry for John, and that after- 
wards, when Pritchett traded John for the Clanton mare, and 
while said mare was in the possession of said Pritchett, plaintiff 
claimed said mare as his property, and himself offered to trade 

VoL. LXXII. 
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her, this was, in law, a ratification of the trade of Join for said 
mare, and plaintiff ‘an not recover in this suit. 

“2. That if the jury believed, from the evidence, that the 
plaintiff, after the trade of John tor the Clanton mare, claimed 
said mare, and offered and attempted to exercise acts of owner- 
ship over her, this was a ratification of said trade, and, when 
once made, could not be revoked, unless made under a misap- 
prehension of the facts. 

“3. That if the trade of John was made before the expira- 
tion of the term for which he was hired, plaintiff had such an 
interest in said mule as would have entitled him to sue for said 
mule at any time after said trade, provided he had refused to 
ratify said trade.” 

These several cliarges are now assigned as error. 


J. Cumin, for appellant. 
Jno. Y. Kinparrick, contra. 


BRICKELL, C. J.—The nly assignments of error in the 
present record are based on three ch: urges, given by the court 
at the request of the defendant. The first and second of these 
charges present substantially the same question; and that ques- 
tion was directly passed on by this court when this canse was 
before us at a former term, and was then decided adversely to 
the plaintiff. sv. Atkinson, 68 Ala. 167. We are satis- 
tied that the conclusion then reached is correct; and we, there- 
fore, hold that the Circuit Court did not err in giving these 
charges. 

2. As a fact tending to show that the plaintiff had ratitied 
the trade made by his bailee, Pritchett, by which he exchanged 
the mule in controversy for the * Clanton mare,” the defendant 
testified, that he was in the quiet possession of the mule, from 
the latter part of September, 187s, until some time in March, 
1579; and that he never heard that the plaintiff claimed the 
mule, until this suit was commenced. To avoid, no doubt, the 
force of this evidence, the plaintitf’s counsel, as stated in the 
bill of exceptions, argued before the jury, that, as he had hired 
the mule to Pritchett for a year, he had no right té demand or 
sue for its recovery until the term of bailment had expired, 
although Pritchett ‘had, during the term, exchanged it for the 
mare. This argument is clearly unsound. If the exchange 
was made during the term of the bailment, without plaintiff's 
consent, this amounted to a conversion of the mule, and au- 
thorized the plaintiff forthwith to terminate the bailment, and 
to sue for the recovery of the mule.—Story on Bailments, 
$$ 396 and 413; Greenl. on Ev. § 642; Nelson v. Bondurant, 
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26 Ala. 341. Evidently to meet this argument, the third charge 
was asked by the defendant, and it is free from error. 


Affirmed. 


The State v. Bauerman. 


Indictment against Immigrant, for Leaving Service without 
Paying Expenses Advanced. 


1. .Appeal by State.—Under the statute giving the State a right of ap- 
peal in a criminal case, when the statute under which the indictment 
was found is held to be unconstitutional (Sess. Acts 1880-81, p. 65), the 
record must affirmatively show that the constitutionality of the statute 
was assailed by demurrer, and that the court held it to be unconstitu- 
tional ; and when the record does not affirmatively show this, the ap- 
peal will be dismissed. 


. 

Appear from the Circuit Court of Escambia. 

The record does not show the name of the presiding judge. 

The indictment in this case was found at the March term of 
said court, 1881, and charged that the defendant, Joseph Bauer- 
man, * an immigrant, and a citizen of North Carolina, who had 
contracted with William M. Carney, in said State of North 
Carolina, to serve him as a laborer, for twelve months, in the 
State of Alabama, at and for a compensation of twenty-five 
dollars per month, and having obtained from said Carney his 
passage-money to this State, and other advances, to the aggregate 
amount of nineteen dollars, did abandon or leave the service of 
said Carney, eleven months before the expiration of his term of 
service, without re-paying all of said passage-money and other 
advances; against the peace,” &c. The defendant demurred to 
the indictment, assigning the following grounds of demurrer: 
“ 1st, that said indictment does not allege that the contract of 
service between defendant and the alleged employer is in writ- 
ing, and recorded in the probate office of the county of em- 
Jloyer’s residence ; 2d, that said indictment does not charge de- 
ferdlant with the violation of any law in this State; 3d, that 
said indictment does not show that defendant was an emigrant, 
with whom a contract had been made in a foreign country, 
or that it was within two years after the arrival of such emz?- 
grant in this country.” The judgment on the demurrer is in 
these words: “Comes the State, by its solicitor, and also the 
defendant in his own proper person, and by counsel; and the 


defendant demurs to the indictment; which demurrer, upon 
VoL, LXxIl. 
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consideration by the court, is sustained; to which ruling the 
State, by its solicitor, excepts ; and the said indictment is quashed 
and annulled.” 


H. C. Tompriys, Attorney-General, for the State. 
J. M. Wurreneap, contra. 


SOMERVILLE, J.—The present appeal is taken by the 
State, from the judgment of the Circuit Court, sustaining a de- 
murrer to an indictment in a criminal case. 

Such an appeal is authorized, in certain cases, under a late 
statute, entitled “ An act to secure the right of appeal to the 
State in criminal cases, when the act of the General Assembly, 
under which the indictment is found, is held to be unconsti- 
tutional; which was approved December Sth, 1880.—Acts 
1880-81, p. 65. This act provides, that “the constitutionality 
of a statute, under which an indictment is found, can only be 
‘aised by demurrer to the indictment or complaint,” and that, 
when the act is held to be unconstitutional, * the solicitor may 
take an appeal on behalf of the State, to the Supreme Court.” 

The conditions, upon which this right is secured to the State, 
it will thus be seen, are two: f7rst, the act must have been 
pronounced by the lower court to be unconstitutional; second, 
this decision must have been made by the court on demurrer, 
interposed by the defendant. An exception being thus incor- 
porated by this statute into the general rule, which denies to 
the State the right of appeal in criminal cases, we are of opin- 
ion that the record should affirmatively show that the constitu- 
tionality of the act assailed was one of the questions specitically 
presented by the demurrer. The clear legislative intent is, 
that the lower court shall not consider or decide the question of 
the constitutionality of any statute, unless it is presented by 
demurrer with reasonable certainty, alleging, in substance, that 
the statute is violative of a certain article and section of the 
constitution, or, at least, in what particular respect it is viola- 
tive of the fundamental law. If the judgment-entry shows, 
however, that the specific ground of the court’s decision was 
the unconstitutionality of the act under which the indictment 
was found, and any ground of demurrer assigned is broad 
enough to embrace the question, although ambiguous, we need 
not say that the State would, in such cases, be debarred of the 
right of appeal intended to be secured by the act under con- 
sideration. But it is needless to say that such a case can not 
properly arise, so long as a proper regard is had for the rules 
of pleading in n/s¢-prius courts. 

he record fails to show a case within the statute, it no 
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where appearing that the act, under which the indictment was 
found, was declared to be unconstitutional by the Cireuit Court, 
or that it was assailed by demurrer on this specific ground. 
The appeal is, for this reason, dismissed. 


Gayle’s Adm’r v. Johnston. 


Application by Administrator Sor Orde Pr to sell Lands for 
Payme nt of Debts. 


® Plea of statute of limitations of three years.—A plea of the statute 
of limitations of three years must aver that the demand sued on is an 
open account, and the omission of this averment makes the plea demur- 
rable; but this rule of pleading is not applicable to a proceeding in the 
Probate Court, where an administrator files a petition asking an order to 
sell lands for the payment of debts, and the defense is set up that the 
debts asserted against the estate are barred by the statute of limitations. 

2. Petition to sell lands for payment of debts ; pli adings and def nSeS. 
In a proceeding before the Probate Court for an order to sell lands for 
the payment of debts, the technical rules of pleading can not be strictly 
applied. It is not necessary that the petition should particularly de- 
scribe the debts, to the payment of which the lands are sought to be 
subjected; the answer of the heir or devisee, denying the existence of 
the asserted debts, may be in terms equally general; and on the issue 
thus formed, the burden of proof being on the administrator, if the debts 
proved are open to any legal defense, which could be available against 
an action by the creditor, that defense is equally available to the heir or 
devisee. 

3. Open account.—A demand arising out of contract, the terms of 
which have not been agreed on between the parties, whether it consists 
of one item or more, is an open account, within the bar of the statute of 
limitations of three years; so, also, is a demand for personal or profes- 
sional services rendered, the value of which can only be recovered on a 
quantum meruit ; but a claim for money paid on request, under circum- 
stances from which the law implies a promise to repay, is not an open 
account. 

4. Same; professional services of physician.—A demand for profes- 
sional services as a physician, rendered to the intestate in his life-time, 
is an open account, when the value of the services was not agreed on 
between the parties; and the frequent expressions and declarations of 
the intestate, showing an anxiety that the claim should be paid, but not 
admitting an indebtedness in any particular sum, can not change the 
character of the demand. 

5. Same; burial expenses.—Burial expenses of the decedent, which 
necessarily devolve on his friends and relations before the grant of ad- 
ministration, are regarded as money paid on the request of the personal 
representative, and the law implies a promise on his part to repay it; 
and a claim for such expenses, so paid, is not an open account. 

6. Parties to proceeding ; appointment of administrator ad litem.—On 
an application by an administrator for an order to sell lands for the pay- 
ment of debts, which is contested by the heirs or devisees, the adminis- 
trator is their adversary, whether he is personally a creditor or not; and 
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there can be no necessity for the appointment of a special administrator 
ad litem (Code, § 2625). 


Appa from the Probate Court of Dallas. 

Tried before the Hon. P. G. Woon. 

In the matter of the petition of Anna M. Gayle, as the ad- 
ministratrix of the estate of Lou Reese Gayle, deceased, for an 
order to sell lands for the payment of debts. The petition was 
filed on the 18th August, 1881, and alleged, “that said decedent 
died intestate; that the personal property of the estate is insuf- 
ficient to pay the debts thereof; that the lands of said estate, 
which it is desirable to sell for the payment of the debts thereof, 
are an undivided one-fifth interest in the lands of the estate of 
Mrs. Mary L. Gayle, deceased, who was the mother of said L. 
R. Gayle,” and particularly described the lands. The decedent 
died, intestate (so far as the record shows), on the 30th June, 
1875, being unmarried, and under the age of twenty-one years ; 
and her surviving brothers and sisters were her heirs at law, 
and the distributees of her estate. Mrs. Rebeeea D. Johnston, 
the wife of Wm. 8. Johnston, one of the sisters, died a short 
time betore the petition was filed; and her surviving husband, 
William 8. Johnston, and the guardian vd /étem of ler infant 
children, who was also appointed administrator ad Ute of her 
estate, appeared and contested the petition. The contestants 
filed a demurrer to the petition, which was overruled by the 
court; and they then filed an answer, denying all the allega- 
tions of the petition, alleging that “all the debts against said 
estate are barred by the statute of limitations of three years,” 
and by the statute of limitations of six years, and setting up 
other defenses. The court sustained a demurrer to the answer, 
as to these other defenses, which require no notice; but, on the 
evidence adduced, held that all the debts asserted against the 
estate were open accounts, and were barred by the statute of 
limitations of three years, and therefore dismissed the petition, 
at the costs of the petitioner. The principal debts claimed 
against the estate were—Ist, a demand in favor of the admin- 
istratrix personally, for $960, on account of personal services 
rendered for the intestate, in nursing and taking care of her, 
during the twelve months preceding her death; 2d, a demand 
in favor of said administratrix personally, for $80, the price 
paid for a burial casket; 3d, a demand in favor of Dr. B. H. 
Riggs, for $256, for professional services rendered to the intes- 
tate during the last twelve months of her life. Evidence was 
introduced by the administratrix showing the value of these 
services, and the repeated declarations by the intestate of her 
desire that these claims should be paid; and several exceptions 
were reserved to the rulings of the court in connection with 
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thisevidence. The order appointing an administrator ad litem 
for the estate of Mrs. Rebecca D. Johnston, the decree dis- 
missing the petition, and holding that the debts proved against 
the estate were open accounts, and the several rulings on evi- 
dence to which exceptions were reserved, are now assigned as 
error. 


256 


W. R. Nexson, for appellant. 
SaTrERFIELD & Youna, contra. 


BRICKELL, C. J.—It may be conceded to the appellant, 
that a plea of the statute of limitations of three years should 
aver the cause of action is an open account, and, if the aver- 
ment is omitted, the plea is demurrable. But, in a proceeding 
of this character, in the Court of Probate, to subj ect lands de- 
vised or descended to the payment of debts, the sae plead- 
ings pertaining to courts of law or equity are not contemplated, 
nor are they usual or practical. The application of the per- 
sonal representative is sufficient, if in general terms it avers the 
existence of debts against the ancestor ; no description of the 
debts, no averment of the persons to whom they are due, or of 
the time of their creation, or when payable, is necessary. Any 
such averment would render the application unnecessarily pro- 
lix, and would be inconsistent with the simplicity of the pro- 
ceedings prescribed by the statute. The answer of the heir or 
devisee is sufficient, if in terms as general it denies the exist- 
ence of debts, to the payment of which the lands are subject. 
An issue is thus formed, and the burden of proof is devolved 
upon the personal representative, the actor in the proceeding, 
who has knowledge of the debts for the payment of which he 
seeks a sale of the lands. If the debts proved are open to any 
legal defense—to any defense which the ancestor could make if 
living, or which the personal representative could make if the 
creditors were suing him,—the heir or devisee has the ered 
tied right to interpose and rely upon it.— Bond v. Smith, 2 Ala. 
660; Harwood v. Harper, 54 Ala. 659; Teague v. Corbitt, 
57 Ala. 529; Garrett v. Brewer, 59 Ala. 513; Scott v. Ware, 
64 Ala. 174. 

The material point of controversy between the parties is, 
whether the claims proved to exist against the intestate are open 
accounts within the bar of the statute of limitations of three 
years. The character or description of account which comes 
within the meaning of the term open account, employed in the 
statute, has been frequently determined. Whether the account 
consists of a single or of many items, if the terms of the con- 
tract have not been adjusted by the "agreement of the parties, 
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the demand is an open account.— Maury v. Mason, 8 Port. 211; 
Sheppard v. Wilkins, 18 Ala. 359. The claim of the appellant, 
for the services rendered to the intestate, falls precisely within 
the character and description of claims there defined as an open 
account. The sum to be paid her was not settled between her- 
self and the intestate, and the extent of her right of recovery 
is the reasonable value of her services, to be ascertained by evi- 
dence. The accounts of the physicians stand upon the same 
footing. There was no stipulation with the intestate as to the 
sum to be paid them, for the services they rendered. The 
right of recovery is upon a quantum meruit—such compensa- 
tion as it is shown by evidence the parties rendering the ser- 
vices ought in equity and good conscience to receive. There 
is no special contract upon which a recovery can be had. It is 
against claims not resting in special contract, dependent wholly 
upon the implication of law from facts proved, the ‘statute is 
directed. The parties are forewarned, a reasonable time is 
given for the reduction of the claim to a stated account, or in 
some other form to a special agreement, withdrawing it from 
the operation of the statute. The frequent expression by the 
intestate of her anxiety that these claims should be paid, is in- 
sufficient to change their character. There was no recognition 
or admission of any particular sum as due or owing, and they 
are in themselves too general and uncertain to be construed into 
evidence of an account stated, or of the correctness of the claims 
as now presented.— Watson v. Byers, 6 Ala. 393; Bowley v. 
Gayle, 19 Ala. 151. The willingness of any one or more of 
the heirs that these claims should be paid, is not a fact of im- 
portance in this proceeding, directed to a sale of the lands of 
the intestate, and in which it must be shown there are valid and 
subsisting debts of her creation, to the payment of which the 
law subjects them. 

The remaining claim is for money paid by the appellant for 
a burial casket for the intestate. Funeral expenses, says Lord 
Coke, according to the degree and quality of the deceased, at 
common law were allowed of the goods of the deceased, before 
any debt or duty whatever, and his burial was the first duty of 
an executor. If there was no executor, or if he was unknown, 
or not at hand, a friend or a stranger may attend to the duty, 
and bury the deceased in a manner suitable to the estate he 
leaves behind him; and the necessary expenses must be repaid 
him by the personal representative, having assets, though he 
neither ordered, nor had knowledge of the expenditure.—2 Wil- 
liams Ex’rs, 871. The burial, of necessity, here devolves as a 
duty upon friends or relatives; for, until fifteen days after death, 
there can be no administration, or grant of letters testamentary. 
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Priority of payment of funeral pee, as at common law, 
the statute secures.—Code of 1876, § 2480. The amount of 
such expenses, when paid by a friend or relative, is regarded as 
money paid on request of the personal representative; and the 
law raises a promise to repay it, so far as he has assets.— //up- 
good v. Houghton, 10 Pick. 154. Money paid on request is not 
an open aeccount—the amount which is to be repaid is not de- 
pendent on any future liquidation or settlement between the 
parties, and the claim for it is not within the bar of the statute 
of limitations of three years.—Caruthers v. Mardis, 3 Ala. 599. 
Six years had not elapsed from the death of the intestate, when 
this expense was incurred, until the grant of administration to 
the appellant; and after the grant there was no room for the 
running of the statute of limitations. The evidence shows sat- 
isfactorily a want of personal assets for the payment of debts, 
and the existence of this debt created the necessity for the sale 
of the lands, which is contemplated by the statute. We deem 
it proper to say, in this connection, that there is no evidence in 
the record tending to show the expenditure was extravagant or 
unreasonable. The amount of such expenditures should be 
graduated to the degree and condition in life of the deceased, 
the value of the estate he may leave, and, when the rights of 
creditors are involved, the probability of the solvency of the 
estate ought to be regarded by those who may make them. 

The appointment of an administrator ad litem for the rep- 
resentation of the estate in this proceeding was unnecessary 
and unauthorized. Such an appointment is necessary or proper 
—is contemplated by the statute—only when there is not a legal 
representative of the estate, or the legal representative has an 
adverse interest. In eases where there is a full representation 
of all the rights and interests involved in the estate, by the 
presence of the parties in whom these reside, there can be nei- 
ther necessity nor propriety in the intrusion of an administrator 
ad litem.—Code of 1576, § 2625. The personal representative, 
in a proceeding of this character, whether he be a creditor or 
not, stands in an adversary relation to the heirs or devisees. 
The interests in the estate he represents, are the interests of 
creditors. The heirs or devisees must be before the court in 
the attitude of defendants, having full ys agengpe: to protect 
their rights. It is diffienlt to perceive who an administrator 


ad litem could represent, or what function or duty he could have 
to perform. 

There are other questions presented by the assignment of er- 
rors, not of any practical importance, and we do not deem it 
necessary to consider them. 


The decree of the Court of Probate must be reversed, and 
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the canse remanded, for further proceedings in accordance with 
this opinion. 


Weis v. Goetter, Weil & Co. 


Bill in Equity by Creditor, to set aside Fraudulent Convey- 


ance, 


3. Reeeiver . ww hen appointe d te fore answer .—By the modern English 
practice, and by the practice in this country, a receiver may be ‘appointed 
before answer filed, when a pressing necessity is shown, since delay 
might defeat the object sought by the application. 

?. Same: at whose instance appoint d.—Asa general rule, a receiver 
will not be appointed at the instance of a party who does not show some 
title, claim, lien or interest, in, to, or upon the property, or specific thing 
in litigation; but a creditor by simple contract only, being now author- 
ized by statute to file a bill to reach and subjeet property fraudulently 
conveyed by his debtor (Code, § 3886), acquires by his bill, and the ser- 
Vice of process under it, such an interest and lien in and upon the prop- 
erty as entitles him to ask the appointment of a receiver for its custody 
and preservation. 


Aprprrat from the Chancery Court of Coneeuh. 

Ileard before the Hon. Joun A. Fosrer. 

The bill in this case was tiled on the 22d November, 1882, 
by Goetter, Weil & Co., a mereantile partnership doing busi- 
ness in the city of Montgomery, as a creditor at large of M. HH. 
Jacoby, against said Jacoby and Mark Weis; and sought to set 
aside, on the ground of fraud, a sale and transfer of his entire 
stock of goods by said Jacoby to said Weis; and also an injune- 
tion to prevent the defendants from removing or disposing of 
the goods. and the appointment of a receiver to take charge and 
custody of the property; on the ground that the defendants 
were insolvent, and were fraudulently selling the goods for cash. 
The decree is sued out from a decretal order appointing a re- 
ceiver, and that order is assigned as error. 


Sratuworrn & Burnerr, and D. P. Bowes, for the appel- 
lants, cited High on Receivers, ss 496, 103-4; McLean »v. 
Presley, 56 Ala. 212; Hughes . Hatchett & Trimble, 55 Ala. 
631; Brierfield Iron Works v. Foster, 54 Ala. 622; Story’s Eq. 
Pl. § 309; 1 Dan. Ch. Pr. § 395. 


Farnuam & Rasp, contra, cited 2 Story’s Equity, § 831; Hr 
parte Walker, 25 Ala. 81; Bard v. Bingham, 54 Ala. 466; 
2 Dan. Ch. Pr. 1406, 1426; Evans v. Welch, 63 Ala. 250. 
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STONE, J.—This is an appeal from an order appointing a 
receiver, and the record presents no other question. The bill 
was filed November 22d, 1882, and on the same day summons 
was issued and served on each of the defendants. On the same 
day, November 22d, a petition was filed, praying the appoint- 
ment of a receiver, and setting November 28th for its hearing 
in vacation. Notice of this motion was also issued and served 
on the same day, November 22d. The bill was by a creditor 
at large, and was filed under section 3886 of the Code, which 
enacts that, ‘a creditor without a lien may file a bill in chan- 
cery, to subject to the payment of his debt any property which 
has been fraudulently transferred, or attempted to be fraudu- 
lently conveyed by his debtor.” The chancellor first made an 
order for an injunction, prescribing the bond to be given by 
complainants before its issue, and then appointed a receiver, 
the appointment to take effect after the injunction bond should 
be approved, and requiring the receiver to give bond before 
entering upon the trust. The bonds were given, and an order 
was issued, placing the receiver in possession, and prescribing 
his duties. The property sought to be condemned is a stock of 
merchandise, alieged to have belonged to Jacoby, the debtor, 
and charged to have been fraudulently conveyed to Weis. 

It is urged for appellant, that the application for a receiver 
was premature, and should not have been entertained until af- 
ter answer filed. Such is said to have been the rule in the ear- 
lier English practice. But the rule there was relaxed many 
years ago. Ina note to Hugueninv. Basily, 13 Vesey, 105-7, 
it is said, “that, in modern practice, an order for a receiver may 
be obtained on motion, grounded on affidavit. before answer, 
whenever justice appears to require it.” In Iligh on Receivers, 
§ 103, the author says: “It may be regarded as the settled En- 
glish practice, to grant receivers before answer, in cases of 
emergency calling for immediate interference of the court to 
protect the equities.of plaintiffs, and where the merits of the 
cause are sufficiently disclosed by attidavits; and if defendant 
has put in an affidavit, in opposition to plaintiff's affidavit upon 
the motion, the affidavit will be regarded as a sufficient appear- 
ance for the purpose of entertaining the motion.” This is the 
principle declared in Vann v. Barnett, 2 Bro. C. C. 158. In 
section 105, Mr. High, speaking of cases of fraud and imminent 
danger, says: “ Where the emergency shown is such as to ren- 
der it essential to justice that a receiver should be immediately 
appointed, it may be done before answer, since to delay the 
relief might entirely defeat the object sought by the appliea- 
tion.” There is nothing in this objection. 


It is objected, in the next place, that the complainants are 


only creditors at large, without a judgment, and that therefore 
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they are not entitled to have a receiver appointed at this stage 
of the proceedings. The general rule is, that to entitle a com- 
plainant to a receiver, he must show some title or claim, lien 
upon, or interest in the specific thing, the subject of the litiga- 
tion. A mere creditor at large, seeking in the ordinary way to 
collect his money, has no right to this extr aordinary remedy. 
It is nevertheless remedial, very beneficial in its operation when 
rightly invoked, and should not be withheld from cases falling 
within its principles.—High on Ree. § 406. “In eases where 
an estate is held by a party, under a title obtained by fraud, actual 
or constructive, a receiver will be appointed.”—Story’s Eq. Jur. 
$834. “The practice is especially salutary in cases of credit- 
ors’ bills in aid of the enforcement of judgments; and in this 
class of cases receivers are almost uniformly granted before an- 
swer.’—High on Receivers, $ 105. “Creditors, even before 
judgment, may have such a special or equitable lien upon the 
debtor’s property as to entitle them to the aid of equity, and to 
the protection of a receiver.”—/b. $408.“ Fraudulent assign- 
ments of his property by a judgment debtor, for the purpose 
of hindering and defeating his creditors, are frequently made 
the foundation for proceedings in equity for the appointment 
of a receiver in behalf of judgment creditors.”—/b. § 411. 
Such proceedings fasten a lien upon the property, which will 
override - other subsequently accruing liens and purchases. 
Dargan v. Waring, 11 Ala. 988. “If the creditor has a lien 
or charge upon the property of the debtor, even though his 
demand may not be reduced to judgment, he occupies a “differ. 
ent relation from that of a mere contract creditor, and may 
properly invoke the preventive powers of the court for his pro- 
tection.” —2 High on Injunctions, § 1404. In Brierfield Tron- 
Works v. Foster, 54 Ala. 622, we said: “A receiver ought to be 
appointed only to prevent fraud, save the subject of litigation 
from material injury, or rescue it from threatened destruction. 
Nor should it be done then, until answer to a bill praying it has 
been made by defendant, unless the necessity be of a most strin- 
gent character.” 

What we have above quoted, from books of the highest au- 
thority, proves two propositions: First, that in cases of pressing 
emergency, the Chancery Court may appoint a receiver before 
answer filed; and, second, a receiver may be appointed, when- 
ever the complainant has a lien, or a special right to have the 
property or funds in controversy applied to the payment of his 
claim. Of course, this must be taken with the qualification, 
that there must be shown a sufficient necessity for taking the 
property into the court’s custody. 

The statute which now forms section 3886 of the Code of 
1876 was enacted February 24, 1860.—Pamph. Acts, 35. Be- 
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fore that time, a bill would not lie in such a case as this. It 
did lie, to enforce a judgment, by removing fraudulent obstrue- 
tions, in such a case as that shown in Dargan v. Waring, supra ; 
and when filed and served, it fastened a lien on the property 
sought to be subjected. The lien was not the result of the 
judgment, for the judgment in that case was not a lien. It re- 
sulted from the bill, filed as a means of enforcing the judgment. 
There can be no question that if, in that suit, it had been shown 
that a necessity existed for preserving the fund, or its income, 
for the payment of the judgment, a receiver should have been 
appointed. Insolvency of the defendant, and threatened waste, 
or inadequacy of the corpus of the property to satisfy the de- 
mand, are among the grounds which would have authorized 
this extraordinary remedy. The act of 1560 (Code, § 3586) 
gives to a creditor without a lien the same right to pursue prop- 
erty fraudulently transferred, or attempted to be fraudulently 
conveyed, as a creditor with a judgment had previously had; 
and when a bill is filed under that statute, and process of sum- 
mons is served on the defendant, ‘a lien is acquired on the 
property conveyed, which will prevail over any ae a 
alienation by the debtor or his grantee, and over the claims of 
subsequent judgment creditors, or of an assignee in bankruptey.’ 
Evans v. We Ich, 63 Ala. 250. Nothing in this objection. 

The sworn statements found in this record make a very strong 
prima facie case of pressing emergency, and the rebutting affi- 
davits are wholly insufficient to overturn it. 

Aftirmed. 


Boykin v. Bank of Mobile. 


Action on Promissory Note, by Indorsee against Maker. 


1. Construction of writings; questions for court and jury.—lt is the 
province of the court to construe written instruments, and to declare 
their legal effect; although, when the legal operation and effect of the 
instrument depends, not only on the meaning and construction of the 
words used, but also upon collateral facts and extrinsic evidence, the in- 
ference of fact to be drawn from the evidence should be submitted to the 
jury: yet, if the evidence is addressed to the court, without objection, 
and passed on, the court may draw all such inferences as the jury could 
properly have ‘drawn. 

2. Ambiguity in contracts; rules of construction.—The law leans against 
the destruction of contracts on the ground of uncertainty, and a contract 
will not be declared void on that ground, unless, after reading and inter- 
preting it in the light of the circumstances under which it was made, 

VoL. LXxul. 














1882. } OF ALABAMA. 263 


[Boykin v. Bank of Mobile. ] 
and supplying or rejecting words necessary to carry into effect the rea- 
sonable intention of the parties, their intention can not be fairly collected 
and effectuated. 

3. Promissory note; time of payment omitted or uncertain; parol evi- 
dence in aid of. —A promissory note ought, regularly, to express on its 
face the time at which it is payable; and if no time is expressed, or 
plainly manifested, and a blank is not left for the insertion of a day of 
payment at the option of the payee, resort may be had to extrinsic evi- 
dence, showing the circumstances under which the note was executed, 
and the design of the parties in executing it, in order to explain an evi- 
dent omission, and to fix the time at which it was intended to make the 
note payable. 

4. Same.—A promissory note payable ‘‘ seventy-five after date,’’ nego- 
tiable and payable in bank, and proved to have been made for the ac- 
commodation of the payvees, who were commission-merchants in Mobile, 
to aid them in their business, and delivered to them by the maker, con- 
strued to be payable seventy-five days after date; and parol evidence 
was held admissible, in aid of the evident omission, showing the char- 
acter of negotiable paper, as to length of time of maturity, which the 
banks in the city would accept. 

5. Transfer of ne gotiabli note as collateral secur ity; rights of holder, 
and defenses by maker.—A creditor, receiving negotiable paper as col- 
lateral security for the payment of a pre-existing debt, is not regarded 
as having acquired it for valuable consideration in the usual course of 
trade, and is not entitled to protection against equities and defenses on 
the part of the maker of which he had no notice ; and under the.decisions, 
of this court, contrary to the weight of authority, accommodation paper 
is not an exception to this rule. 

6. Same.—To constitute a purchaser for value, of notes or paper 

agreed to be transferred as collateral security for a debt contemporane- 
ously contracted, it is not necessary that the notes or paper should be 
particularly described at the time: when the securities are subsequently 
transferred, in execution of the agreement, it is rendered specific and 
certain, and the creditor becomes a holder for value. 
7. Relevancy of ¢ ridence as to terms of agreement for transfer of note as 
collateral security.—In an action against the maker of a negotiable prom- 
issory note, proved to have been given for the accommodation of the 
payees, and hy them transferred to the plaintiff bank as collateral se- 
curity for a loan; the defense being want of consideration, and the terms 
of the agreement for the transfer being controverted—whether it was 
subsequent to the loan, or was made under an agreement contempora- 
neous with the loan; the fact that no portion of the money loaned was 
drawn out of the bank until after the transfer of the note, is relevant and 
competent evidence for the plaintiff. 


Aprreat from the City Court of Selma. 

Tried before the Hon. Jona. Haratson. 

This action was brought by the Bank of Mobile, a domestic 
corporation, against Starke H. Boykin; and was founded on a 
promissory note sig gned by said Boy kin as maker, and in these 
words: 

“* Mosiie, Ava., January 27th, 1880. 

“ Twenty-five after date, | promise to pay to the order of B. 
Q. James & Co. twenty-five hundred dollars, value received, 
negotiable and payable at the Southern Bank of Alabama.” 

This instrument was indorsed in blank by the payees, and 
the plaintiff sued as their indorsee; the complaint describing 
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the instrument as a promissory note payable seventy-five days 
after date, and alleging that it was transferred to plaintiff, for 
value, before maturity, and: was still due and unpaid. The de- 
fendant pleaded the general issue, and several special pleas, 
which alleged, in substance, that he signed the note for the ac- 
commodation of the payees, and that it was transferred and 
delivered by them to the plaintiff, as collateral security for a 
pre-existing debt, and without any other consideration. Issue 
was joined on these pleas, and a trial by jury was had on the 
demand of the defendant. <A bill of exceptions was reserved 
by the defendant, to the rulings of the court on the trial, in 
which the facts are thus stated : 

“Tt. F. Manly, a witness for plaintiff, testified as follows: ‘1 
was cashier of the Bank of Mobile in March, 1880, and am 
now, and have been since January, 1875. I know B. O. James 
& Co.. who did business in Mobile, in March, 1880, as cotton- 
factors and commission-merchants. They opened an account 
with the Bank of Mobile, on Mareh 15th, 1880, when Mr. 
James came into the bank, and stated that he would like to do 
business. with us, as the bank with which he had been doing 
business was going out of business, and that he would like to 
make a temporary loan, and would give his due-bill and seen- 
rity. I was also acting that day as teller. He then gave me 
a demand note, promising to pay $5,000, with interest, on de- 
mand, and two notes,—the one now sued on and another. He 
gave me, also, at the time, a slip containing names as references 
as to the solveney of the makers of the said notes. I took the 
note of said B. O. James & Co., and entered the 85,000 to 
their credit on their bank-book. Later during the day, I made 
inquiries regarding the solvency of the parties, and was advised 
that they were good for the notes they had signed. He gave 
me, with said demand note, two pieces of paper—first, a note 
signed by S. H. Boykin, dated January 27th, 1880 (the note 
sued on), and another note. I am not certain whether I gave 
him the bank-book instantly, or after I made the inquiries. 
The bank took Boykin’s said note, and another, for $2,500 
each. I placed the $5,000 to the credit of said B. O. James 
& Co., and they checked it out a few days afterwards. The 
Boykin note was given at the time said James proposed to bor- 
row the $5,000, or a few minutes afterwards. I did not notice 
the precise reading of the note. We were not at that time 
taking paper payable in the fall. The Southern Bank of Ala- 
bama is in Mobile. I had been doing a banking business, in its 
various phases, for many years.’ Plaintiff’s counsel then 
asked said witness to answer this question, which was for the 
court: ‘Are you acquainted with the usual course of trade in 
reference to time paper, and the length of time usually given 
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on notes taken for the loan of money by the banks of Mobile, 
in March, 1880’? The witness answered: ‘I am acquainted 
with the usual time for which paper was given, for security for 
loans, at that time.’ To this question and answer, each, the 
defendant objected; and he excepted to the overruling of his 
objections. The witness further answered: ‘Just at that time, 
the banks were not commonly taking fall paper, but were usu- 
ally taking paper which fell due in two or three months. No 
vaper was taken for seventy-five weeks, months, or years.’ 

he defendant moved to exclude this answer, on the ground 
that it was irrelevant; and he excepted to the overruling of his 
objection. The court received the foregoing answers to said 
question, as tending to show the situation of the parties, and 
the cireumstances surrounding them at the time.” 

The plaintiff then offered in evidence the note on which the 
action was founded, above copied; and the defendant objected 
to its admission, on these grounds: “ 1st, because said instru- 
ment is not the note described in the complaint; 2d, because 
there is a variance between said instrnment and the note de- 
scribed in the complaint; 3d, because said instrument is irrele- 
vant.” The court overruled these objections, and allowed the 
instrument to be read in evidence to the jury: and the de- 
fendant excepted. The witness Manly, further testifving, 
stated: * The Boykin note, here sued on, was taken, and pinned 
to the demand note of B. O. James & Co. On the 29th 
March, 1880, I made demand in writing of B. O. James & Co., 
for the payment of the loan; but it was not paid, and has not 
since been paid. When said Boykin note was — I had 
no notice that it was accommodation paper. Mr. James stated, 
that the paper was good—that the maker was a party he knew 
to be good; and he gave me references to others, to confirm 
his statement. It was on the faith of this and the other note 
that we placed the $5,000 to the credit of B. O. James & Co. 
They checked it out in a few days. I paid the checks.” Said 
witness testified also, on cross-examination : ‘ The usual custom 
of farmers’, or country merchants’ paper, was of two kinds: 
one was paper expected to be paid out of the present crop, and 
the other out of the next crop; one was long, and the other 
was short paper. I have seen a good deal of it fall due in 
April. ae would be payable out of the crop of the preced- 
ing year. A great majority of such paper does not mature at 
that time. There isa great deal of such paper maturing in 
October, November, and December, but a respectable amount 
in March, April, and May.” Said witness, on re-examination 
by plaintiff, further said: “The usual period of paper by 
country merchants or farmers, making paper in January, does 
not run into the next season. The majority of it, that I have 
seen, matures before the summer months.” 
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B. O. James, a witness for defendant, thus testified: “I did 
not give the defendant any consideration for the note read in 
evidence in this case. It was given for the accommodation of 
B. O. James & Co., of which firm I was then a member, and 
was the business man of the firm. Defendant did not owe B. 
QO. James & Co. anything. A short time before our failure, I 
commenced doing business with the Bank of Mobile, the 
Southern Bank of Alabama (with which I had done business) 
having retired. I went to see Mr. Manly, and told him I would 
like to open business with him. I opened an account with the 
Bank of Mobile for $5,000, by borrowing that sum from the 
bank. I gave my due-bill, or demand note, for the sum_bor- 
rowed, and went out with the bank-book and a bundle of 
checks. During the day I handed Mr. Manly collaterals to 
secure the amount of the due-bill previously passed to my 
eredit, and gave him references as to the standing of the parties. 
One of the notes he accepted was this of Boykin’s. I handed 
him other notes, and he selected two, one being the note read 
in evidence. It was about eleven o’clock when I got the bank- 
book and cheeks, and I gave him the notes before the close of 
banking hours—before two o’clock p.m. Mr. Manly said, at 
the time, that it was the custom, or regulation, to have col- 
laterals. I told him I would give some that I thought would 
be satisfactory. No particular collaterals were mentioned.” 
{On cross-examination : | “I proposed, at the time of the loan, 
that I would give collaterals. gave none to Mr. Manly at 
that time, but told him I would give him collaterals which I 
regarded as good. I don’t know what collaterals I had with 
me at the time. I brought in the collaterals before the close 
of banking hours. The defendant was doing business with B. 
O. James & Co., so far as cotton was concerned. I wanted his 
accommodation paper to borrow money on. I wanted it to 
have it convenient for use if I was crowded. Te was a farmer 
and a country merchant. He gave drafts on me to pay parties 
he owed in Mobile. I wrote the paper sued on. I asked him 
for the paper. I don’t remember what was said as to the time 
I wanted the paper to run. I don’t remember what occurred, 
except from the face of the paper. I don’t remember any- 
thing, except that the paper exists. I gave Manly references 
at the time I gave him the notes. I don’t remember to whom 
I referred him for Boy kin’s note. I don’t remember whether 
I read the note of Mr. Boykin. He owed me nothing at the 
time the note was executed.” The witness Manly, then being 
re-called by plaintiff, said: ‘“ The paper was in the possession 
of the bank before any money was paid out.” The defendant 
moved to exclude this statement from the j jury, “on the ground 
that it was irrelevant,” and excepted to the overruling | of his 
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objection. ‘The court instructed the jury, that this evidence 
was admitted as tending to show the contract between plaintiff 
and said James & Co.—whether they could draw or not before 
the collateral was taken.” 

* This was all the evidence in the case. Then the defendant, 
in connection with the testimony of James that Boykin was a 
farmer and a country merchant, and in connection with the 
testimony of Manly on cross-examination, moved the court to 
exclude what Manly said about the custom of banks in Mobile, 
Ist, because said testimony was irrelevant; 2d, because the 
custom was not bronght home to the defendant ; 3d, because no 
custom was established by the testimony ; and, 4th, becanse the 
custom sought to be proved could not vary the terms of the 
written instrument. The court overruled the motion, and the 
defe ndant excepted. 

* The court instructed the jury, in its general charge, as fol- 
lows: ‘If the jury believe, from the evidence, that on the day 
of the loan, and at the time the bank entered the credit on the 
pass-book of B. O. James & Co., there was an understanding 
between the bank (Mr. Manly) and Mr. James, that James was 
to wive satisfactory collateral for the loan, and that the loan 
was to be conditional upon such collateral, and the bank made 
it with that understanding; then, if said James brought in this 
note on the same day, and this was in pursuance of his said 
promise to give collateral, and of that understanding in refer- 
ence to the seeurity upon which it was to be made (if the jury 
believe, from the evidence, that such an understanding was 
had),—then the lodgment of the note later in the day would, 
in the eye of the law, be the same as if it had been lodged at 
the moment when the credit was entered on the pass-book.” 

To this part of the general charge the veo — 
and requested the following charges, in writing: “If the 
jury believe, from the evidence, that the note op on Was ac- 
commodation paper, then, before they can tind for the plaintiff, 
they must believe, from the evidence, that the money was 
loaned by the plaintiff on the faith and security of this iden- 
tical note: that if the plaintiff loaned the money to Bb. O. 
James & Co. on their due-bill, and Mr. James promised to 
furnish collaterals, but did not promise to furnish the note sued 
on in this ease, then they must find for the defendant.” 2. “If 
the jury believe, from the evidence, that the plaintiff loaned 
money to B.O James & Co. on their due-bill, or demand note, 
and onthe promise of said James to furnish good collateral 
security for said loan; and nothing was said about the note 
sued on, and there was no agreement to furnish said note as 
collateral security, but said James & Co. afterwards furnished 
said note as collateral security to said loan; then they must 
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find for the defendant.” The court refused each of these 
charges as asked, and the defendant excepted to their refusal. 

The rulings of the court on the evidence to which exceptions 
were reserved, as above stated, the charge given, and the re- 
fusal of the charges asked, are now assigned as error. 


SarreRFIELD & Youne, for appellant.—(1.) The instrument 
sued on was not a promissory note, as no time of payment was 
specitied, and was not governed by the commercial law.—Code, 
§ 2094; Story on Prom. Notes, § 27; Story on Bills, § 50; 
Moffatt v. Edwards, 1 Car. & Marsh. 16. (2.) This was a 
patent ambiguity, which could not be aided or explained by 
parol evidence ; and there was a fatal variance betweeen the in- 
strument described in the complaint and that offered in evi- 
dence.—Copeland & Brantley v. Cunningham, 63 Ala. 394; 
Sanford v. Howard, 29 Ala. 684; Hamner v. Cobb, 2 Stew. 
& P. 383; May & Bell v. Miller & Co., 27 Ala. 515; Reed v. 
Scott, 30 Ala. 640; Foster v. Foss, Minor, 421; MeLendon v. 
Godfrey, 3 Ala. 181. (3.) The evidence as to a custom, or usage, 
among the banks in Mobile, onght not to have been received. 
“It does not follow, because a usage exists as to the object of a 
contract, that the contract is meant by the parties to incor- 
porate the usage.”"—Whart. Ev. $ 958. Before a party ean be 
affected by a custom or usage, it must be brought home to him. 
1b. $ 962. If the defendant had lived in Mobile, and it was 
shown that he had bought goods of James & Co. on a credit of 
seventy-tive days, and had given this note for the payment of 
the debt, the inference might be drawn, that the note was in- 
tended to be made payable seventy-five days after date; but, it 
being shown that he was a farmer and country merchant, and 
was not indebted to the payees, but executed the note for their 
accommodation only, there can be no legitimate inference as to 
the time of payment intended. In the case of negotiable paper, 
the rule which excludes parol evidence to vary the terms of a 
writing, when sued on contractually, is enforced with distine- 
tive stringency.—Whart. Ev. § 1058. (4.) The evidence of 
Manly, asto the note being in the possession of the bank before 
any money was drawn out, ought not to have been received. 
As to the terms of the contract of loan—whether or not it was 
complete before the collateral was taken—the evidence was 
conflicting but this testimony was not relevant to that issue, 


since the loan might well have been complete although the 
money had not been drawn out; and yet, the fact not being 
disputed that the money was not drawn out, the j jury might in- 
fer that there was a stipulation or agreement that it should not 
be drawn ont until the collateral was given. (5.) With due 


deference to the opinion delivered in the case of Miller & Co. 
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v. Boykin, at the last term, the appellant insists on the correct- 
ness of the principle asserted in the charges requested and re- 
fused, and asks a re-examination of the authorities. 


W.C. Warp, contra, cited Hvans v. Stecle,2 Ala. 114; White 
v. Word, 22 Ala. 442; Conner v. Routh, 7 How. Miss. 176; 
Nichols v. Frothingham, 45 Maine, 220; Pearson v. Stod- 
dard, 9 Gray, 199; Byles on Bills, mar. 76, note 2; Daniel on 
Neg. Instruments, $$ 76, 1404 ; J/7er & Co. v. Boykin, 70 Ala. 
469; Connerly v. P. & M. Insurance Co., 66 Ala. 482. 


BRICKELL, C. J.—It is the province of the court to con- 
strue written instruments, and declare their legal effect. But, 
when the legal operation and effect of an hes. lone depends, 
not only on ‘the meaning and construction of its words, but up- 
on collateral facts én pacs, and extrinsic evidence, the inference 
ot fact to be drawn from the evidence should be submitted to 
the jury.—1 Brick. Dig. 428, § 2. Whether, in the present 
case, it should have been submitted to the jury to determine 
from the evidence when it was intended the note should be due 
and payable, it is not important to consider. The evidence was 
addressed to the court only, without objection, and was passed 
upon; and the court could, therefore, draw all such inferences 
as the jury could have drawn properly. 

A promissory note ought, regularly, to express upon its face 
the time at which it is payable; but, if no time is expressed, and 
there is not a plain manifestation of an intention to express a 
day of payment, the law intervenes, and implies that it is pay- 
able on demand.—Story on Prom. Notes, § 29. Or, if a blank 
is left on the face of the note, for the insertion of a day of pay- 
ment, and in this imperfect condition it is delivered by the 
maker to the payee, the latter is clothed with a discretionary 
authority to insert such day of payment as he may choose. 
Mitchell v. Culver, 7 Cowen, 336. Or, if a certain day of pay- 
ment is intended, and by mistake or inadvertence omitted, the 
holder may insert it, and the insertion is not an unauthorized, 
material alteration, which will vitiate the note— Boyd v. Bro- 
therson, 10 Wend. 93. 

This note can not, without violence to the intention 
of the maker, as shown upon its face, be regarded as payable 
on demand ; nor does there seem to have been a blank left for 
the insertion of a day of payment; nor is there direct evidence 
of an intention or agreement to make it payable at a particular 
time. The proposition pressed by appellant is, that the note is 
consequently void for uncertainty. The law leans against the 
destruction of contracts because of uncertainty, and they are 
not suffered to perish, unless, after reading and interpreting 
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them in the light of the circumstances under which they were 
made, the intention of the parties can not be fairly and reason- 
ably collected and effectuated.— Robinson v. Bullock, 58 Ala. 
618. Words may be supplied, or may be rejected, when nece- 
essary to carry into effect the reasonable intention of the par- 
ties. In Chitty on Bills, 151, itis said: ‘ Where there is con- 
tradiction, ambiguity, or uncertainty in the terms of the instru- 
ment, it may, especially against the party making or negotiat- 
ing it, be so construed as to give effect to it according to the 
presumed intention of the parties.” In illustration, reference is 
made to the ease in which the note read, “ Borrowed of J. S. 
50£, which I promise never to pay ;” and it was decided, that the 
word never must be read as ever, or wholly rejected. In Coles 
v. Hulme, B. & C. 568 (15 Eng. C. L. 299), the word pounds 
was supplied, to effect the manifest intent of the parties. In 
Evans v. Steele, 2 Ala. 114, a promissory note was made in 1837, 
payable first of January “one thousand forty.” By intend- 
ment, giving effect to the presumed intention of the parties, 
who are not supposed to be doing things which are vain and 
useless, the court did not hesitate to supply the words e7g/t 
hundred, and read the note as payable January first, 1840. In 
White v. Word, 22 Ala. 442, the note read: ** One day after 
I promise to pay,” &e., and was declared upon generally, as 
payable one day after date. Itwassaid: “The court will sup- 
ply the word date, and intend the note was payable one day 
after its date.” A decision similar in effect was made in Pear- 
son v. Stoddard, 9 Gray, 199; and in Coolbroth v. Purinton, 
29 Maine, 469, the word dollars was supplied, making the in- 
strument that which it was morally certain the parties intended, 
a promissory note for the payment of a certain sum of money. 
In the eases referred to, the instruments of themselves fur- 
nished the means for the correction of the errors, or supplying 
the omissions. This note does not furnish the means of re- 
moving the uncertainty or obscurity as to the day of payment 
which was intended, and which was omitted, presumably by in- 
advertence. It is very Clearly settled, as is insisted by the 
counsel for the appellant, that parol evidence is inadmissible to 
explain a patent ambiguity, where the doubt arises on the face 
of the instrument. But parol evidence is admissible to aid in 
ascertaining the intention of the parties. Wills are often con- 
strued by the aid of evidence of the situation of the testator, 
the condition of his family, and of other circumstances surround- 
ing him at the time of execution. ‘“ Contracts,” it is said by 
©. J. Cumiton, in Pollard v. Maddow (28 Ala. 325), “must be 
interpreted in the light of surrounding circumstances. The 
occasion which gives rise to them, the relative position of the 
rties, and their obvious design as to the objects to be accom- 
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plished, must be looked at, in order to arrive at their true mean- 

ing, and to carry out their intention if lawful.” 

The fact is not controverted, that the maker of the note in- 
tended the loan of his credit to the payees, to aid them in the 
transaction of their business as commission-merchants in the 
city of Mobile; and it is apparent that the making of negotia- 
ble paper was the form he intended the loan of credit to assume. 
The note is expressed to be payable and negotiable at a bank in 
the city. It may from these facts be safely assumed, that it 
was intended the note should be payable at such time as notes 
negotiable in bank were usually made payable, and not at such 
a remote period that it would be incapable of negotiation. The 
evidence of the time negotiable paper the banks would accept 
had to run, was material, to aid in determining the period of time 
it was intended should have been expressed for the payment of 
the note. That fact, taken in connection with the fact that no 
paper was taken for seventy-five weeks, months, or years, re- 
duced it to a moral certainty, that the word omitted from the 
note was days, and that the note should be read and construed, 
as if that word immediately succeeded the numerical adjective 
seventy-five.— Conner v. Routh, 7 Wow. (Miss.) 176; Nichols v. 
Frothingham, 45 Me. 220. 

The principle is well established by our decisions, that re- 


[ ceiving negotiable paper as collateral security for the payment 


of a pre-existing debt, is not acquiring it in the usual course of 
business, and for a valuable consideration, entitling the holder 
to protection against the equities and defenses of the maker, 
1 Brick. Dig. 276, $§ 347-8; Connerly v. P. & M. Ins. Co., 
66 Ala. 484. The authorities generally recognize accommodation 
paper, made for the purpose of enabling the payee to obtain 
credit from third persons (not by the agreement of the parties 
limited to an application to specific uses), as an exception to the 
rule ; but a creditor, taking such paper as security for a pre-ex- 
isting debt, may enforce it, notwithstanding the want of con- 
sideration between the original parties.—2 Am. Lead. Cases,\ 
242. The exception is not recognized in this court, and the 
holder of such paper, taken upon no other consideration than 
as collateral security for a precedent debt, is subject to the de- 
fense of a want of consideration, which could be made as be- 
tween the original parties —J//er v. Boykin, 70 Ala. 469. 
The taking of such paper as collateral security for a debt pre- 
sently created, is acquiring it in the usual course of business, 
upon a valuable censideration, entitling the holder to protection 
against equities or defenses existing between the original par- 
ties, of which he does not have notice.—Connerly v. P. & M. 
Ins. Co., supra; Miller v. Boykin, supra. 

The point of contention between the parties, in the City 
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Court, was upon a matter of fact, which seems to have assumed 
two phases. The first was, whether the loan to James & Co. 
was complete, before the note in suit was transferred to the 
bank ; and the second was, whether, if the loan was complete, 
the giving collaterals for its security was not a consideration in- 
ducing the bank to part with its money. As bearing upon 
these questions, we can not say that the fact that no portion of 
the money loaned was drawn from the bank, until after the 
collaterals were transferred, was irrelevant. 

We remain of the opinion expressed in Miller v. Boykin, 
supra, that it is not essential, toconstitute the bank a bona fide 
holder, the note in suit should, at the time of the loan, have 
been specified as one of the collaterals which would be trans- 
ferred. It was security for which the bank was stipulating; 
security in the form of notes or bills the payees were capable 
of transferring, and which would be available if they made de- 
fault in payment; and it was security in that form the payees 
stipulated to give. When the notes were transferred to, and 
accepted by the bank, the agreement of the parties was ren- 
dered specitie and certain, and the bank became a holder for 
value. 

We find no error in the rulings of the City Court, and its 
judgment must be affirmed. 


Washington v. The State. 
Indictment against Agent, for Embezzlement. 


1. Embezzlement, and fraudulent conversion of property, by agent; whether 
felony, or misdemeanor.—An agent or servant who embezzles, or fraudu- 
lently converts to his own use, ‘‘ any money or property which has come 
to his possession by virtue of his employment, must be punished, on con- 
viction, as if he had stolen it’? (Code, § 4877) ; and the larceny of an ox, 
or other domestic animal named in the statute, being now made a felony 
without regard to the value of the animal stolen (Jb. § 4358), the em- 
bezzlement of such animal by an agent is equally a felony without re- 
gard to value. 

2. Amending and repealing statutes.—A statute may be amended, as 
well as repealed, by implication; and it is not necessary that the amend- 
ing statute, in order to be fre@ from constitutional objection, should even 
refer to the statute which it operates to amend. 

3. Averment of ownership, and of principal’s name, in indictment.—In 
an indictment for embezzlement by an agent, the name of his principal 
must be alleged ; and it is the safer practice, also, to allege the owner- 
ship of the property, though this averment may not be necessary, and 
must be soavel as laid. 
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4. Variance.—Where the indictment alleges that the defendant em- 
bezzled property which came to his possession as the agent of S., while 
the proof shows that the property was placed in his possession by one T., 
who was the bailee of S., to be delivered to 8., the variance is fatal, un- 
less it is shown that S. ratified or recognized the appointment. 


From the City Court of Montgomery. 

Tried before the Hon. Tuos. M. Arrieron. 

The indictment in this case charged, in a single count, that 
the defendant “did embezzle, or fraudulently convert to his 
own use, a certain ox or steer, the personal property of H. G. 
Stickney, which had been placed in his possession, to be by him 
driven or conveyed from Lowndes county to the city of Mont- 
gomery, and there by him delivered to said H. G. Stickney, and 
which said ox or steer was of the value of twenty-five dollars.” 
The cause was tried on issue joined on the plea of not guilty. 
After conviction, the defendant moved in arrest of judgment, 
on account of the insufficiency of the indictment, but the motion 
was overruled. 

On the trial, as the bill of exceptions shows, the State intro- 
duced IH. G. Stickney as a witness, who testified that, within 
six months before the finding of the indictment, “he let one 
Fayette Thomas have a sorrel horse, for the purpose of trading or 
selling him, with the understanding, or agreement, that Thomas, 
in the event he disposed of the horse, was to account to him 
for forty-five dollars, or its equivalent; that Thomas carried 
the horse to Lowndes county, and within a week or ten days 
afterwards, the defendant having been arrested on the charge 
preferred against him in this case, witness met him while un- 
der arrest, “and told him that Thomas had reported to him that 
he had traded the horse for a mule and two yearling steers, 
and had sent the steers by him (defendant) to be delivered to 
witness ;” and that the defendant replied: * Zhat ts all right. 
There are some money transactions between me and Thomas 
about those steers, and I sold them to get even with him.” J. 
Levy, another witness for the State, testified that he bought a 
spotted steer from the defendant, at the price of ten dollars, 
“which was all it was worth;” that Thomas told him, before 
he paid the money, * that the steer belonged to Mr. Stickney ;” 
and that when he informed the defendant of this, the latter re- 
plied: “ That ts all right. [know what Iam doing.” The 
policeman in Montgomery, by whom the defendant was arrested, 
testitied that, when informed of the cause of arrest, “ defend- 
ant did not deny the charge, but said that the spotted steer had 
got away; and that the defendant spoke of the steers, during 
the conversation, as Mr. Stickney’s. A witness for the defend- 
ant testified that Thomas, having the sorrel horse in his pos- 
session, came with the defendant to his house, and offered to 
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trade the horse fora mule which the witness had, and ten dollars, 
but witness declined the offer; that the defendant then asked 
Thomas if he only wanted the mule and ten dollars for his 
horse, and Thomas answered “ yes;” that defendant then told 
witness, * he would trade him the horse for the mule, if wit- 
ness would give him the two yearling steers in his lot,” one of 
which was the steer charged to have been sold by the defendant. 
The witness said, that he “consented to this proposition, and 
the trade was accordingly made—the horse turned over to wit- 
ness, the mule and steers delivered to defendant, who then de- 
livered the mule to Thomas, and at the same time handed him 
ten dollars, which Thomas received.” 

* This was all the evidence in the case. The court instructed 
the jury, among other things, that the indictment charged the 
defendant with the commission of a felony ; and if they found 
him guilty, the punishment to be inflicted must be left to the 
court. The court charged the jury also, on the request of the 
solicitor, that if they believed from the evidence, beyond a 
reasonable doubt, that Thomas delivered two steers to the . 
fendant, which the defendant knew to be the property of I. 
G. Stickney, and to be delivered by him to said Stickney, one 
of them being the steer mentioned in the indictment, and that 
defendant agreed to deliver said steers to said Stickney, then 
defendant became the agent of Stickney for that purpose ; and 
if he fraudulently sold said steer to Levy, with intent to fraudu- 
lently appropriate to himself the proceeds of said sale to his 
own use, and did so appropriate them, and if said sale and ap- 
propriation took place in this county, within twelve monthis be- 
fore the finding of this indictment, then the defendant is guilty 
as charged.” 

The defendant excepted to each of these charges, and re- 
quested the following charges, which were in w riting: 1. “If 
the authority given to Thomas was only tu sell or exchange the 
horse in question, then Thomas had no authority to constitute 
the defendant as the agent of Stickney to drive the cattle to 
the city of Montgomery.” 2. “If the j jury believg the evi- 
dence, they will find the defendant not guilty.” The court re- 
fused ‘the second of these charges, but gave the first, and, on 
giving it, further instructed the jury, ex mero motu, “that in 
ascertaining whether Thomas had authority from Stickney to 
employ defendant to drive the cattle, they might look, not only 
at the terms, but also at the nature of the employment ; and if 
the latter was such as to necessitate the employment of other 
agents, then Thomas would have the right to employ them, 
though not expressly authorized to do so, “and might have em- 
ploy ed the dolendont to drive the cattle as the agent of Stick- 
ney, if necessary to accomplish the object of the agency.” To 
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this additional affirmative charge, and also to the refusal of the 
second charge, exceptions were duly reserved by the defandent. 


Jno. Ginprar Wrxrer, for appellant.—(1.) The indictment 
was fatally defective, because it did not allege the agency with 
sufficient certainty, and that the property came to the defend- 
ant’s possession by virtue of hisagency. (2). The indictment 
seems to have been framed on the idea, that the defendant was 
the agent of Stickney ; while the evidence showed, if there was 
any agency at all, that he was the agent of Thomas. The vari- 
ance was fatal. (3.) The indictment charged a felony, but the 
proof showed only a misdemeanor, if any offense at all. When 
the statute was enacted under which the indictment was found 
(Code, $ 4377), the lareeny of an ox, or other domestic animal, 
under $25 in value, was only a misdemeanor; and the subse- 
quent change in that statute, making the larceny a felony with- 
out regard to the value of the animal stolen, could not effect a 
corresponding change in the statute against embezzlement. The 
amending statute had no reference to the statute against em- 
bezzlement, and can not change it by implication. The Gen- 
eral Assembly can not accomplish by indirection what it is for- 
bidden to do directly. The incorporation of both of these 
statutes in the Code of 1876, can not change their legal opera- 
tion or effeet.— Dane v. McArthur, 57 Ala. 449. 


H.C. Tompkrys, Attorney-Geneaal for the State. (1.) Em- 
bezzlement by an agent, or the fraudulent conversion of prop- 
erty which came to his possession by virtue of his employment, 
is an offense of the same grade as the larceny of the property 
would be.—Code, $ 4377. A statute may be amended by im- 
plication, without any express reference to it.— Liggs v. 
Brewer, 64 Ala. 282; Steele v. The State, 61 Ala. 214. Be- 
sides, the two statutes take effect from the time of the adoption 
of the Code of 1876, in which both of them are incorporated. 
(2.) ‘The defendant received the oxen from Thomas, but for 
the purpose of delivering them to Stickney. Stickney could 
have recovered them from him by action, or maintained an ae- 
tion for their loss by negligence.— Regina v. Callahan, 8 Car. 
& P. 154; 2 Wharton’s Amer. Crim. Law, $$ 1912, 1953-5 ; 
Redfield on Carriers, 234; J2. & W. P. Patlroad Co. v. kd- 
wards, 41 Ala. 667. 


SOMERVILLE. J.—The indictment is for the embezzle- 
ment of an or, or steer, which the defendant is alleged to have 
fraudulently converted to his own use, contrary to the provis- 
ions of section 4377 of the present Code (of 1876). 

We think the court did not err in charging the jury that the 
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offense was a felony. The /arceny of an ox or steer, without 
regard to its value, is made a felony by section 4358 of the 
Code, punishable by imprisonment in the penitentiary, or by 
sentence to hard labor for the county, for not less than two, nor 
more than five years. And the embezzlement of property, un- 
der the above section, is required to be punished just as the 
larceny of it is—Code, § 4377. It is, in our judgment, imma- 
terial, that the statute against larceny has been amended, since 
the one against embezzlement was enacted, so as to make thata 
felony which before may have been only a misdemeanor. It is 
a plain principle, that statutes may be amended, as well as be 
repealed, by ¢mplication; and it is not essential that the amenda- 
tory statute should even refer to the acts or sections which they 
thus operate to amend, in order to be free from constitutional 
objection. There is no clause in our rig rege” prohibiting 
this species of legislation —Cooley’s Const. Lim. 152. 

The objection to the indictment, however, is on taken. 
The gist of the crime charged is embezzlement by an agent, of 
property which has come into his possession by virtue of his 
employment, or agency.—Code, § 4377. The indictment 
should, therefore, have alleged that the defendant was the ser- 
vant or agent of some named _principal.—Code, 1876, p. 997, 
Form No. 50; Watson v. State, 70 Ala. 13; Hinderer v. State, 
38 Ala. 415; Lowenthal v. State, 32 Ala. 589. 

It was unnecessary, perhaps, for the indictinent to have al- 
leged the ownership of the property embezzled, as a fact 
separate and distinct from the necessary inference of such 
ownership, based on the relation of principal and agent, and on 
‘the further fact that the property had come into the agent’s or 
servant’s possession by virtue of his agency or employment. 
The safer practice, however, is always to aver such ownership, 
varying the averments in several counts so as to meet the pos- 
sibilities of a variance. But, where ownership is averred in 
such cases, it becomes material, and must be proved. 

The defendant, under the proof made, was not the agent or 
servant of Stickney, who was alleged in the indictment to be 
the owner of the property embezzled. Thomas had received 
the horse from Stickney, with the understanding that he was 
to pay him (Stickney) forty-five dollars, or its equivalent. 
Thomas traded the horse for other property, including the ox 
or steer in question, which latter animal was placed in de- 
fendant’s custody, to be by him delivered to Stickney. The 
defendant was selected by, and acted for Thomas, who was, 
therefore, his principal. If the animal had been destroyed by 
the malice of the agent, or lost through his negligence, it is 
plain that the loss would be Thomas’, - not S Stickney’s.— //in- 


derer’s case, 38 Ala. 415, supra. If Stickney had recognized 
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or indorsed the appointment of the defendant, he might then 
have been regarded as his agent. The charge of the court 
touching this aspect of the case was, in our opinion, erroneous. 

The judgment must be reversed, and the cause remanded. 
In the meanwhile the defendant will be retained in custody, 
until discharged by due course of law. 


ALi Sf W/L 
Nininger v. Norwood. 
Bill in Equity for Injunction and Abatement of Nuisance. 


1. Private nuisance ; jurisdiction of equity to abate ; verdict and judg- 
ment at law.—The jurisdiction of a court of equity to enjoin a private 
nuisance, at the suit of a person thereby aggrieved, compelling its abate- 
ment, is well established; and when the legal title of the party com- 
plaining is clear and undoubted, it is not necessary that his right should 
be first established by a verdict and judgment at law. 

2. Same; adequacy of legal remedies.—When the injury complained 
of is permanent, continuous, or constantly recurring, though there may 
be a remedy at law, it is obviously inadequate ; and the interference of a 
court of equity is necessary, to prevent irreparable injury and a multipli- 
city of suits. 

3. Same; easement for flow of waters from upper lands upon lower. 
When two adjacent tracts of land belong to different persons, the upper 
or dominant tract has a naturaheasement or servitude in the lower, for 
the discharge of all waters falling or accumulating from natiral causes on 
the surface ; and any interference with this right, or obstruction of it, by 
the owner of the lower tract, by the erection of an embankment on his 
own land, whereby the waters are thrown back upon the upper tract, or 
their natural flow obstructed, is a private nuisance which a court of equity 
will enjoin and abate. + 

4. Same; limitation of action or suit.—By analogy to the statute of 
limitations at law barring an action for the recovery of lands (Code, § 
2900), ten years is a bar in equity to a suit which seeks to enjoin and 
abate an embankment on land as a private nuisance to the owner of the 
adjacent upper lands. 

5. Husbhand’s assent to embankment causing damage to wife's lands. 
The assent of the husband to the construction or continuance of an em- 
bankment on adjacent lands, causing continuous injury to his wife’s 
land, can not bar or preclude her from maintaining a suit in equity to 
enjoin and abate it. 


Aprrreat from the Chancery Court of Lowndes. 

Ileard before the Hon. H. Avsriit. 

The original bill in this case was filed on the 8th May, 1878, 
by Mary R. Norwood, a married woman, suing by her husband 
as next friend and trustee, against John Nininger, A. R. Ninin- 
ger, and James Magee; and sought to enjoin and abate an em- 
bankment and certain ditches, which the defendants had con- 
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structed on lands belonging to them, and by which, as the bill 
alleged, the water falling on complainant’s lands, and naturally 
emptying into a stream called “Lake creek,” was obstructed, 
dammed up, and thrown back on her lands, after every heavy 
rain-fall, destroying her crops, and permanently injuring her 
lands; also, an account of the damages thereby caused to the 
complainant’s lands, and the condemnation of the defendants’ 
lands to the satisfaction of the amount of damages thus ascer- 
tained. According to the allegations of the bill, there were 
two embankments, with connecting ditches, of which complaint 
was made; one constructed in 1862, by N. L. Brooks, who af- 
terwards sold and conveyed his lands to the Niningers, and the 
other in December, 1877, by the defendants; and it was alleged, 
as to each of these, that they were made without the consent 
of the complainant, her husband, or her trustee, and against 
their remonstrance and protest, and were maintained and _re- 
paired by the defendants without such consent. The bill 
alleged, also, the insolvency of N. L. Brooks, and of each of 
the defendants. : 

The defendants jointly demurred to the bill, for want of 
equity, because the complainant had not established her right 
by a judgment at law, and because she had an adequate remedy 
at law. John Nininger afterwards died, and the suit was abated 
as against him. The other defendants filed a joint answer, in 
which they alleged that the ditch mentioned in the bill, and 
said to have been dug by N. L. Brooks, was in fact dug and 
kept open by said N. L. Brooks and his father, John W. Brooks 
tale was also the complainant’s father, and who then owned 
the lands afterwards conveyed to her), for the purpose of ena- 
bling them to reclain\ and cultivate the swamp lands through 
which the creek flowed; that in 1867, when N. L. Brooks sold 
and conveyed his lands to the respondents, he conveyed a small 
parcel, containing about five acres, to James II. Norwood, the 
complainant’s husband, in consideration of lis covenant to keep 
this ditch open and in proper repair; that this contract between 
N. L. edhe and Norwood “was well known to complainant, 
and to her said trustee, who was a witness thereto, and was 
sanctioned and approved by her as a proper act of her husband 
in her behalf ;” that the complainant and her husband * failed 
to keep clear the said eight-foot ditch, as said Norwood con- 
tracted to do, and said ditch so dug by respondents, which runs 
parallel with said eight-foot ditch and about thir ty yards distant, 
was necessary to drain off the water which said former ditch 
was intended to drain; that no more water is now thrown upon 
complainant’s lands than was thrown on them by said eight-foot 
ditch; and these respondents deny that any injury w s_hatever 
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results to complainant’s lands on account of said ditch com- 

plained of, or by any act or omission of these respondents.” 

The chancellor overruled the demurrer to the bill, and, on 
tinal hearing on pleadings and proof, decreed as follows: * The 
complainant is not entitled to relief, so far as the old levee built 
by Brooks is concerned. The evidence shows that this levee 
and ditch follows pretty nearly what is called the ‘run’ of the 
old lake, and the complainant’s testimony does not satisfactorily 
show that said levee, and repairs upon it, have been injurious 
to her land by throwing back the water upon it. As to the 
levee thrown up by the respondents, on the east side of the 
ditch dug by Nininger, commencing at the sixteen-foot ditch, 
and extending southerly to a point near the Brooks ditch and 
the public road, the court is of opinion that complainant is en- 
titled to relief. It appears to the court that said levee obstructs 
the natural flow of the water from complainant’s land, which 
tlows naturally in a north-east? direction, and causes the water, 
in times of freshets, to stand longer upon her lands than it 
would otherwise do. Said levee is decreed to be a nuisance, 
and it must be abated; and the respondent Nininger is ordered 
to abate and take away said levee thrown up by him, so that it 
shall no longer obstruct the flow of water, within ninety days 
from this date.” The chancellor declined to estimate the dam- 
ages, but ordered an issue to be submitted to a jury to determine 
the damages. 

The defendants appeal from this decree, and here assign as 
error the overruling of their demurrer to the bill, and that part 
of the final decree granting relief to the complainant ; and there 
is a cross-assignment of error by the complainant, on account of 
the refusal to grant any relief as against the old levee and ditch 
constructed by Brooks. 


Wittiamson & Cook, for the appellants.—(1.) The right of 
an owner of land to occupy and improve it in such manner as 
he may see fit, either by changing the surface, or the erection 
of buildings or other structures thereon, is not restricted or 
moditied by the fact that his own land is so situated, with refer- 
ence to that of adjoining owners, that an alteration in the mode 
of its improvement or occupation in any portion of it will 
‘ause water, which may accumulate thereon by rains and snows 
falling on its surface, or flowing on to it over the surface of ad- 
jacent lots, either to stand in unusual quantities on other adja- 
cent lands, or pass into and over the same in greater quantities, 
or in other directions than they were accustomed to flow. The 
right of a person to the free and unfettered control of his own 
land, above, upon, and beneath the surface, can not be inter- 
fered with, or restrained, by any considerations of injury to 
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—_ which may be occasioned by the flow of mere surface 

rater, in consequence of the lawful appropriation of land by 
ite owner to a particular use, or mode of enjoyment; nor is it 
material, in the application of this principle, whether a party 
obstructs or changes the direction and flow of surface water, by 
preventing it from coming within the limits of his own land, 
or by erecting barriers, or changing the level of the soil, so as 
to turn it off in a new course on his own lands. A party may 
improve his own lands, although he may thereby cause the sur- 
face water, whencesocev er it may come, to pass off in a different 
direction, and in larger quantities than before.— Gannon v. Har- 
yadon, 10 Allen, Mase. 106; Goodale v. Tuttle, 29 N. Y. 459; 
White v. Chapin, 12 Allen. Mass. 516: and other cases cited 
in Angell on Water-Courses, 7th ed., 119-22; also, Taylor +. 
Fichas, 64 Indiana, 167. (2) The husband’s assent to the cut- 
ting of the ditches, and his approval of the work, was a full 
protection to the defendants against the complaint of the wife. 
As husband and trustee he had the full contro! and man: iwement 
of his wife’s property, and the right to receive the rents, in- 
come and profits, without liability to account; and the wife can 
not repudiate or complain of his acts, while he continues her 
trustee. If the ditches injured the crops on the land, the hus- 
band alone could complain of it; and his consent took away his 
right of action, if any accrued to him. 


W. R. Hoveuron, and Warts & Sons, contra.—(1.) By the 
old Roman law, all lands were burdened with the servitude of 
receiving and discharging the waters arising from natural causes, 
which naturally flowed down to them from higher lands.—Ad- 
dison on Torts, 70-71. That this is the law in this country, 
see Hooper v. Wilkinson, 15 La. Ann. 497: Gillman v. Pail- 
road Co., 49 Illinois, 484; Livingston v. Me Donald, 21 lowa, 
160; Laumier v. Francis, 23 Mo. 181; Martin v. Riddle, 
26 Penn. St. 415; Butler v. Peck, 16 Ohio St. 334; Bellows v. 
Sackett, 15 Barb. 96; Griesemer v. Aaufman. 26 Penn. St. 407 ; 
Nevins v. Peoria, 41 Illinois, 502; 30 N. Y. 519: 12 Minn. 
451: 17 Texas, 688; 4 Geo. 241; Rudd v. Williams, 43 Il. 
385; Greensdale v. Halliday, 6 Bing. 379. (2.) When Nin- 
inger bought from Brooks, the lands were charged with this 
servitude, and he took them subject to it— Mayor v. Coleman, 
58 Ala. 570; Mayor v. Jones, 58 Ala. 654. (3.) As to the 
embankment and ditch constructed by Brooks, the complainant’s 
right of action would only be barred by the lapse of twenty 
years, which would raise the presumption of a grant.—Angell 
on Water-Courses, § 201; Polly v. McCall, 37 Ala. 29; Ricord 
v. Williams, 7 Wheaton, 107; American Co. v. Bradford, 27 
Cal. 367; Williams v. Nelson, 23 Pick. 144. (4.) That the 
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complainant pursued the proper remedy, and that she was not 
concluded by the assent or conduct of her husband, is settled 
by the case of Thomas v. James, 32 Ala. 723. 


BRICKELL, C. J.—The original bill was filed by Mrs. 
Mary R. Norwood, a married woman, owning a _ plantation, 
partly as a statutory, and partly as an equitable separate estate, 
toenjoin the defendants, who own an adjoining plantation, from 
continuing thereon levees, or embankments, causing waters to 
flow back upon the lands of the complainant, which, following 
their natural outlet, had always flowed therefrom over the lands 
of the defendants. The material averments of the bill are: 
That a stream, known as “ Lake Creek,” runs through the plan- 
tation of Mrs. Norwood. In times of heavy rains, large quanti- 
ties of water escaping over the banks of this stream, upon the 
lands of complainant, with the accumulations of rain water, 
have a natural outlet therefrom over the lands of the defendants. 
To prevent these waters from flowing over and flooding their 
lands, the defendants have erected embankments, or levees, 
which cause them to flow back and accumulate upon the lands 
of the complainant, rendering them less tit for cultivation, and 
in other respects injuring them. 

The manifest theory upon which the bill proceeds is, that the 
lands of the defendants are burdened with the servitude of re- 
ceiving and discharging the waters flowing down to them from 
the lands of the. complainant. If that theory can be main- 
tained, the bill presents a clear case for the interference of a 
court of equity. The jurisdiction of the court to enjoin 
the erection, or the continuance of private nuisances, com- 
pelling their abatement, at the instance of a party aggrieved, 
is well established. When the legal right of the party com- 
plaining is clear and undoubted, and the wrong is not suscepti- 
ble of adequate compensation in damages recoverable in an ac- 
tion at law, or is in its very nature and character continuous 
and constantly recurring, the interference of the court is nec- 
essary, to prevent irreparable i injury and a multiplicity of suits. 
There is, in the contemplation of the court, a very just distine- 
tion between injuries in their nature temporary and fugitive, 
and injuries permanent, continuous, constantly recurring. In 
reference to temporary injuries, the intervention of the court 
may depend upon the adequacy of legal remedies. But, when 
the injury is permanent, continuous, constantly recurring, there 
may be a remedy at law, but its inadequacy is obvious. The 
court of law can not restore the party complaining to the con- 
dition in which he was before the wrong was done, and in which 
he has the legal right to remain unmolested ; nor ean it, by re- 
moving the cause, prevent the necessity for multiplied litiga- 
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q 
Assuming that complainant has the clear legal right asserted, 
the defendants have invaded it, by obstructing the natural flow 
of the waters, causing them, in times of heavy rains, to flow 
back and accumulate upon the land of the complainant, sub- 
merging crops, interrupting cultivation, and deteriorating the 
fertility of the soil. The injury is permanent, continuous, and 
is of recurrence in all rainy seasons. It is irreparable injury, 
as that term is employed in a court of equity, for which legal 
remedies will not afford adequate redress, and against which a 
court of equity only can afford relief and protection.— W ood on 
Nuisances, 817. Nor, if the right of the complainant is clear 
—if, as matter of law, the lands of the defendants are burdened 
with the servitude claimed—is it essential that, as a condition 
precedent to the interference of the court, the right should have 
been established by a verdict and judgment at law. Substan- 
tial, actual injury has resulted, and there can be no necessity for 
sending the party to a court of law for the determination of a 
mere legal question, compelling submission to the wrong during 
the pendency of the action.— Gardner v. Newburgh, 2 Johns. 
Ch. 162; Holman v. Boiling Spring Bleaching Co., 14 N. J. 
Eg. (1 MeCarter) 335. 
he remaining, and more important question, involved in the 

demurrer to the bill, is the existence of the right asserted by the 
complainant. Whether, as the owner of the land upon which 
the waters escaping from the creek in times when it is swollen 
by heavy rains, with the waters accumulating by the fall of rain, 
the complainant has a natural easement in the lands of the de- 
fendants, to the extent of the natural flow of these waters from 
her land, to and upon the lands of the defendants, is the con- 
trolling, decisive question. In Hughes v. Anderson, 68 Ala. 
280, we considered the right of the owner of an upper parcel of 
lands to collect and concentrate the waters falling or originating 
upon his lands, increasing the flow, and discharging them in 
greater volumes upon the lower parcel. Following the case of 
Kauffman v. Griesemer, 26 Penn, St. 407, we held, that the 
owner of the upper or superior heritage had not the right to 
create new channels for the water falling or originating upon 
his lands, but that he could improve his lands, though the 
volume of water discharged by its accustomed channels was 
thereby increased. There are many interesting questions of 
growing importance, connected with the general subject of the 
rights of adjoining proprietors as to water falling or originating 
upon lands, but we contine our consideration to the single ques- 
tion the case presents. 

The doctrine of the civil law is, that the owner of the upper 
or dominant estate has a natural easement or servitude in the 
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lower or servient one, to discharge all waters falling or aceu- 
mulating upon his land, which is higher, upon or over the land 
of the servient owner, as in a state of nature; and that such 
natural flow or passage of the waters can not be interrupted or 
prevented by the servient owner, to the detriment or injury of 
the estate of the dominant or any other proprietor. The doc- 
trine is repudiated in some of the American courts, and it is as- 
serted that the doctrine of the common law is, that there exists 
no such natural easement or servitude in favor of the owner of 
the superior or higher ground as to mere surface water; and 
that the owner of the inferior or lower estate may, if he choose, 
lawfully obstruet or hinder the natural tlow of such water thereon, 
and, in sv doing, may turn the same back upon, or off, or to, or 
over the lands of other proprietors, without liability for injuries 
occurring from such obstruction or diversion.—3 Wait’s Actions 
and Defenses, 711; Angellon Water-Courses, $$ 108 e seg. (7th 
ed). In England, the ‘rule seems firmly adhered to, that lands 
are burdened with the servitude of receiving and discharging 
all waters that naturally flow down to them from the lands of 
an adjoining proprietor upon a higher level. Any interference 
with, or obstruction of the servitude by the lower owner, to the 
injury of the owner of the dominant estates, subjects him to 
liability for the resulting damage.—Wood on Nuisances, 422. 
This rule, with an exception, perhaps, as to town or city lots, is 
followed generally in this country.—G//limun v. Madison P. R. 
Co., 49 Ill. 484; Adams v. Walker, 34 Conn. 466; Aauffman 
ve. Griesemer, 26 Penn. St. 406 ; Willer v. Lanbach, 47 Lb. 154; 
Oghurn v. Comer, 46 Cal. 346; Butler v. Peck, 16 Ohio St. 334; 
Watts v. Clifton, 22 Th. 247; Swett v. Cutts, 50 N. H. 439. 

In the very carefully considered case of Butler v. Peck, said 
Brinkerhoff, J., * The principle seems to be established and in- 
disputable, that when two parcels of land, belonging to different 
owners, lie adjacent td each other, and one parcel lies lower than 
the other, the lower one owes a servitude to the upper, to re- 
ceive the water which naturally runs from it, providing the in- 
dustry of man has not been used to create the servitude. Or, in 
other words more familiar to the students of the common law, 
the owner of the upper parcel of land has a natural casement 
in the lower parcel, to the extent of the nataral flow of water 
from the upper parcel to and upon the lower.” And again it 
was said: ‘ The natural easement arises out of the relative al- 
titudes of adjacent swrfaces as nature made them, and these al- 
titudes may not be artificially changed to the damage of an ad- 
jacent proprietor.” In Martin v. Liddle, reported in a note 
to Auuffiman v. Griesemer, supra, it is said by Lowrie, J.: 
* Where two fields adjoin, and one is lower than the other, the 
lower must necessarily be subject to all the natural flow of water 
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from the upper one. The inconvenience arises from its posi- 
tion, and is usually more than compensated by other cireum- 
stances ; hence the owner of the lower ground has no night to 
erect embankments, whereby the natural tlow of the water from 
the upper ground shall be stopped; nor has the ownér of the 
upper ground a right to make any excavations or drains, by 
which the flow of water is diverted from its natural channel, 
and a new channel made on the lower ground ; nor can he col- 
leet into one channel waters usually Howing off into his neigh- 
bor’s fields by several channels, and thus increase the waste up- 
on the lower fields.” And in the case of Aaufiman v. Griesemer, 
Woodward, J., said: ‘“ Almost the whole law of water-courses 
is founded in the maxim of the common law, Aqua curr/t, et 
debet currere. Because water is descendible by nature, the 
owner of a dominant or superior heritage has an easement in the 
servient or inferior tenement, for the discharge of all waters 
which by nature rise in, or flow or fall upon the superior.” 

These parties, complainant and defendants, acquired the lands 
with full knowledge of their natural relations, and that from 
the one parcel, because of its altitude, and because water is in 
its nature descendible, the bursts of water from the creek in 
freshets, and the accumulations of rain water, had and found a 
natural outlet over the immediately adjacent lower lands. 
Whatever of advantage to the one, or of inconvenience to the 
other, resulted from the natural formation of the lands, entered 
into the consideration of the acquisition; and there can he no 
justice in suffering one party to increase his advantages, or to 
lessen his inconveniences, at the expense, and to the injury of 
the other. There can not be interminable contests between 
them as to the lessening or increasing the burdens nature has 
imposed. Either may improve his own parcel, so long as he 
keeps within a just application of the maxim, Ste utere tuo, ut 
ledas non alienum. The demurrer to the bill was not well 
taken, and was proverly overruled. 

There is more of seeming than real conflict in the evidence. 
The principal facts are not left in doubt or uncertainty. The 
inclination of the lands of the defendants is to the north-east, 
and to the south-west lie the lands of the complainant. The 
natural outlet for the water falling upon the lands of the com- 
plainant, and of the water originating thereon in the bursts of 
the creek in freshets, is over the lands of the defendants. 
These facts are uncontroverted, and the owners of these lands 
have for a long time been endeavoring to lessen the injury to 
them resulting trom the natural flow of the waters. The first 
embankment or levee which is complained of, styled in the 
pleadings and the evidence the “ ten-foot ditch,” has been con- 


structed by the defendant across the natural channel and direc- 
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tion of these waters, extending for a distance of about seven hun- 
dred and fifty yards,retarding the natural flow of the water,raising 
it higher, and keeping it longer upon the lands of the eomplain- 
ant. We concur in the opinion of the chancellor, that the em- 
bankment or levee ought to be abated; that it is of continuous 
and constantly recurring injury to the complainant. As form- 
ing part of this embankment, must be included the embank- 
ment running north from the the hills, leaving the curve at the 
crossing of the running stream, as these objects are mentioned 
in the evidence, and indicated in the plat or map exhibited to 
the witnesses of the complainant. This embankment is not 
immediately connected with the longer one extending to the 
“sixteen-foot ditch.” But, like the longer one, is directly 
across the natural outlet of the waters, and according to its 
length is chargeable with a proportion of the injury to the lands 
of the complainant. 

The evidence leaves it in uncertainty whether the defendants 
have changed the levee or embankment called the “ N. L. Brooks 
eight-foot ditch,” to an extent that is injurious to the complain- 
ant. That embankment was constructed more than ten years 
prior to the commencement of this suit. By analogy to the 
statute limiting actions for the recovery of lands to ten years, 
the continuous throwing back of the waters by this embankment 
for that period would create the presumption that it was right- 
ful, barring legal and equitable remedies to redress the injury 
resulting from it.— Wright v. Moore, 38 Ala. 593. There be- 
ing no material increase of the elevation of the embankment, 
no change of it disturbing the rights of the complainant, the 
present suit, so far as that embankment is matter of complaint, 
would fall within the bar of the statute. But, independent of 
that consideration, we can not say that the evidence déscloses 
clearly that the embankment is of injury to the lands of the 
complainant. ey) 

No examination of the evidence is nece8sary to ascertain 
whether the husband of the complainant consented to, or ap- 
proved the construction of these embankments. Such consent 
or approval would not legalize their construction and continu- 
ance, as against the ey mg working continuous injury to 
her lands.— Thomas v. James, 32 Ala. 723. 

We find no error in the decree ; and on each appeal, a judg- 
ment of affirmance must be entered. 














SUPREME COURT [Dec. Term, 


[Mobile & Montgomery Railway Co. v. Wilkinson. | 


Mobile & Montgomery Railway Co. 
ve. Wilkinson. 


election for Breach of Special Parol Contract. 


1. Pavol evidence as to consideration of deed. —The consideration clause 
of a deed is always open to unlimited explanation, except for two pur- 
poses: Ist, a party to the deed is not permitted to prove a consideration 
different from that expressed, if thereby the legal effect of the deed is 
varied; 2d, when payment of the consideration is recited in the deed, 
the grantor is not allowed, by disproving that recital, to establish a re- 
suiting trust in himself. 

2. Same.—The owner of land having conveyed a lot to a railroad com- 
pany, reciting in the deed, as its consideration, ‘* one dollar’? in hand 
paid, ‘‘and the benefits which will arise to the grantor from the owner- 
ship by the grantee of the property hereby conveyed,”’ the deed does 
not estop him from showing, as an additional consideration, that the 
grantee verbally agreed to grade part of an adjacent lot belonging to the 
grantor, and to remove and rebuild that portion of his warehouse which 
was situated on the lot conveyed by the deed, and maintaining an action 
at law for the breach of such verbal agreement. 


Appear from the Cireuit Court of Butler. 
Tried before the Hon. James E. Corn. 


3vELL & Lane, for appellant, cited Mead v. Steger, 5 Porter, 
498: Adams v. Thomas, 54 Ala. 175: Paysant v». Ware & 
Barringer, 1 Ala. 160; Beard v. White, 1 Ala. 486; [lair 
v. La Brouse, 10 Ala. 548; Murphy v. Br. Bank, 16 Ala. 90; 
Evans v. Bell, 20 Ala. 509; Bryant v. Stephens, 58 Ala. 636; 
Couch v. Woodruff, 63 Ala. 466; 1 Greenl. Ev. $§ 285, 304. 


J. GamsBiE, and J. C. Ricuarnson, contra. 


SOMERVILLE, J.—The question presented is one of 
estoppel, based on the recital of a particular consideration in a 
deed. In August, 1880, Wilkinson, the appellee, and his wife, 
conveyed to the appellant railroad company a certain lot, or 
parcel of land, in the town of Greenville. The consideration 
of the deed is recited to have been the sum of “one dollar” 
paid to the grantors, and “the benefits which will arise to the 
grantors from the ownership by the grantee of the property 
[therein ] conveyed.” 

It was proposed by the plaintiff, on the trial, to show by 
parol testimony another consideration for the conveyance, ad- 
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ditional to the particular one recited in the instrument itself— 
viz., that the grantee, the Mobile & Montgomery Railway Com- 
pany, through its authorized agent, also agreed, in consideration 
of the execution of the deed, to grade a certain portion of a 
vacant lot belonging to the grantor, adjacent to the one con- 
veyed, and to remove and rebuild such portion of plaintiff's 
warehouse as was situated on the lot described in the deed. 
This alleged oral agreement is made the basis of the present 
action, an@l damages are claimed for its violation. The evi- 
dence of this additional consideration to the deed was admitted, 
against the objection of the defendant; and this ruling of the 
court is assigned for error. 

We are of opinion, that the evidence was very clearly ad- 
missible. It was not obnoxious to the rule, that contempora- 
neous parol evidence is inadmissible to contradict or vary the 
legal effeet of a written instrument. The purpose is not to 
assail the legal effect of the deed, which can be done only by 
varying the title conveyed, or character of estate granted, or 
qualifying the covenants assumed by the grantor.—-.WcGchee 
v. Rump, 37 Ala. 631. The effect of the evidence is simply 
to prove a consideration not mentioned in the deed, additional 
to the one which is mentioned, and of the same general kind 
or nature,—each being valuable. The suit is not on the instru- 
ment, but on an alleged promise averred to be an omitted con- 
sideration for the execution of the instrument, being merely 
incidental and collateral to it.— Dar nport v. Mason, 15 Mass. 
SS: Nuwisher v. Nuiwisher, 1 Wright, 15d ° Thonas 2. Darke y. 
37 Ala. 392. 

Although the authorities are greatly in conflict, we think it 
may now be considered as the better doctrine, that te consid- 
r ration clause of a deed is always Open to unlimited cuplana- 
tion, “except Sor two purposes: tirst, it is not permissible for 
a party to the deed to prove « different consideration, if such 
change vary the legal effect of the instrument; and second, the 
grantor ina deed, who acknowledges the receipt of payment of 
the consideration, will not be allowed, by disproving that fact, 
to establish a resulting trust in himself.”—/lenry ve. Murphy, 
54 Ala. 246; MeGehee v. Rump, 37 Ala. 631; Wilkinson 
wv. Scott, 17 Mass. 249. Mr. Wharton says: * Where the re- 
cital ‘nvolves a contract, it estops; if it does not involve a con- 
tract, it operates only as a unilateral general admission, and is 
open to explanation.”—2 Whart. Ev. § 1040, It is said by 
Mr. Bishop, that “the consideration, which is not the promise 
of the parties with its special terms and limitations, but merely 
the thing of value whereby they were moved to make the 
sromise, ought always to be open to inquiry by oral evidence. 

he better doctrine, certainly in principle, holds it to be so.” 
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sish. on Contr. § 65. These views are fully supported by the 
authorities, ineluding the adjudged cases.—Cowan v. Cooper, 
41 Ala. 187; Mason v. Buchanan, 62 Ala. 111; Leader 
v. Helis, 57 Ala. 440; Henry v. Murph , 4 Ala. 246; Me- 
Gehee v. Rump, 37 Ala. 651; Thomas v. Barker, 37 Ala. 392; 
Eckles v. Carter, 26 Ala. 563; 1 Bish. Contr. § 65; Bump on 
Fraud. Conv. 577, 579; 1 Greenl. Ev. § 281; 2 Whart. Ev. 
§ 1042, note T; Goodspeed v. Fuller, 46 Me. 147; Quinby 
v. Stebbins, 55 N. H. 422. ° 
The judgment is affirmed. 


Gachet v. Warren & Burch. 
Action by Purchaser for Breach of Warranty on Sale of Oats. 


1. Warranty on sale of goods.—In the absence of fraud, the general 
rule of the common law is, that the buyer of goods takes them at his 
own risk, in the absence of an express warranty, unless a warranty is 
implied from the nature and circumstances of the sale. 

2. Same, on sale of goods by description —When goods are sold by 
description, and the buyer has not an opportunity of inspecting them, it 
is of the essence of the contract that the goods delivered shall answer to 
the description ; and there is, also, an implied warranty that the article 
furnished shall be merchantable. 

3. Same, on sale by manufacturer or dealer.—When a manufacturer or 
dealer contracts to supply an article which he makes, or in which he 
deals, knowing that the purchaser wishes to apply it to a particular pur- 
pose, and necessarily trusts to his judgment or skill, there is an implied 
warranty on his part that the article shall be reasonably fit for the pur- 
pose to which it is to be applied; but, if he contracts to sell a known 
and described article, and delivers that article, though he may know 
that the purchaser intends it for a specific purpose, there is no implied 
warranty that it is suitable for that purpose. 

4. Same, on sale by sample.—On a sale of goods by sample, the seller 
only warrants that the bulk of the goods delivered shall correspond with 
the sample. 


Aprrat from the City Court of Montgomery. 

Tried before the Hon. Tuos. M. Arrineron. 

This action was brought by Nicholas Gachet, who was a 
planter and farmer residing i in Bullock county, against the ap- 
pellees as late partners, a mercantile partnership doing business 
in the city of Montgomery, to recover damages for the breach 
of an alleged warranty on the sale of two hundred and fifty 
bushels of “rust-proof oats” by the defendants to the plaintiff, 
in February, 1880; and was commenced on the 7th March, 
1881. As the pleadings are set out in the record, it appears 
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that the cause was tried on issue joined on the plea of the statute 
of limitations of one year, which was the only plea filed by 
the defendant. On the trial, as the bill of exceptions states, 
the plaintiff testified, as a witness for himself, that he, in com- 
pany with one West, went to the defendants’ store in Mont- 
gomery, and inguired of J. R. Warren, one of the defendants, 
“whether he had rust-proof oats;” that Warren asked how 
many bushels they wanted, and, being told that they wanted 
three hundred bushels, “said that he then had only about fifty 
bushels of rust-proof oats, but had a car-load in transit which 
would arrive in a day or two;” that he then asked said Warren, 
“if he would guarantee the oats to be rust-proof oats,” and 
Warren replied, “that he would;” that he then agreed to take 
the fifty bushels on hand, and two hundred and fifty bushels of 
the oats in transit, and made arrangements for the deposit of 
the money (8250) with a friend in Montgomery, and took a 
sample of the oats on hand; that he did not recollect that he 
told said Warren, at the time, “that he wanted the oats to 
plant, but he supposed Warren knew it, as he told him that it 
would do if he could get the oats in five days, as he had enough 
to keep his plows going for that time;” that Warren “ gave 
him a small quantity of the oats on hand, not exceeding a hand- 
ful, and said that the oats he would ship would be like the 
sample.” Ile further testified to the subsequent shipment and 
receipt of the oats, and produced the receipt for the money 
paid, in which the goods were described as “250 bu. R. P. 
Oats;” that he let West take the tifty bushels of oats on hand, 
and himself planted two hundred bushels of the others when 
received, in suitable ground, and gathered only about two hun- 
dred bushels from the crop, instead of twenty-five hundred 
bushels, which would have been an average crop if the oats 
had not rusted. Said West, who was examined as a witness 
for the plaintiff, testified to the same effect, as to the negotia- 
tions and terms of the contract between the parties, except that 
“he did not hear defendant guarantee the oats sold to 
dlaintiff ;** and he further testitied, that the fifty bushels which 
hie obtained and planted * produced a good crop, and did not 
rust.” Warren, testifying as a witness for the defendants, 
stated the terms of the negotiation and conversation in sub- 
stantially the same words, but denied that he gave any W arranty 
that the oats to be delivered should be “ rust- proof oats,” but 
only promised that they should correspond with the sample 
which the plaintiff took; and that the oats subsequently deliv- 
ered did correspond with those from which the sample was 
taken, “and was known and called ‘rust-proof oats.” Other 
witnesses introduced by the defendants testified, that ‘ rust- 
proof oats” was a variety well known to commerce, which had 
19 
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been sold in and around Montgomery for several years, and 

which was so distinct from the other varieties “that a person 

of ordinary intelligence, on comparing a sample with any other 

variety, could easily tell the difference, which was very 

marked.” 

This being the substance of the evidence, all of which the 
bill of exceptions purports to set out, the court thereupon 
charged the jury, on the request in writing of the defendant, 
as follows: 

“1. Ifthe jury believe from the evidence that, on the 14th 
February, 1850, the plaintiff and West went into the de- 
fendant’s store, and asked him if he had any rust-proof oats; 
and that defendant replied, that he did not have the amount 
they wished, but would have a ear-load in afew days; and that 
defendant then agreed, after some negotiations between the 
parties. to sell and deliver said oats to plaintiff ; and that there 
is a kind of oats, known to the commercial world as ‘rust-proof 
oats’; and that the oats delivered by defendant to plaintiff was 
the kind of oats so known and designated,—then plaintiff is 
not entitled to recover, although the oats may have rusted ; and 
before they can find for the plaintiff, the evidence must satisfy 
them that the oats delivered to him by Warren was not the 
kind of oats known to the commercial world as ‘rust-proof 
oats.” 

“2. If the jury believe, from the evidence, that there is a 
variety of oats known and designated as ‘rust-proof oats”; 
and that the contract’ between the plaintiff and the defendant 
was for the purchase of ‘rust-proof oats’; and that the oats 
delivered by defendant to plaintiff was the oats so known and 
designated,—then plaintiff is not entitled to recover, though 
the oats rusted, and the plaintiff’s crop failed. 

“3. If the jury believe, from the evidence, that there is a 
kind of oats known to commerce as the ‘rust-proof oats’; and 
that the plaintiff inquired for, and the defendant agreed to sell 
him such oats; and that the oats delivered to plaintiff were the 
oats so known and designated,—then the plaintiff is not entitled 
to recover, even if the jury should believe that the oats rusted, 
and that thereby plaintiff’s crop was a failure. 

“4. If the jury believe, from the evidence, that there is a 
variety of oats known to commerce as the ‘rust proof oats’ 
and that the defendant guaranteed to plaintiff that the oats he 
was to sell and deliver to him should be the ‘rust- proof oats’ 
and that the oats delivered were of the variety known and - 
signated as ‘rust-proof oats,’—then plaintiff is not entitled to 
recover in this action. 

“5. If the jury believe, from the evidence, that there is a 
variety of oats known and designated in commerce by the 
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name of ‘rust-proof oats’; and that the defendant agreed and 
guaranteed to sell and deliver to plaintiff the ‘rust-proof oats’ ; 
and that the oats which he did deliver was the oats so known 
and designated,—then there was no breach of contract on the 
part of the defendant, and the plaintiff is not entitled to re- 
cover, even though the jury may believe that the oats rusted. 

“6. The burden of showing that the oats delivered by the 
defendant was not the kind of oats which he contracted to de- 
liver, is upon the plaintiff; and unless he has satistied the minds 
of the jury, by the evidence adduced, that the oats delivered 
was not the kind or variety so agreed to be delivered, then they 
must find for the defendant. 

“7. If the jury believe, from the evidence, that the defend- 
ant furnished the plaintiff with a sample of the oats which he 
was to deliver: and that the contract between them was, that 
the oats to be delivered were to be of the same character and 
quality as such sample; and that plaintiff took such sample 
home with him. and. when the oats were delivered to him, com- 
pared them with the sample, and found and accepted them as 
the same character and quality of oats,—then the plaintiff can 
not recover in this action, and the burden of showing that the 
oats delivered were not of the same character and quality is on 
the plaintiff.” 

The plaintiff excepted to each of these charges, and he now 
assigns them as error. 


Arrincton & Grauam, and E. P. Morrtsserr, for the ap- 
pell: mt, cited Gerst v. Jones, 32 Gratt. 515, or 34 Amer. Rep 
Cis = Jone Ss 2. Just. : 3 (). B. If ie Van Wyck v. Allen, 69 N. | # 
61, or 24 Amer. Rep. 136; Bragg v. Morrill, 24 Amer. Rep. 
104. pies note: 5 Wait’s Actions and Defenses, 554. 


Pr cogs & Tompkins. contra, cited Danfor th vw. Lane Y, 28 Ala. 
; Chanter v. Hopkins, 4M.& W. 399; Allen v. Lake, 
; ak 779: Wieler v. Sehilizzi, 17 C. B. 619; Dounce v. 
Dow. 64 N. Y. 411; Fraley v. Bispham, 19 Penn. St. 320; 
Towell v. Gatewood, : 3 Illinois, 23: Mi. rer v. Coburn, 11 Mete. 
559: Dollard v. Potts, 6 Allen, N. B. 443; Gossler v. hugle 
Sugar Refinery, 103 Mass. 331; Swett v. Shumway, 102 Mass. 
365 ; Joiling v. Kingsford, 130. B. (N.S .) 447; Winsor v. 
Lombard, 18 Pick. 57; 7 "redeaus vw. Bunnett, 1 C. B. (N.S 
613; Port Carbon Iron Co. v. Grove, 68 Penn. St. 149; Wait. 
aker v. Eastwick, 75 Penn. St. 229; 9 B. & C. 259; 2 M. & 
G. 279. 


BRICKELL, C. J.—The assignments of error present no 
other question, than the correctness of the instructions given 
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the jury at the instance of the defendants, on the trial in the 
court below. Six of these instructions assert, in varying lan- 
guage, and by reference to particular facts in evidence, that if 
the contract between the parties was for the sale and delivery 
of seed-oats, of the species Coos in the market as “ rust-proof 
outs,” and the oats delivered were of that species, there is no 
liability upon the sellers, although the product of the oats 
rusted, and they knew the purchaser was buying for the pur- 
pose of sowing and raising a crop. One or more of the instrue- 
tions, also, affirm that the burden of proof rested upon the pur-- 
chaser, to show that the oats delivered were not of the species 
known as “ rust-proof oats.” 

In the absence of fraud, the general rule of the common law, 
as applicable to sales, so far as quality is concerned, is embodied 
in the maxim, Caveat emptor. The buyer takes the goods at 
his own risk, if there be not an express warranty by the seller; 
or unless, from the nature and cireumstances of the sale, a war- 
ranty is implied.— chs v. Dillahunty, 8 Port. 130; Barnett 
v. Stanton, 2 Ala. 181. When goods are sold by description, 
and the buyer has not the opportunity of inspecting them, it 
is a part of the contract—it is of the very essence of the un- 
dertaking—that the goods delivered shall answer to the descrip- 
tion; otherwise, the buyer could contract for one thing, and 
the seller deliver another and different thing. In such case, 
there is also an implied warranty, that the thing delivered shall 
not only answer the description, but that as such thing it shall 
be salable or merchantable.—Benjamin on Sales, § 656. The 
purchaser can not insist that the thing shall be of any particular 
quality or fineness, but he has the right to demand that it shall 
be a merchantable article, answering to the description of the 
contract. If it be not, though it may bear the denomination, 
it does not answer to the description—it is not in fact the thing 
sold. 

* Where a manufacturer, or a dealer, contracts to supply an 
article he manufactures or produces, or in which he deals, to 
be applied to a particular purpose, so that the buyer necessarily 
trusts to the judgment or skill of the manufacturer or dealer, 
there is, in that case, an implied term of warranty, that it shall 
be reasonably tit for the purpose to which it is to be applied.” 
Pacific Guano Co. v. Mullen, 66 Ala. 582; Benjamin on Sales, 
§ 157. But, if a manufacturer, or dealer, contracts to sell a 
known and described thing, although he may know the pur- 
chaser intends it for a specifie use, if he delivers the thing sold, 
there is no implied warranty, that it will answer, or is suitable 
for the specific use, to which the purchaser intends applying it. 
Chanter v. Hopkins, 4 Mees. & Wels. 399; Hoe v. Sanbone, 
21 N. Y. 552; Bartlett v. Hoppock, 34 N. Y. 118; Dounce v. 
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Dow, 64 N. Y.411; Port Carbon Iron Co. v. Grove, 68 Penn. 

149; Gossler v. Kagle Sugar Refinery, 103 Mass. 331; 1 Pars. 

Contr. 586. 

These are all recognized principles of the law of sales, and 
the several instructions to the jury we are considering, in effect, 
affirm them. Whether the sale was of the oats known in the 
market as “rust-proof oats,’ and whether the oats delivered 
corresponded to that description, were facts fairly submitted 
for the determination of the jury. If these facts were found 
attirmatively by the jury, though the sellers were dealers in 
oats, and knew the purpose to which the buyer intended to ap- 
ply them, there can not be said to be any express stipulation 
by them, that the oats were suitable for that particular use; 
nor any implied warranty, that for it they were reasonably fit. 
The kind of oats suitable for his use, the purchaser selects—he 
does not rely on the judgment or skill of the seller to seiect 
for him. The judgment or skill of the seller is trusted only to 
providing oats of a designated species. When oats of that spe- 
cies were furnished, not unsalable, unmerchantable, the con- 
tract was performed by the sellers. And if there was a war- 
ranty, or representation by them, that the oats were of that 
species, the warranty or representation was not broken. The 
oats may not have produced as the buyer expected ; his expec- 
tations were capable of disappointment, though the sellers kept 
the contract, made no false representations, and no warranty 
which was broken. 

The affirmative facts essential to the plaintiffs recovery, in 
the aspect of the case presented by the instructions, were, that 
the defendants had delivered oats not corresponding to the oats 
sold; or had made a warranty or representation of the quality 
of the oats, which was broken, or untrue. The burden of prov- 
ing these facts necessarily rested upon him, and could not be 
discharged, unless of the truth of the facts the jury were sat- 
istied. This is the substance of the instructions, and there is 
no reason for doubiing their correctness.—/Hurris v. Bell, 
27 Ala. 520; Jarrell v. Lillie, 40 Ala. 271. In all actions upon 
warranties, it is necessary for the plaintiff to prove clearly and 
positively the breach thereof.—Chitty on Contracts, 402 a. 

The seventh instruction aftirms no more than that, 1f the sale 
was by sample, and the oats delivered corresponded to the sam- 
ple, there was no right of recovery in the plaintiff. Upon a 

sale by sample, all that the vendor warrants is, that the bulk of 

the goods delivered shall correspond, or be equal to the sample. 
Benjamin on Sales, § 648. The burden of proving that they 
do not, must rest upon the buyer, who accepts and uses the 
goods as equal to the sample. 

Aftirmed. 
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Butts v. Broughton. 
Bill in Equity for Redemption under Mortgage. 


1. Revision of chancellor's decision on facts.—This court will not dis- 
turb the chanceilor’s decision on a disputed question of fact, when the 
record does not clearly show that he erred. 

2. Usury in mortgage debt; who may plead.—It may be seriously ques- 
tioned, under the decisions of this court, Whether a mortgage can be im- 
peached on the ground of usury in the secured debt, by any other person 
than the mortgagor himself, or his personal representative; though the 
current of modern authority supports the contrary view. 

3. Bill to redeem; who may file-—A bill to redeem under a mortgage 
may be filed by any one who owns the mortgagor’s equity of redemption, 
or any subsisting interest therein, by privity of title with him, whether 
by purchase, inheritance, or otherwise; and under this principle, the 
widow of the mortgagor, who joined with her husband in the execution 
of the mortgage, and who claims a homestead in the premises, may be 
joined with the heirs in a bill to redeem. 

4. Alienation of homestead; signature and acknowledgment by wife. 

Under the provisions of the constitution of L868, prior to the passage of 
the act approved April 23, 1875, a mortgage, or other alienation of the 
homestead, acknowledged by husband and wife, and certified in the 
form prescribed by the statute for ordinary conveyances, was sutlicient 
to convey the homestead. 
5. Same; equitable mortgage ereated by recital in note.—A declaration 
and recital in a promissory note, executed by a mortgagor to the mort- 
gagee, that it ‘‘ shall be covered by the mortgage,’’ or ‘* shall be subject 
to the mortgage,’’ shows an intention to make the mortgage a valid se- 
curity for the debt, and creates an equitable lien or mortgage on the 
premises for its payment; but, if the note is signed by the husband only, 
the equitable lien of the note does not attach to the homestead included 
in the lands conveyed. 

6. Mortgagee’s liability for rents.—When the mortgagee takes pos- 
session of the premises atier the law-day of the mortgage, he is liable as 
a trustee for the rents and profits, including not only the rents which he 
collects, but also such as he has failed to collect through gross negligence, 
willful default, or fraud. 

7.. Same.—Under this principle, as applied in this case, the mortgagee 
having taken possession, and then rented the premises t» the widow and 
adult heirs of the deceased mortgagor; on the statement of the account 
against him, under a bill to redeem filed by the widow and all the heirs, 
he was held liable for the rents as if he had collected them. 


Appear from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on the 5th of March, 1880, by 
the widow and children of Benjamin Butts, deceased, against 
John T. Broughton, as the administrator of his deceased wife, 
Mrs. Sarah C. Broughton, and their several children as heirs at 
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law; and sought a redemption of certain lands, which had been 
mortgaged by said Benjamin Butts in his life-time to Mrs. 
B roughiton, an account of the mortgage debt, and general relief. 
Jenjamin Butts died in October, 1873, being in possession of 
the mortgaged lands at the time of his death : ; and Mrs. Sarah 
C. Broughton, the intestate and ancestor of the defendants, 
died, intestate, in January, 1879. The mortgage to Mrs. 
Broughton was dated the 13th March, 1871; was signed by said 
Benjamin Butts and his wife, acknowledged by them, on the 
day of its date, before a justice of the peace, and by him duly 
certitied as an ordinary conveyance; and purported to be given 
to secure the payment of a promissory note for $724.50, signed 
by said Benjamin Butts, of even date with the mortgage, and 
payable on the 12th December, 1871. The mortgage described 
the lands conveyed by it, as containing 508.50 acres ; but, in the 
former conveyances referred to, they are described as contain- 
ing 580.50 acres. These lands were conveyed by Moses Pierce, 
by mortgage dated the 4th November, 1867, to said John T. 
Broughton, to secure the payment of a promissory note for 
S837, with interest; and this note and mortgage having been 
transferred by said Broughton to Mrs. L. Culberson, the mort- 
gage was foreclosed by her, by sale under a power therein con- 
tained, on the 20th Mareh, 1869. Benjamin Butts became the 
purchaser at that sale, and received a conveyance from Mrs. 
Culberson ; and on the same day he executed to her a mortgage 
on the lands, in which his wife joined, to secure the payment 
of his promissory note for 8951, given for the purchase-money. 
This note and mortgage were afterwards transferred by Mrs. 
Culberson to Mrs. Sarali C. Broughton. The note not being 
paid at maturity, a new note was executed by said Butts to 
Mrs. Broughton, on a settlement had between them in De- 
cember, 1869. This note was dated the 11th December, 
1869, payable on the Ist December, 1870, and was for $1,200 ; 
and a mortgage on the lands, dated December 18th, 1869, was 
executed by said Buttsand his wife to secure its payment. This 
note not being paid in full at maturity, a new note and mort- 
gage were given on the 13th March, 1871, for the balance then 
ascertained to be due,—this latter being the mortgage under 
which the complainants now seek a redemption and account, 
alleging usury in the renewed notes, and payment of the entire 
debt. 

The administrator of Mrs. Broughton denied the charge of 
usury, and claimed an indebtedness against said Benjamin Butts, 
not only on account of the note secured by the mortgage, but 
also for other debts evidenced by the notes of said B. Butts, 
pe were produced. One of these notes was for $417.80; 

ras dated, as copied in the record, the 20th March, 1870, and 
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payable on the 12th December, 1873, to Mrs. 8. C. Broughton 
or bearer ; and contained a recital, or declaration, in these words : 
“ This note shall ” cov ered by a mortgage made by myself and 
wife, March 13th, 871, and payable on “12th December, 1871, 
to Mrs. Sarah C. tad al said mortgage being unsettled, 
and recorded in ya T..” &e. The other note was for $320, 
and was dated the 10th August, 1871; purported to be given 
“for money borrowed for use of farm;” was payable to Mrs. 
S. C. Broughton, and recited on its face that “this note shall 
be subject to a mortgage held by her for purchase-money of 
my land, made March 15th, 1871, and due December 12th, 
1871.” It further appeared that, after the death of Mrs. 

sjroughton, and the grant of letters of administration on her 
estate, Butts made various payments on the debts secured by 
the mortgage; and that after his death, on an accounting be- 
tween his widow and adult heirs, as parties on the one hand, 
and the personal representative of Mrs. Broughton on the other, 
it being admitted that the mortgage debts could not be paid, 
the possession of the lands was surrendered to said administra- 
tor, and the widow and adult heirs agreed to hold as his tenants. 
This arrangement was made in the fall of the year 1874, and 
continued, or was renewed from year to year, until a short time 
before the filing of the bill. 

The chancellor ordered a statement of the accounts by the 
register, and reserved all other questions until the coming in 
of the master’s report. On the coming in of the report, to 
which numerous exceptions were reserved by the complainants, 
he held that “ theallegations and proof are not sufficient to sup- 
port the charge of usury in the transactions between the par- 
ties, and that “the ealeulations should begin with the mortgage 
last given, the amount of the debt therein stated being the sum 
due at that time;” also, that the notes for 8320 and 8417.80, 
respectively, should be included in the account as a part of the 
mortgage debt, and that “it would be inequitable to charge the 
defendants with the rents for the year 1875, while the complain- 
ants were in possession and paid no rents.” On the account as 
finally stated by the register, and confirmed, the balance due on 
the mortgage debt, ineluding the two notes above described, was 
ascertained 1 to be $1,412.77; and the chancellor rendered a de- 
cree in favor of the complainants, that they should be allowed 
to redeem on payment of that sum to the register within sixty 
days, and ordering a sale of the lands in foreclosure of the 
mortgage on default of payment by them. 

The appeal is sued ont by the complainants, and they here 
make sixteen assignments of error, all founded on the chancel- 
lor’s instructions to the register, or his rulings on exceptions to 
the register’s report. 

Vou. LXXxil. 
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Warrs & Sons, and Posey & Sratuies, for the appellants. 
(1.) A simple arithmetical caleulation shows that usury was 
reserved in the several settlements which resulted in the note 
and mortgage under which the right to a redemption and ae- 
count is claimed. (2.) Thew idow and the heirs of the de- 
ceased mortgagor might join in a bill to redeem, and might set 
up the defense of usury..—-7 Wait’s Actions & Defenses, 624-5 : : 
Tyler on Usury, $$ 403-08 ; Jones on Mortgages, vol. 1, p. 644: 
ae AN S$ 1062-67 ; Gray ». Brown, 22 Ala. 202 : Tlunt v. Acre, 
28 Ala. 580; Stephens v. aah 8 Indiana, 352; Safford ». Vail, 
92 Illinois, 327; McAlister v. Jerman, 32 Miss. 142; Me. 
oe vw. Van Pelt, 55 Ala. ‘B44: Wilson v. Knight, 59 Ala. 

172: Rogers ». Torbut, 58 Ala. 527. (3.) The severals re- 
newals of the note did not purge it of the usury.—/earson v. 
Bailey, 23 Ala. 587; Eslava v. Crampton, 61 1 Ala. 507. (4.) 
Whatever effect might be given to the two small notes, as 
against Benjamin Butts, who alone signed them, they are not 
binding on the widow, who has a right of dower and homestead. 


GamBLE & Papeert, contra.—(1.) The widow and adult 
heirs, who participated in the settlement with Broughton, when 
they gave up the land, and agreed to hold as tenants, are estop- 
ed from maintaining this bill; and the other complainants ean 
eb no relief on account of the misjoinder. (2.) If entitled 
to redeem, they will be required to pay all of the debts due 
from the mortgagor to the mortgagee.-—5 Wait’s Actions and 
Defenses, 433; Fonb. Eq. 537: Grigg v. Banks, 59 Ala. 311. 
(3.) On the disputed question of usury, the record does not 
og enough to put the chancellor in error.— Rather v. Young, 


> Ala. 94. 


SOMERVILLE, J.—We ean not clearly see that the chan- 
cellor erred in holding the transactions between the decedent, 
Benjamin Butts, and ‘the appellee, Broughton, to be free from 
the taint of usury. Ilis ruling on this point must, therefore, 
he permitted to stand in the present state of the evidence. 
Derrick v. Brown, 66 Ala. 162; Donegan v. Davis, Lb. 362; 
Rather v. Young, 56 Ala. 94. 

It may be seriously questioned, moreover, whether a mort- 
gage debt can be impeached for usury by any other person 
than the mortgagor, or his personal representative. It has 
generally been held in this State to be a defense purely per- 
sonal, and capable of being waived by the debtor, or his per- 
sonal representative, who, it has some times been said, alone 
have the right to plead it.— Carn v. Gimon, 36 Ala. 168; Sayre v. 
Fenno, 3 Ala. 458; Cork v. Dyer, 3 Ala. 643; Baskins v. Cal- 
houn, 45 Ala. 582; MeGuire v. Van Pelt, 55 Ala. 344; Gray 
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' 
v. Brown, 22 Ala. 262. It may be conceded, however, that 
the current of modern authority supports the says view. 
1 Jones on Mortgages, § 644. And in Hunt v. Acre, 28 Ala. 
560, it seems to have been assumed that the right to set up the 
defense of usury could be claimed by the heirs of the mortgagor 
on coming into equity to redeem the mortgaged premises. But 
this point we do not decide. 
A bill to redeem a mortgage may be filed by any one who 
owns the mortgagor’s equity of redemption, or any subsisting 
interest in it, by privity of title with him, whether by purchase, 
inheritance, or otherwise. This principle would embrace not 
only heirsof the mortgagor, but also his widow who had joined 
| with him in the mortgage, so as to have released her dower. 
1} 2 Jones on Mortgages, $$ 1055, 1067; Futon v. Simonds, 
14 Pick. (Mass.) 98; Lamb v. Montague, 112 Mass. 352. So, 
an estate of homestead in the mortgaged premises entitles the 
| holder of it to redeem.—2 Jones on Mortgages, § 1069. 
| Mrs. Lucinda Butts was, in view of these principles, a proper 
1 ai party complainant to the present bill. 

The mortgage debt of March 13, 1871, for seven hundred 
and twenty-four 50-100 dollars, and accrued interest, was prop- 
erly decreed to be a valid lien on the mortgaged premises. The 
| mortgage was,executed prior to the statute of April 23, 1873, 
| and the acknowledgment of its execution by the mortgagor and 
his wife, certified in the form preseribed by statute for ordinary 
conveyances, satisfied the requirements of the constitution of 
18638, then of force, as to the wife’s voluntary signature and as- 
sent to the alienation of the homestead.—Zyons v. Conner, 57 
Ala. 181; Const. 1868, Art. xiv, $$ 2 and 3. This debt is 
shown by the evidence, however, to have been satisfied by the 
rents of the mortgaged ptoperty collected by the appellee, 








Broughton. 
So, the other two notes executed by the decedent, Ben- 
jamin Butts, — the one for four hundred and seventeen 


50-100 dollars, dated Mareh 20th, 1870; and the other for 
three hundred and twenty dollars, dated August 10th, 1S71,— 
clearly constituted an equitable lien upon all of the lands in- 
cluded in the first mortgage, excepting such portion of it as 
may have been law fully exempted as a homestead, under the 
laws then of foree governing the subject of homestead exemp- 
tions. The express declaration is made in them, that they shall 
be * covered by,” or “ subject to” the prior mortgage ; and this 
sufficiently evinced the intention of the maker to create an 
equitable lien, or mortgage, on the premises in question. In 
such cases, the form or language of the instrument is not ma- 
| terial, except as an index of the intention of the parties. If it 


was intended as a security for a valid debt, and this is deduci- 
VoL. LXXxIl. 























1882. ] “OF ALABAMA. 299 


[Butts v. Broughton. ] 


ble from the instrument itself, it must be construed to be an 
equitable mortgage. — 1 Jones on Mortgages, SS 166, 167 ; 
Newlin v. J cA fee, 64 Ala. 357; Donald v. Hewitt, 33 Ala. 534. 

But it is an important fact, overlooked by the chancellor in 
his decree, that these notes were signed by the husband alone ; 
and although they may be declared to be an equitable lien on 
the lands in controversy in excess of the homestead, as to the 
latter they can have no legal operation. As mortgages, they 
must be held void so far as concerns the homestead, because 
they were executed without the voluntary signature and assent 
of the wife.—Gurner v. Bond, 61 Ala. 84; MeGuire v. Van 
Pelt, 55 Ala, 344: Thompson cn Homestead, $$ 474,477. We 
are not to be understood as deciding that the voluntary signa- 
ture and assent of the wife to a mere equitable mortgage would 
come within the influence of the provision in she constitution, 
authorizing a“ mortgage or other a//enation of the homestead.” 
See Jenkins v. Harrison, 66 Ala. 345. 

We think the chancellor erred, in not confining the lien of 
the above-described notes to the excess of the lands over and 
above the homestead estate, as allowed by the constitution of 
1868.—Const. 1868, Art. xiv, $$ 2 and 3; Garner v. Bond, 
61 Ala. 84, supra. 

It was also error, not to charge the mortgagee with reasona- 
ble rents for the year 1875. T he rule is, that the mortgagee is 
entitled to the rents and profits after the law-day of the mort- 
gage, and after his entry on the mortgaged premises he is con- 
sidered a trustee in respect to his liability for them.—1 Jones 
on Mortgages, § 712. He is not only liable for such rents and 
protits as he may collect from others, but also for such as he 
has failed to collect through gross negligence, willful default, or 
ge ay vp. Mitchell, 65 Ala. 511: Barron v. Paulling, 

Ala. 292; 3 Lead. Cases Ey. (Hare & Wall.), 891--892. 
The mortgagee was in possession of the premises in the year 
1875, having entered under the mortgage, and, through her 
agent and husband, the appellee, had undertaken to rent them 
to the widow and some of the adult heirs. She thus possessed 
a claim against the lessees for such rent, and was justly charge- 
able with it in the account taken by the register, which is shown 
to have been about the sum of three hundred dollars. The 
fact that the lessees permitted some of the other complainants, 
ex gratia, to remain on the premises | during this time, does not 
affect the question of the mortgagee’s liability. 

For the above errors, the decree of the chancellor is reversed, 
and the canse remanded. 
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Stoudenmire v. DeBardelaben. 


Bill in Equity to open and re-state Final Settlement of Guar- 


dian’s Accounts. 


1. Equitable relief against probate decree.—When a party invokes the 
statutory jurisdiction ot the Chancery Court, for the correction of errors 
of law or fact in a settlement had in the Probate Court (Code, §§ 3837-39), 
he must affirmatively show that he was free from fault or neglect; and 
he can not have relief against the settlement, on account of matters which 
were cognizable in the Probate Court, on a mere general averment of 
ignorance, or an averment of ignorance coupled with an admission of 
knowledge of facts sufficient to put him on inquiry. 

2. Dismissal of bill on demurrer, in vacation.—When a bill is dismissed 
on demurrer, in vacation, the complainant should be allowed an oppor- 
tunity to amend it; and the failure to allow him such opportunity will 
work a reversal of the decree on error. 


Appear from the Chancery Court of Autauga. 

Heard before the Hon. N.S. Granam. 

The bill in this case was filed on the 2d June, 1882, by Jef- 
ferson D. Stondenmire, against his late guardian, Warren L. 
DeBardelaben; and sought to open a final settlement of the 
guardian’s accounts, which had been made in the Probate Court 
of said county, on the 9th May, 1881, and to have the accounts 
re-stated and settled. The complainant’s estate consisted prin- 
cipally of a plantation in said county, which he inherited from 
his father, and which contained about seven hundred acres, 
the greater portion being open and tillable land. Letters of 
guardianship were granted to said DeBardelaben, jointly with 
the complainant’s mother, whom he had married, in December, 
1871. The complainant attained his majority on the 9th April, 
1832, but his disabilities on account of infancy were removed 
by a decree of the C hancery Court, rendered in May, 1879, 
prior to the settlement. The allegations of the bill, on which 
the prayer for relief was founded, ' were in these words: 

“Complainant avers that said DeBardelaben, on qualifying 
as guardian as aforesaid, took possession of complainant’s said 
plantation, used and occupied it, farmed on it, and rented it 
out for his own account, up to the date of said final settlement ; 
that the value of the use and oceupation of said place, including 
the rents of such parts thereof as were rented out by said De- 
Bardelaben, was and is worth the sum of $700, or other large 
sum of money, per annum, but said DeBardelaben has only ac- 


counted, in his said guardian’s accounts, for about the sum of 
VoL. LXXII. 




















1882. } OF ALABAMA. 301 


[Stoudenmire v. DeBardelaben.] 


$105 per annum as the rent of the same. The said De 3ardet 


laben pretends that he, as guardian, rented said place to himp- 
self individually, and that the rents reported by him were the 
highest and best rents that could be obtained; but complainant 
avers that said guardian had no right to rent said lands to him- 
self, and that the said rentings are voidable at his election; and 
he here now elects to avoid them. Complainant avers, also, 
that said rentings were not bona fide, in this: that said guar- 
dian, in offering said lands for rent, required, as a condition of 
the lease, that the renter should make improvements of an ex- 
pensive kind; which condition deterred other persons from 
bidding, and enabled the said guardian to get the said lands at 
the said nominal sum of about S105; and that said offerings of 
said place were so made with the purpose aforesaid of obtaining 
said lands at a nominal rent; and that the improvements stipu- 
lated to be erected by other persons, should they become rent- 
ers, were not erected by the said guardian when he became the 
renter. Complainant further avers, that said DeBardelaben, 
while acting as guardian as aforesaid, committed waste upon 
complainant’s said place, in this: that he tore down and re- 
moved therefrom, to his own land, a valuable gin-house, of the 
value of (to-wit) S500; and that he has omitted, in his accounts 
as guardian, to charge himself with the said sum of 8500, or 
with any other sum, as the value of the house so removed. 
Complainant avers that the matters and things in this paragraph 
[alleged] were unknown to him at the time of said final settle- 
ment; and that mistakes and errors, to his prejudice, have oe- 
eurred in the settlement of said guardian’s accounts, without 
any fault or neglect on his part; and that said errors consist in 
the fact, that said guardian did not charge himself, as he should 
have done, with the value of the said gin-house, and that he 
charged himself with only the nominal sum for which he rented 
said place to himself individually ; whereas complainant should 
have the election to charge him with the value of the use and 
occupation of said place annually, which he avers was more than 
five times greater than the rents with which said guardian 
charged himself.” 

The chancellor sustained a demurrer to the Dill, and dis- 
missed it on motion for want of equity; and his decree, which 
was rendered at chambers, in vacation, is now assigned as error. 


Gunter & Briakey, for the appeltant.—(1.) The allegations 
of the bill show a clear case for equitable relief against the set- 
tlement.— Mock: v. Steele, 34 Ala. 200; Beaumont v. Boulthee, 
5 Vesey, 492; Freeman on Judgments, $114. (2.) The decree 
must be reversed, because no opportunity to amend was given 
to the complainant.— Little v. Snedecor, 52 Ala. 167. 


——— 


\ 
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BRICKELL, C. J.—1. We coneur in the opinion of the 
chancellor, that the bill does not disclose a case in which a court 
of equity has jurisdiction to open a settlement of a guardian’s 
accounts had in the Court of Probate. The jurisdiction con- 
ferred on the court by the statute, to intervene for the correc- 
tion of errors of law or fact in such settlements (Code of 1876, 
$$ 3837-39), can not be invoked by any other party than one 
who is free from fault or neglect. The errors complained of 
must not have supervened in consequence of any want of rea- 
sonable diligence in the party complaining.—Otis v. Dargan, 
53 Ala. 178: Waring v. Lewis, Tb. 615; Boswell v. Townsend, 
57 Ala. 308; Bowden v. Perdue, 59 Ala. 409. The matters 
complained of in the original bill, were all cognizable by the 
Court of Probate, on the final settlement of the guardianship 
in that court, and are necessarily involved in the decree then 
pronounced, The only excuse now averred for not presenting 
them to the court for consideration, and obtaining the relief 
now sought, is the averment of the ignorance of the complain- 
ant,—an ignorance superinduced, not by any positive misrepre- 
sentation of the guardian, a by his failure to charge himself 
as he ought to have done in his accounts rendered on the set- 
tlement. It is not by a mere general averment of ignorance, 
nor by an averment of ignorance though the party hi ad knowl- 
edge of facts that ought to have put him on inquiry, that the 
imputation of negligence can be repelled.— Martin v. Br. Bank 
Decatur, 31 Ala. 111; James v. James, 55 Ala.525. The com- 
plainant knew the sums with which the guardian charged him- 
self for rents. If these were, as is now avert aps: so dispropor- 
tionate to the real value of the rents, he was at once put on 
inquiry as to the conduct of the guardian in wdlen the lands; 
and inquiry would doubtless have led him to knowledge of all 
the facts upon which he now bases a claim for relief. The 
judgments or decrees of a court of competent jurisdiction are 
of too much value, to be set aside at the instance of a party 
who has not been diligent in the assertion of the rights he may 
have involved in them. 

2. But, in rendering in vacation a decree dismissing the bill, 
not affording the complainant the opportunity of amendment, 
the chancellor erred, and the error compels a reversal of the 
decree.—Aingshury v. Milner, 69 Ala. 502. 

Reversed and remanded. 
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Junkins wv. Lovelace. 


Bill in kquity , tor Specific Performance of Contract ; also, 
Jor Rede mption and Account under ‘Mortgages. 


1. Multifariousness; election.—A bill which seeks a redemption and 
account under a mortgage executed by the complainant’s deceased 
brother to the defendants, the complainant claiming as a junior mort- 
gagee; and also a redemption and account under a mortgage on another 
tract of land, executed by the complainant himself to the defendants, 
and the specific execution of an agreement by which, as alleged, the de- 
fendants redeemed the latter tract of land from a purchaser at execution 

sale, for the benefit of the complainant, and were to allow him to redeem 
ffom them on repayment of the amount advanced, with interest, and the 
balance due on the mortgage debt, is multifarious; but, a demurrer being 
sustained to the bill on that ground, the court “approves the practice of 
putting the complainant to his election.” 

2 Foreclosure of mortgage ; tith of purchaser at register’ s sale.—The 
title of the mortgagor or his heirs is not divested by a sale and convey- 
ance by the register, purporting to have been made under a decree in a 
foreclosure suit, unless he or they were made defendants to the bill, and 
a decree of sale was rendered while they were before the court; and the 
purchaser at the register’s sale, to make out his title as against the mort- 
gagor or his heirs, must show these facts. 

3. Competency of party to testify as to transactions with deceased person. 
Under a bill to foreclose a mortgage, the mortgagee can not testify as to 
any transactions between himself and the deceased mortgagor. 

4. Sale of mortgaged lands under exceution.—When mortgaged lands 

are sold under execution against the mortgagor (Code, § 3209), the pur- 
chaser acquires the entire interest of the mortgagor, except his statutory 
right of redemption; and if this right is not exercised within the two 
vears allowed by law, and the mortgagee then obtains a conveyance 
from the purchaser, the entire title, legal and equitable, is united and 
vested in him. 
5. .lyreement by mortgagee to redeen from purchaser, for mortgagor. 
An agreement or promise by the mortgagee to redeem the lands from a 
purchaser at execution sale, for the benefit of the mortgagor, and to 
allow him to redeem on repayment of the amount advanced, with in- 
terest, and the balance due on the mortgage debt, is within the statute 
of frauds (Code, § 2121), and can not be enforced unless a compliance 
with the requisitions of the statute is shown; and the re-payment of the 
money does not take the case out of the statute, unless possession was 
also taken and held under the contract. 

6. Correspondence of pleadings and evidence.—Evidence alone, without 
corresponding allegations in the bill, does not entitle the complainant to 
any relief. 


Aprrat from the Chancery Court of Perry. 

Heard before the Hon. Tuomas Copps. 

The bill in this case was filed, at what time the record does 
not show, by George Junkins, against Jesse B. and Charles W. 
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Lovelace, as partners doing business under the firm name of 
J. B. & C. W. Lovelace, who were the successors in business of 
Crenshaw, Lovelace & Co.; and sought, 1st, a redemption and 
account under a mortgage executed ‘to said partnership by the 
complainant's deceased brother, James Junkins, on a tract of 
land which he had also mortgaged to the complainant, who 
claimed the right to redeem as a junior mortgagee; 2d, a re- 
demption and account under a mortgage on another tract of 
land, which the complainant himself had executed to said part- 
nership; and, 3d, the specific execution of a parol contract, 
under and pursuant to which, as alleged, the defendants redeemed 
the latter tract of land from James E. Webb and Henry Beck 
(who had become the purchasers at sheriff’s sale under execution 
against the complainant), for the benefit of the complainant, 
agreeing to hold the land for him, and to allow him to redeem 
on the re-payment of the amount so advanced by them, with 
interest, in addition to the amount due on the mortgage debt. 
The mortgage given to the defendants by James Junkins 
was dated January 9th, 1874; recited an indebtedness of 
$537.22, balance.due for advances made to him by the mort- 
gagees during the year 1873, and the further sum of $350, ad- 
vances made and to be made during the year IS74; and con- 
veyed a tract of land containing about one hundred and eighty 
acres, With mules, crops, &e. The complainant’s mortgage on 
this tract of land was executed several years before, but he had 
waived his right of priority in favor of the defendants, by 
writing under seal, in order to enable his brother, the mort- 
gagor, to obtain from the defendants the supplies and advances 
for which their mortgage was given; and he claimed the right 
to redeem as a junior mortgagee. He also claimed to have 
yurchased the interest of said James Junkins in said tract of 
fand, at a sale made by the register in chancery of Greene 
county; the allegations of the bill as to this sale being in these 
words: * To satisfy said indebtedness of said James Junkins 
to your orator, and under said mortgage made by him to your 
orator, and in virtue of a decree of “the Chancery Court of 
Greene county, the said land was sold, and your orator became 
the purchaser of said land, mules and horses; and by a decree 
of said Chancery Court, made on the 27th day of November, 
1874, the register of said court was ordered to make a deed of 
conveyance to your orator, conveying to him the title to said 
land; and on the 22d day of January, 1880, in pursuance of 
said decree, said register ‘made to your orator a deed, which 
was duly recorded,” &e. The deed was produced, and was in- 
cluded in the register’s note of the complainant’s evidence, its 
date and recitals corr esponding with the above allegations ; but 
the record and proceedings in the chancery cause, referred to 
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in the deed, were not proved. James Junkins died in May, or 
June, 1874: and the bill alleged that the defendants took pos- 
session, under the mortgage, of the land and personal property, 
sold the crops, &e.; and the complainant claimed that the pro- 
ceeds of the sales, with the rents of the lands which they had 
received, and with which they were chargeable, as to which he 
asked a discovery and account, had more than satisfied the 
amount due on their mortgage debt. 

The mortgage given by the complainant to said defendants 
was dated January 12th, 1874; recited an indebtedness for ad- 
vances made during the year 1873, and to be made during the 
vear 1874, aggregating $1,606; and conveyed a tract of land 
containing about two hundred acres, with mules and horses, and 
the crops to be grown. The debt not being paid by the crops 
raised, there was an extension of credit for another year, and 
additional advances made, for which a new mortgage on the 
crops and personal property was taken; and there were subse- 
quent transactions and accountings between the parties. In 
March, 1875, two judgments were recovered in the Circuit 
Court of Perry county against the complainant, one in favor 

James KE. Webb, and the other in favor of Henry Beck: 
und executions issued on these judgments having been levied 
on the lands conveyed by the mortgage to the defendants, the 
lands were sold under these levies on the 7th day of February, 
1876, Webb and Beck becoming the purchasers, at the price of 
S575, and receiving a conveyance from the sheriff. In March, 
Is76, Webb and Beck filed a bill in said Chancery Court of 
Perry, against George Junkins and the Lovelace brothers; 
asking to be let in to redeem the —— lands, and to have 
an aecount stated of the mortgage debt and transactions be- 
tween the defendants: charging usury, and claiming the rents 
which accrued after their purchase. “The case was brought to 
this court on appeal, and may be found reported in 62 Ala. 
271-S4. 

In January, 1879, after the determination of that cause, and 
after the expiratien of more than two years from the date of 
their purchase at sheriff's sale. Webb and Beek sold and con- 
veyed their interest in the lands, by quit-claim deed, to the 
Lovelaces, on the recited consideration of 8925 in hand paid. 
In reference to this sale and conveyance, the bill contained this 
allegation: “Some time during the vear 1879, the said J. DB. 
and C. W. Lovelace, at the request of your orator, and for and 
on his behalf, redeemed said land from said Webb and Beck, 
under an agreement with your orator that he should have the 
said land on the payment by him of the amount of his indebt- 
edness to them, and the reasonable and proper amount paid by 
them for said redemption.” The bill further alleged that, 

20 

















306 SUPREME COURT (Dec. Term, 
(Junkins v. Lovelace. } 
under this agreement, the complainant had delivered cotton to 
the defendants to be applied on his indebtedness, and had made 
payments, which, with the rents properly chargeable against 
the defendants, was more than sutticient to pay his entire in- 
debtedness to them, with the amount paid by them to Webb 
and Beck; and he asked that an account might be stated as to 
all these matters, offering to pay any balance that might be 
found against him, and that the defendants might be required 
to re-convey the lands to him, free and discharged from the 
incumbrance of the mortgage. The defendants, in their 
answer, denied that they had redeemed the land from Webb 
and Beck under the agreement alleged in the bill, or under any 
other agreement made with the complainant; and asserted that 
they bought the land for their own benefit, without consultation 
with the complainant, and without his consent or knowledge. 
There was a demurrer to the bill for multifariousness, and a 
motion to dismiss for want of equity, neither of which was 
acted on by the chancellor, who dismissed the bill, on final 
hearing on pleadings and proof, because the complainant had 
failed to make out a case entitling him to relief. The com- 
plainant appeals, and assigns the chancellor's decree as error. 


W. B. Mopawett, for appellant.—(1.) The complainant was 
entitled to relief as to the James Junkins land, although his 
mortgage may not have been properly foreclosed. If the proof 
fails to establish his purchase at the foreclosure sale, he is still 
entitled to redeem as a junior mortgagee.— Downs v. Hophins, 
65 Ala. 308. (2.) In equity, until a mortgage is foreclosed, it 
is regarded as a mere security for a debt. Hence, in this case, 
as tothe lands mortgaged ‘by the complainant himself, the 
Lovelaces are trustees of. the rents and profits, and are bound 
to apply them to the discharge of the mortgage debt, and of 
the amount advanced to W ebb and Beck.— Zoomer v. Ran- 
dolph, 60 Ala. 356; Davis v. Lassiter, 20 Ala. 561. (3.) Be- 
ing trustees, they were incapable of purchasing and holding any 
interest as against complain: } . Banks, 59 Ala. 315; 
Toomer v. R andolph. 60 Ala. 360: : Jones on Mortgages, § N 1877; 
2 Perry on Trusts, ¢ 602; 2 Spence’s Ey. Jur. 299-302, 657, 
943; Villav. Rodri iquez, 12 Wallace, 339. (4.) The purchaser 
of the equity of redemption buys only the excess or value above 
the mortgage; and if the mortgagor pays off the secured debt, 
equity will compel an assignment of the mortgage to him for 
his reimbursement. —Annin v. Tice, 2 Johns. Ch. 125; Van- 
derkamp v. Shelion, 11 Paige, 28; Lovelace v. Webb, 62 Ala. 
971. (5.) A eourt of equity will not allow the mortgagee to 
obtain the equity of redemption for less than its value.—Good- 
man v. Pledger, 14 Ala. 118. (6.) a purchase of the equity 
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of redemption by the mortgagee does not extinguish the right 
to redeem.—Cullum v. Emanuel, 1 Ala. 23; Villa v. Rodri- 
guez, 12 Wall. 339; Slee v. Manhattan, 1 Paige, 48. (7.) The 
purchase by the defendants from Webb and Beck only removed 
the incumbrance on the land, and gave them the right to de- 
mand compensation for the money thus expended.—Griqq v. 
Banks, 59 Ala. 311. 


Wa. M. Brooks, contru.—(1.) The bill was multifarious. If 
the alleged contract to redeem from Webb and Beck, and to 
hold the land for the benefit of the complainant until he repaid 
the money so advanced, in addition to the amount due on his 
mortgage debt, so complicated the accounts that a bill to en- 
force that agreement authorized and required a redemption and 
account of his mortgage, no connection whatever existed be- 
tween those matters and the James Junkins mortgage, nor is 
any reason shown for uniting them. (2.) As to the James Jun- 
kins land, the complainant shows no right to any relief. The 
evidence adduced by him as to his mortgage and indebtedness 
from James Junkins, if it does not raise the presumption that 
the debt was settled and discharged during the life of James, 
falls far short of the measure of proof required in a suit for 
foreclosure; and the pretense of a purchase under a decree of 
foreclosure, supported only by a deed from the register, with- 
out any proof of a decree of sale rendered on regular proceed- 
ings in a foreclosure suit, utterly fails on the evidence.—16 
Wendell, 565; 12 Wendell, 74; 2 Johns. 280; 7 Jolins. 535; 
12 Johns. 213; 1 Cowen, 622; 58. & R. 332; 8 Moore, 46; 
Story’s Eq. Pl. § 354; 9 Ala. 335; 15 Ala. 242; 3 Stew. 54; 
60 Ala. 509. (3.). The alleged agreement as to the purchase 
from Webb and Beck for the complainant's benefit, is explicitly 
denied in the answers, and there is no evidence in proof of it. 
If the agreement had been fully proved as alleged, it would 
not have entitled the complainant to any relief, being void un- 
der the statute of frands, and without any legal consideration. 
Code, $$ 2121, 2199; 4 Porter, 297; 8 Ala. 948; 1 Johns. Ch. 
281; Patton v. Beecher, 62 Ala. 579. 


STONE, J.—This bill is filed in rather a mixed aspect, par- 
taking somewhat of the nature of a bill for specific perform- 
ance, and somewhat of the nature of a bill to redeem. It seeks 
relief as to two distinct subjects-matter, between which it shows 
no connection whatever. As to one of the subjects, the two 
Lovelaces are the only necessary defendants. As to the other, 
in the present state of the proof, if not of the pleadings, the 
heirs and devisees of James Junkins were necessary parties. 
The demurrer for multifariousness should have been sustained. 
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Story’s Ey. PL $271: 1 Brick. Dig. 719-20, gg 1158, 1170. 

But, if the demurrer for this ground had been sustained in the 

court below, we approve the practice of putting the complain- 

ant to his election.—.WVarriott +. Givens, 8 Ala. 694; Code of 

IST6, § ATMO. 

One phase of the relief prayed relates to the land mortgaged 
by James Junkins to the appellees, Lovelaces. James Junkins 
had made a prior mortgage of the same land to George Junh- 
kins, but the latter had given his written consent that the Love- 
lace mortgage should have a prior lien over his. It is claimed 
that some six hundred dollars, besides interest, still remains due 
on the mortgage to George Junkins, and that the Lovelaces, 
from the rents and profits of the mortgaged premises, which 
they have had since 1874, have been fully paid all that was due 
them, as secured by the mortgage of James Junkins. As part 
and parcel of the right to redeem this land, it is averred that, 
under a decree of the Chancery Court of Greene county, title 
of the James Junkins land had been made by the register to 
George Junkins; thus vesting in George all the rights of James 
Junkins, subject to the mortgage claim of the Lovelaces. 

To authorize the register to sell and convey the lands of 
James Junkins, there must have been a regular foreclosure suit 
by George Junkins, making James Junkins a party defendant, 
if in life; and making his heirs defendants, if after his death: 
and there must have been a decree of sale, when there were 
proper parties before the court. Less than this could not devest 
the title of James Junkins, or his heirs, as the case may be: 
and, consequently, could not clothe George Junkins with the 
title of James. The averments of the bill do not sufticiently 
set forth these proceedings; and the proof is, if any difference, 
more faulty than the averments. This feature of the case, 
then, must be disposed of, as if no attempt had been averred 
or shown, having for its object a foreclosure of the mortgage 
to George Junkins. It results that, in the most favorable 
light to George in which we can view this question, he 
comes simply as a mortgagee, to foreclose the mortgage of 
James Junkins, and to redeem from the Lovelaces. Thus 
viewed, the bill is fatally defective, in that it does not make 
the representative and heirs or devisees of James parties de- 
fendant; and if they were made parties, there would then be 
an entire absence of legal proof that there is any thing due on 
the mortgage. George Junkins, the only witness whose testi- 
mony tends to prove such indebtedness, would be rendered in- 
competent to testify to any transaction with James, his deceased 
brother; and the testimony of Beck tends to show nothing was 
due on the two notes described in the mortgage, unless a third 
note, possibly given in settlement, should be produced, or oth- 
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erwise proven. The testimony of Beck opens the door for such 

testimony. The appellant is entitled to no relief on this phase 

of the bill. 

The other phase of this suit grows out of mortgages made 
by George Junkins to the Lovelaces, conveying another tract 
of land, known as the George Junkins tract, to secure the pay- 
ment of George Junkins’s debt. When the mortgage was made, 
in the early part of IS74, the debt secured by it was a balance 
for previous advances of S1460, and it also secured advances 
to be made that vear. In January, 1876, the balance due for 
previous advances was 81,168, and a mortgage was made to se- 
cure advances to be made that vear. In 1875, Webb and Beck 
severally recovered judgments against George Junkins, the two 
amounting to some S500, Under executions issued on these 
judgments, the said mortgaged lands of George Junkins were 
sold by the sheriff in the early part of the year 1876, and Webb 
and Beek beeame the purchasers of the equity of redemption, 
for about the amount of their judgments. When this purchase 
was made, and the sheriff conveved to Webb and Beck, Junkins 
ceased to have any interest in the lands, and ceased to have any 
right in relation thereto, except the mere statutory right to re- 
deem within two vears, from the execution purchasers. If he 
had exercised this statutory right, and had redeemed from Webb 
and Beck, he would then have been restored to his former own- 
ership of the equity of redemption, and the relation of mort- 
gagor and mort@agee between him and the Lovelaces would 
have been re-established. He failed to redeem, and hence lost 
the title to his lands. In 1879, the Lovelaces, for a valuable 
consideration paid, received from Webb and Beck a conveyance 
of all the interest they had in the said George Junkins tract of 
land, and thus united in themselves the mortgage interest and 
the equity of redemption, being, at law, a complete title-—Br. 
Bank v. [Tint S Ala. 876% Lovelace v. We hh, 62 Ala. 271. 

The allegations of the bill,on which a recovery of the George 
Junkins land is sought, are, that the Lovelaces redeemed the 
land from Webb and Beck, for the said George Junkins, and 
were to hold them for him, and convey to him, when he paid 
up the redemption money, and the balance of the mortgage 
debt. The bill then avers that these sums have been paid to 
the Lovelaces, and offers to pay any balance, if not paid in full. 
The answers deny that the lands were redeemed from Junkins, 
and deny the making of any contract or agreement, by which 
they obtained the title from Webb and Beck for the benefit of 
Junkins, and deny that they agreed to convey to Junkins when 
he paid the purchase-money and the balance of the mortgage 
indebtedness. All the testimony offered in support of the al- 
leged agreement to redeem, and to reconvey to Junkins when 
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he paid up, is the deposition of Junkins himself. If such 
agreement was made, it was oral, and the bill contains no aver- 
ments to take it out of the statute of frauds. It is neither 
averred nor proved that Junkins, after the sheriff’s sale, or af- 
ter the alleged redemption, had possession of the lands. Hence, 
if he made payments, there is not enough to show the case was 
~~ out of the statute of frauds.—( ‘ode of 1876, § 2121, sub. 

; Patton v. Beecher, 62 Ala. 579. There are some impliea- 
rid from the testimony, that he did have a possession or con- 
trol of the land, or a part of it, but that it was as tenant under 
the receiver. There are no averments, however, to give this 
any force. 

A complete answer to any claim of relief, based on the al- 
leged agreement to redem, is that the proof does not sustain it. 
We find, as fact, that this averment is not proved; and hence 
there is a failure to establish even an oral agreement by the 
Lovelaces to redeem the land from Webb and Beck, and hold 
it to be redeemed by Junkins. It is thus shown that, under 
the averments of this bill, the complainant is entitled to no re- 
lief as to the lands formerly owned by him. If there is any 
proof, tending to show a right to relief on any other ground, it 
is variant from the allegations of the bill, and it must be denied 
on that ground.—1 Brick. Dig. 743, $§ 1538-9. We have not 
scrutinized the accounts ni wrowly, and can not s safely say there 
is or is not such proof. 

It is contended for appellant, that after the sale by the 
sheriff of the equity of redemption to Webb and Beck, Jun- 
kins, the mortgagor, made payments on the mortgage debt, thus 
reducing the incumbrance created thereby; and inasmuch as 
such payments do not enure to the benefit of the purchaser of 
the equity of redemption, and could not have relieved Webb 
and Beck from any part of the mortgage ——_— which 
rested on the land when they purchased, the Lovelaces, by their 
purchase, acquired no greater rights than Webb and Beck had 
owned, and passed under the same liabilities which had rested 
on their vendors. On this principle it is urged, that Junkins, 
to the extent he has so reduced the mortgage incumbrance, 
should be subrogated to the rights of the mortgagees.— 77ce v. 
Annin, 2 Johns. Ch. 128. There are no averments in the bill 
which raise this question, and no relief can be granted, even if 
it be shown in the testimony. As we have said, we have not 
scrutinized the accounts in reference to it; but we will so far 
modify the decree as to make it a dismissal without prejudice. 

Thus amended, the decree of the chancellor is affirmed. 
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Jones uv. Drewry. 


Bal in Equity by Foreign Creditors, against Devisees and 
Resident Executor of Deceased Debtor. 


1. Statute of non-claim; foreign debts.—The statute of non-claim en- 
acted in 1815, which continued in force until the adoption of the Code of 
1852, expressly excepted from its operation ‘‘ debts contracted out of this 
State’? (Clay’s Digest, 195, § 17); but this exception being entirely omit- 
ted from the present statute (Code, §§ 2597-8), the courts have no power 
to incorporate it. 

2. Administration of assets of deceased debtor; governed by what law. 
As against creditors, seeking to enforce satisfaction of their claims out of 
the assets of their deceased debtor, the administration of the assets is 
governed by the law of the place where the personal representative acts, 
and where he was appointed, without regard to the domicile of the 
creditor, or of the debtor at the time of his death. 

3. Conclusiveness of judge nt or decree.—A judgment and decree ren- 
dered in an administration suit in Virginia, where the deceased debtor 
died, however conclusive against the widow, heirs and devisees, who 
were parties to the suit, as to the validity and justness of the claims of 
creditors which were presented and allowed, can not prevent the opera- 
tion of the Alabama statute of non-claim, when pleaded by them and the 
personal representative appointed here, in bar of a suit here instituted to 
enforce satisfaction of the claims out of lands in Alabama. 


Arrest from the Chancery Court of Montgomery. 

Heard before the Hon. H. Avsrim. 

The bill in this case was filed on 14th May, 1878, by James 
Drewry and others, citizens of Virginia, “in behalf of them- 
selves and all other creditors of James W. Cook, deceased, who 
are entitled to share in the proceeds of the property of said de- 
ceased, sought by this bill to be subjected to sale, and who may 
coine in under the order or decree of the court on such terms 
as may be prescribed as equitable; against the widow and 
children of said decedent, as his heirs at law and devisees un- 
der his will, and against Samuel G. Jones as executor, acting 
under the grant of letters testamentary issued to him by the 
Probate Court of Lowndes county, Alabama; and sought to 
enforce satisfaction of the debts due to the complainants re- 
spectively, from the said decedent, out of certain lands situated 
in Montgomery and Lowndes counties, Alabama, which be- 
longed to the decedent at the time of his death, and which 
were in the possession of the defendants claiming under his 
will. James W. Cook, the deceased debtor, was a resident and 
citizen of Virginia at the time of his death; and he there died 
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during the vear 1864, possessed of a large estate in Vir- 
ginia, and of two large plantations in Alabama, situated in the 
counties of Lowndes and Montgomery, with slaves and other 
personal property. [lis last will and testament, duly exe- 
euted according to the laws of Virginia and Alabama, was 
duly proved and admitted to probate in each of these States. 
By the terms of the will, three persons were nominated as exe- 
eutors in Virginia, of whom one only, N. P. Young, qualitied ; 
and two other persons were nominated as executors in Ala- 
bama, both of whom duly qualified, and acted together for a 
short time, until one of them (Thomas E. Branscombe) resigned, 
and made a final settlement of his accounts, leaving Samuel G, 
Jones as the sole acting exeeutorin Alabama. The will directed 
that the plantations in each State should be kept up and man- 
aged by the exeeutors there appointed; that the executors in 
Alabama should make annual returns to the executors in Vir- 
ginia, of the profits accruing from the plantations in Alabama ; 
and that all the exeentors, acting jointly, should allot and set 
apart to each child, on attaining majority, a proportionate share 
of the lands and other property. 

The bill contained the following allegations: * The said J. 
W. Cook, at the time of his death, owed a large number of 
debts in Virginia, which are still unpaid, and amongst others 
was largely indebted to each of your orators, whose several 
debts are still unpaid. In the vear 1866, the said executor who 
qualified in Virginia, finding that he was unable to execute the 
will, filed his original bill in equity in the Cirenit Court of 
Greeneville county, Virginia, for the construction of said will, 
and the administration of said estate, against the widow, devi- 
sees and heirs at law of said Cook: and also against certain 
creditors of said Cook, who had liens upon a portion of the 
assets of said estate; and therenpon said court, sitting in equity, 
took upon itself the administration and settlement of said 
estate, and, in the exercise of its jurisdiction, audited, allowed, 
and adjudged many debts to be due and payable out of the 
real and personal property of said estate-—which judgments 
are unreversed, and of full force and effect; and a list of said 
debts so audited and allowed, including those due to your ora- 
tors, showing the interest and payments thereon up to Ist Jan- 
uary, 1874, is hereto attached as a part hereof, marked Lxhihit 
BU pon all of said debts there is a large balance still due 
and unpaid, and the property of said estate in the State of Vir- 
ginia is insufficient to pay the said debts there so andited and 
allowed; and said estate is insolvent, and unable to pay the 
debts against the same. In said cause in said Cireuit Court in 
Virginia, the several adult defendants were either personally 
served with process giving notice of said cause, or appeared in 
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said cause; and all of the infant defendants were made parties 

according to the law of Virginia, and appeared, and defended. 
said cause under the direction of said court. Your orators fur- 
ther allege and show, that there are no debts of said estate in 
Alabama unpaid; that the property of said estate in Alabama 
consists of two large plantations,” particularly describing the 
lands ; * that the assets of said estate in the hands of Samuel 

Jones, other than lands, are of small value and amount: and 
that it is necessary to sell the said lands for the payment of the 
debts of said estate, including the debts due to your orators.’ 
It was alleged, also, that said Jones, the Alabama executor, 
“has taken no steps to have said lands sold ;” and the Virginia 
executor was made a defendant to the bill, under an allegation 
that he refused to join as a complainant. The bill prayed, 
“that all the property of said estate in Alabama may be sold ; 
that the said Samuel G. Jones make a full settlement of his 
executorship, and that all of the creditors of said estate be paid 
pro rata out of the funds of said estate under the direction of 
the court; or that, after paying any and all debts and liabilities 
of said estate in the State of Alabama, the surplus be transmit- 
ted to the executor of said estate in Virginia, to be there ad- 
ministered under the direction of said Cirenit Court of Green- 
ville, or otherwise according to law ;” and for other and further 
relief, under the general prayer. 

Separate answers were filed by the executor, the widow, the 
adult heirs, and the guardian ud //tem of the infant heirs, set- 
ting up the statute of non-claim and the statute of limitations 
by way of pleas; and they also demurred to the bill, because 
(with other grounds speci: ally ass’gned) it did not allege or show 
that the compl: vinants’ claims had been presented to the execu- 
tor in Alabama within eighteen months after the grant of let- 
ters testamentary, as required by the statute of non-claim. 
The chancellor overruled the demurrers and the plea, and held 
the complainants entitled to relief as prayed ; and his decree is 
now assigned as error by the defendants, jointly and severally. 


Tuos. G. Jones, for the appellants, relied on the statute of 
non-claim (Code, § 2597), and contended that foreign debts were 
not excepted from its operation. 


W. A. Gunter, contra.—(1.) The heirs and devisees, being 
personally liable to the extent of assets descended or devised, 
might be sued in one jurisdiction, though the assets were in 
another.—2 Wins. Ex’rs, 1531; Spackman v. Timbrell, 8 Sim. 
253. Therefore, the litigation with the heirs or devisees in one 
jurisdiction, and the establishment of the debts by judgment 
against them there, preclude them from setting up any defense 
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oing behind the maya when sued on it - another juris- 
Seaton, —Richardson v. Horton, 7 Beavan, 123; 1 Mac. & G. 
449. (2.) By express pec tee Pa provision ( hat Iv, $1), a 
judgment rendered in one State has equal validity and efticacy 
in every other State.—U. S. Rev. Stat. $905. (3.) A general 
creditors’ suit, or an administration suit in which creditors are 
required to come in and prove their debts, is regarded as a 
separate suit by each creditor who so comes in, and debts al- 
lowed stand as judgments.—Sterndale v. Hankinson, 1 Sim. 
393; Pearson v. Darrington, 32 Ala. § 275; Steele v. Steele, 
64 Ala. 452; 2 Dan. Ch. Pr. 1211, 4th Amer. ed. After de- 
cree in such administration suit, which is regarded as in the 
nature of a judgment for each creditor, creditors will be en- 
joined from proceeding at law against the debtor's estate. 
2 Dan. Ch. Pr. 1615, same edition, and authorities there cited. 
(4.) The heirs and devisees being concluded by the decree ren- 
dered in Virginia, the executor in Alabama should not be al- 
lowed to set up, for their benetit, any defense which they are 
estopped from asserting. The only object of the suit is to 
subject the lands in Alabama to the payment of the testator’s 
debts, and the executor has no interest whatever in them ex- 
cept for the payment of debts. Where there are executors 
residing and appointed in different jurisdictions, unlike admin- 
istrators, a jadgme nt against one is equally conclusive on the 
others. —Arill 2 Tucker. 13 How: ard, 462: Goodall v. Tucker, 
13 Howard, 469. (5.) The statute of non-claim does not apply 
to foreign debts. The express exception contained in the 
ig statute was construed to be unnecessary (Suydam 
. Broadnax, 14 Peters, 74), and was for that reason, doubtless, 
omitted from the present statute. 





BRICKELL, C. J.—The original statute of non-claim, en- 
acted in 1815, and continuing of force until the adoption of 
the Code of 1852, contained an exception in favor of * debts 
contracted out of this State,” and of the claims of femmes covert. 
Clay’s Dig. 195, $ 17. In the revision of the statutes of the 
Code of 1852, these exceptions were omitted, and the only 
persons excepted from the operation of the bar of the statute 
were “heirs or legatees claiming as such,” and minors or per- 
sons of unsound mind, who were allowed eighteen months 
after the removal of their respective disabilities for the present- 
ment of their claims.—Code of 1876, $$ 2597-8. The words 
of the statute are clear, unambiguous, and comprehensive. 
“All claims against the estate of a deceased person must be 
presented within eighteen months after the same have accrued, 


or within eighteen months after the grant of letters teste 
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mentary, or of administration; and if not presented within 

that time, are forever barred.” 

The construction of the statute has been in harmony with 
the undoubted significance of its words. Every claim, or de- 
mand, existing against the testator or intestate at the time of 
his death, or subsequently accruing—every legal liability of 
either character, to which the personal representative can be 
made to answer, in courts of law or of equity, or which can 
charge the assets in his hands subject to administration—is re- 
garded as falling within the operation and bar of the statute. 
Fretwell v. MeLemore, 52° Ala. 124; MeDouwell v. Jones, 
58 Ala. 25. It is the policy of the whole statutory system 
touching the administration of estates, that they shall be as 
speedily as practicable settled and distributed. The creditors 
have the primary right to be satisfied from the assets. But 
they have not a right to prolong indefinitely the settlement and 
distribution of the estate, keeping legatees, or next of kin, or 
heirs, from the enjoyment of such parts of the estate as the 
law may appoint them to receive. The debts are but charges, 
or incumbranees upon the estate; and the same justice and 
sound policy in which statutes of limitation originate nay well 
be supposed to require, that within a limited time they should 
be presented to the personal representative, that he may pro- 
ceed safely in the administration, and the legatees, or next of 
kin, or heirs, may ascertain the extent of their interest, and 
that it is free from incumbrances. 

The legislature having omitted the exception ot * debts con- 
tracted out of the State” from the bar of the statute, the courts 
are powerless again to introduce it. The omission is a clear 
signitication of the legislative will that such debts shall fall 
within the operation of the statute. Independent of this con- 
sideration, the rule is well settled, that general words of a stat- 
ute must receive a general construction, and unless for restrain- 
ing them there can be found some ground or reason in the stat- 
ute itself, they are not to be restrained by arbitrary addition or 
retrenchment. Upon this rule rests the rule which may be said 
to be inflexible, that no exception toa statute of limitation can 
be claimed, if it be not expressly mentioned in the statute. 
Howell v. Hair, 15 Ala. 194: Harwell v. Steele, 17 Ala. 372; 
Binford v. Binford, 22 Ala. 682; Vniestra v. Turleton, 
67 Ala. 126. Whatever may have been true in 1815, when the 
statute was originally enacted, and within our territorial juris- 
diction there were but few citizens who had not recently mi- 
grated from other States; there would be, now, but little of 
reason or of justice in subjecting creditors whose debts were 
contracted here to the operation of the statute, and relieving 
creditors whose debts were contracted elsewhere. The cause 
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in which the exception had its origin passed away, and the legis- 
lature deemed it proper the exception should also cease. The 
cause for excepting married women from the statute was the 
disability, under which they labored at common law, of assert- 
ing and enforcing demands to which they were entitled. The 
disability was removed by legislation, and the exception of 
their claims from the operation of the statute was abrogated. 

The argument of appellees’ counsel is addressed to the propo 
sition, that the statute, of itself, is incapable of application to 
contracts made without the State: that it is a general statute, 
without a direct application to such contracts, and, not expressly 
mentioning them, can not be construed to include them. Such, 
it is said, is the construction placed upon the former statute by 
the Supreme Court of the United States, in Svydam v. Broud- 
nae, 1+ Peters, 67. The single question before the court in 
that case was, whether the judicial ascertainment of the insol- 
veney of an estate. by the Orphan’s Court having jurisdietion, 
could be pleaded in abatement of a suit subsequently com- 
menced by a creditor, a citizen of New York, in the Cirenit 
Court of the United States; the statute in reference to insol- 
vent estates then of force prohibiting the commencement of 
such suits after the estate had been represented insolvent. There 
was no question before the court, touching the construction or 
operation of the statute of non-claim; it was not even adverted 
to in the argument of counsel. The only question which the 
court decided, or could have decided, was, that a statute of the 
State, abridging the jurisdiction of its courts, could not be ap- 
plied to the courts of the United States, however general may 
be its terms. This is apparent from the certificate ordered to 
the Cireuit Court, which simply was, “that the plea that the 
estate of the deceased is insolvent is not sufficient in law to 
abate the plaintiffs action.” Whatever may be said in the 
opinion touching the statute of non-claim and its operation, is 
mere dicta. 

The established rule of law, as we understand it, is, that in 
regard to creditors, the administration of the assets of deceased 
persons is governed exclusively by the law of the place where 
the executor or administrator acts, and from which he derives 
authority. The domicile of the intestate or testator, or of the 
creditor, can not authorize the introduction of another law, to 
defeat the law of the sfvs of the administration.—Story’s Confl. 
Laws, § 524. The obligation of contracts, wherever made, and 
whether made with a citizen of the State or of another State. 
ean not beimpaired. The citizen of another State can be denied 
no right, in enforcing his claims, which is granted to the citi- 
zen of the State. There can be, in the order of payment, no 
discrimination because of citizenship, in favor of the claims of 
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the one, and against the other. When the obligation of the 
contract is not impaired—-when the citizens of other States are 
placed upon an equality of right with our own citizens—the 
law of the State regulating the administration of the assets of 
deceased persons must govern, whatever may be the law of the 
domicile of the testator or intestate, or of creditors.— Smith 

ln jon Bank. D Peters, 513; Mek lmoyle v. Cole diy 13 Peters, 

2. The statute simply requires, that the creditor shall, within 
a specitied period, do a particular act, to preserve his right to 
subject the assets to the payment of his demand. The failure 
to do the aet bars the claim from charging or incumbering the 
assets. There is no greater reason for the exception of debts 
contracted without the State, from the operation of the statute, 
than there would be for the exception of such debts from the 
statutes of limitation. There is no greater reason for reading 
the statute as limited in operation to debts contracted within 
the State, or to the debts of our own citizens, wherever they 
may have been contracted, than there would be for reading the 
statute of limitations as so contined. Neither statute is directed 
to the validity or obligation of contracts—each affects only 
re smedies, and goes “ad litis ordinationem, and not ud Litis di- 
cisionem, in a just judicial sense.”—Story’s Con. Laws, § 576. 
There could have been but one purpose in the omission from 
the statute of “debts contracted out of the State” and that 
purpose is, that the general words of the statute embracing 
them should have full operation. 

A judgment of a court of law, or a decree of a court of 
equity, is conclusive of all the facts actually litigated and de- 
cided, and of all facts necessarily involved in the issues of the 
suit. It may be, that the decrees rendered in Virginia are Con- 
elusive, as against the widow and devisees, of the validity and 
justness of the demands preferred by the appellees; and of the 
same facts, it may be, they are prima fucte evidence against 
the exeeutor resident in this State. The validity. or justness 
of the debts, is not the question now involved. The question 
is, whether the creditors have done an act which the statute of 
this State declares a condition precedent to their right to charge 
the assets subject to administration in the courts and under the 
laws of this State. The question was not involved, and could 
not have been litigated, in the suit in which the decree in Vir- 
ginia was rendered. The conclusiveness, or the estoppel of 
judgments or decrees, does not extend to matters which are 
drawn in question collaterally, or w hich were incidentally cogni- 
zable in the suit in which they were rendered; and it can not 
be extended to estop parties from litigating matters, from mak- 
ing defenses, of which the court could not have taken cogni- 
zance, and which would not have availed them as to the termi- 








318 SUPREME COURT (Dec. Term, 


[Flexner & Lichten v. Dickerson. ] 


nation of that suit, if of them the court had taken cognizance. 

The statute requires the creditor to do an act within a speci- 
tied time, to preserve his claim as a charge or incumbrance upon 
the estate of a deceased person. If the act be not done, what- 
ever of justice there may be in his claim, however full may be 
the knowledge of the personal representative, or of heirs, or of 
legatees, or next of kin, entitled to the secondary right to the 
estate, of the existence and justice of the claim, the bar of the 
statute can be avoided only by the presentment to the personal 
representative.—the act which the statute requires.—-/ones v. 
Lightfoot, 10 Ala. 17; Boggs » Br. Bank Mobile, Lb. 970; 
Bank v. Hawkins, 12 Ala. 755; Pipkin v. Hewlett, 17 Ala. 
291; MeDowell v, Jones, 58 Ala. 25. The widow and devisees 
from the suit in Virginia may have derived full knowledge of 
the existence of the claims of the appellees, and may by the 
decree rendered in that suit be concluded from disputing their 
justness. The knowledge they acquired, the estoppel of the 
decree, can not affect the operation of the statute regulating 
the administration of assets here situate, and in our courts can 
not open a controversy the statute intended to bar,—the liability 
of the assets to be charged with the payment of claims not pre- 
sented. 

Whether the statute operates a bar to the claim, is the only 
question which was argued by counsel, and we confine our de- 
eision to it. In any view which we can take, we are constrained 
to the conclusion, it is a positive bar, no court obeying the stat- 
ute can disregard. The result is, the decree of the chancellor 
must be reversed, and a decree here rendered, dismissing the 
bill at the cost of the appellees. 





Flexner & Lichten v. Dickerson. 
Action on Written Contract for Payment of Cotton, as Rent. 


1. Contracts of infants.—The modern decisions, including our own ad- 
judged cases, have settled these propositions: 1st, that an infant is not 
liable on any of his contracts, excepting only for necessaries,—the just 
value of which may be recovered, but not the price agreed to be paid; 
2d, that the appointment of an attorney is the only act which an infant 
is legally incapacitated to perform ; 3d, that all other contracts of an in- 
fant, whether executed or executory, are only voidable, and may be 
either ratified or avoided at his election. 

2. Same.—The plea of infancy is a good defense to an action on a 
written obligation given for the rent of land, when the action is com- 
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menced before the infant has attained his majority, and before the ex- 
piration of the term. 

3. Same.—Such contract, being executory, can only be ratified by 
“fan express confirmation, or new promise, voluntarily and deliberately 
made by the infant upon his coming of age, and with knowledge that he 
is not legally liable.”’ The fact that he retained and sold the crops 
raised by him is not a ratification or affirmation of the contract. 


Arrrat from the Cireuit Court of Butler. 

Tried before the Hon. James E. Cos. 

This action was brought by the appellants, suing as partners, 
against Thomas Dickerson and Preston Dickerson : was founded 
on the defendants’ written obligation, dated January 5th, 1878, 
signed * Zom and Preston Dickerson,’ and in these words : 
“On the first day of October, 1878, we promise to pay to Sarah 
Dickerson one bile cotton, 400 Ibs., and one hundred and fifty 
bush. corn, to be delivered in Greenville, or at some save [safe 4] 
house at the plantation, the same being for rent; also, the seed 
out of the above cotton;” and was commenced by original at- 
tachment, sued out on the 16th October, 1878, on the ground 
that the defendants had removed a portion of the crop from the 
premises without paying the rent. The plaintiffs sued as the 
assignees of the writing, and there was a demurrer to the com- 
plaint, which the court below sustained ; but the judgment was 
reversed by this court, and the cause remanded.—/ leaner & 
Lichten v. Dickerson, 65 Ala. 72. After the remandment of 
the cause, the defendants tiled a special plea, averring that, “at 
the time of making the contract mentioned in said complaint, 
they were both infants under the age of twenty-one years; 
to which the plaintiffs replied, “that said contract is a contract 
for rent, such as an infant can legally make, and that said de- 
fendants entered upon the rented premises, remained in pos- 
session thereof, enjoyed the possession, and never disclaimed 
being the renters.” The court sustained a de ‘murrer to this 
replication ; ; “and the plaintiffs then ple: ded over,” as the bill 
of exceptions recites, “in short by consent, Ist, by taking issue 
on the plea of infancy ; 24, that the defendants hi id ratified and 
affirmed the contract, whereupon issue was taken.” The judg- 
ment-entry only recites that the cause was tried on issue joined. 

On the trial, as the bill of exceptions recites, the plaintiffs 
offered in evidence the writing sued on, “and introduced evi- 
— tending to show that defend: ints rented the lands of Mrs. 

arah Dickerson for the year 1878, and gave said note or con- 
so for the rent of said’ year; that they went into the pos- 
session of the rented lands, remained in possession during the 
entire year, without molestation by any one, and were in pos- 
session of the crop raised on the place at the time the cotton 
and corn was levied on; that they gave a replevy bond for the 
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cotton and corn, which was then delivered to them by the 
sheriff; that they continued in the possession of the place for 
the years LS79 and 1880 (but under what contract did not ap- 
pear), controlling the same, selling and disposing of the same as 
their own; that the cotton levied on was in the possession of 
Simpson, their surety, after Preston Dickerson attained his 
majority, which was after the expiration. of said term of rent- 
ing, by and with their consent ; and that they took the corn left, 
and used it on the plaee. The defendants introduced proof 
tending to show that each of them was under twenty-one years 
of age when said note or contract was made, and did not at- 
tain the age of twenty-one until after the expiration of said 
term of renting, and after the expiration of the vear 1878. The 
evidence was uncontradicted, that at the m: aking of said note or 
contract, and at the time of the commencement of this suit, and 
during the whole of the rental year (1878), the defendants were 
under twenty-one years of age; that the contract sued on was 
for the year S78 only; and that the defendants commenced to 
resist and defend this suit, as soon as it was begun, and have 
continued so to resist and defend.” 

On this evidence, the court charged the jury, on the request 
of the defendants, as follows: “If the jury believe, from the 
evidence, that the contract which is the foundation of the suit 
was entered into while the defendants were minors under twenty- 
one years of age, and was a contract of renting for one year 
only; and that said contract expired by its terms before either 
of the defendants arrived at the age of tw enty-one years; and 
that this snit was commenced before the e Xpiration of the vear 
for which the land was rented, and before the defendants be- 
came of age,—then they will tind for the derendants.” 

The plaintiffs excepted to this charge, and requested several 
charges in writing, as follows: 1. “If the jury believe that 
the defendants rented the premises for the year 187s, and en- 
tered into the possession thereof, and continued in the possession 
under their claim by rent, and did not, either by act, word or 
deed, disclaim before the rent d: ay; then they will tind for the 
plaintiffs, so far as the plea of minority is concerned.” 2. “If 
the jury are satistied, from the evidence, that the defendants 
rented the lands for the year IS78, and gave the note or con- 
tract in evidence for the rent, and entered upon the possession 
of the rented premises under said contract, and continued in 
the possession during the entire term, receiving and enjoying 
the fruits of the contract, and in no manner disclaimed before 
the rent day; then they will find for the plaintiffs, so far as the 
plea of minority is concerned.” 3. “If the jury are satisfied, 
from the evidence, that the defendants entered upon the pos- 
session of the land under said contract of renting for the year 
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1878, and continued to enjoy the possession during the whole 
year, without let or hindrance by any one; and that they con- 
tinued in the possession of the land during the year 1879, with- 
out any new contract, holding over (and as there is no proof as 
to how they held or occupied, it is presumed they held on the 
terms of the contract of 1878); and if they held over after they at- 
tained their majority, under this presumption; then the jury 
may look to these, together with all other acts and circumstances 
in the ease, to show whether or not the defendants affirmed said 
contract after they attained their majority ; and if they are sat- 
istied, from all the facts and circumstances proved in the case, 
that the defendants affirmed this contract after they attained 
their majority, they must find for the plaintiffs.” 4. ‘The 
infaney of the defendants, at the time of the making of the 
note or contract read in evidence, is no defense to this action, 
if the jury find that the lease was beneficial to the defendants, 
and was not waived by them, either by word or deed, before 
the rent day.” 5. “If the jury are satisfied, looking at all the 
evidence in the case, that acts and declarations of the defend- 
ants proved in the case, reasonably considered, imply an attirm- 
ance of the contract by them, then they should tind for the 
plaintiffs, notwithstanding their minority at the time of the exe- 
cution of the contract.” The court refused each of these char- 
ges, and the plaintiffs duly excepted to their refusal. 


The sustaining of the demurrer to the replication, the charge 
given, and the refusal of the several charges asked, are now 
assigned as error. 


Jxo. GamBir, for the appellants.—If a minor take a lease of 
land, and enter and continue in possession of the claim by rent, 
he is liable to the same process, and to the same action as an 
adult, to enforce lis contract for rent; and he can only exoner- 
ate himself from the obligation to pay rent, by disclaiming be- 
fore the rent-day comes.—Raidway Co. v. Coombe, 3 Excheg. 
569 ; Railway Co. v. Me Michael, 5 Excheq. 126; Airten v. 
Lilott, 2 Bulst. 69; Evelyn v. Chichester, 3 Burr. 1719; Tyler 
on Infaney, § 122, where these authorities are cited with ap- 
probation; 17 Barbour, 149; 6 Wait’s Actions and Defenses, 
230; 5 7b. 58, 68. Infancy of the lessee, at the time of exe- 
cuting the lease, is no defense to an action for the rent, if the 
lease is beneficial, and was not waived before rent-day.—4 
Wait’s A. and D. 272. The contract being voidable only, it 
might be ratitied and affirmed; and the charges asked were in- 
tended to present the question of ratification. The refusal of 
these charges withdrew from the consideration of the jury the 
evidence relied on as showing a ratification, and was therefore 
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erroneous.—Hdgar v. McArn, 22 Ala. 796; Pritchett v. Mun- 
roe, 22 a. 501; Reese v. Beck, 24 Ala. 651; Upson v. Rar- 
Jord, 2 29 Ala. 188. 


J. C. Ricnarpson, contra, cited Schouler’s Dom. Rel. 539; 
Ewell’s Lead. Cases, “ 1 Amer. Lead. Cases, 5th ed. 300-02; 
Philpot v. Bingham, 55 Ala. 438; Freeman v. Bradford, 5 
Porter, 272; 26 Amer. Dee. 279; 38 Amer. Dee. 623; 4 
Wait’s Actions and Defenses, 220-21; 7 7+. 129. 


SOMERVILLE, J.—The following popositions we consider 
to be settled by the modern decisions in this country, including 
our own adjudged cases: 1. Infants are not liable on any of 
their contracts, excepting only for necessarves,—the sum to be 
recovered in such cases being the just value of the necessaries, 
and not what was agreed to ‘be paid. 2. The only act which 
an infant is legally incapacitated to perform, is the appotnt- 
ment of an attorney. 3. All other contracts of infants, whether 
executory or executed, may be avoided or ratitied at the election 
of the infant, being considered voiduble, and not absolutely void. 
Philpot v. Bingham, 55 Ala. 485; Manning v. Johnson, 26 
Ala. 446; Clark v. Goddard, 39 Ala. gee 1 Amer. Lead. Cases 
(5th ed. }, 242, 300 ; bya A on Contr. $$ 260-266; 2 Greenl. 
Ev. $$ 364, et seg.; 7 Wait’s Act. & Def. 131; Rainwater v. 
Durham, 10 Amer. Dec. 637; Bool v. Mix, 17 Wend. 119; 
Wheaton v. East, 5 Yerg. 41; Taylor on Land. & Ten. $$ 93, 96 ; 
2 Brick. Dig. 109, $s 8, et seq. 

The obligation here sued on was executed by the appellees 
while they were minors under the age of twenty-one years. 
It was given for rent of land for the year 1878, being payable 
to their mother, and was afterwards assigned to © aintiff. 
Under this state of facts, the plea of infancy was good, and the 
court did not errin giving the charge requested by the de- 
fendants. 

The charges requested by the plaintiffs were properly refused. 
The record contains no evidence tending to prove a ratification 
by the defendants of the contract of renting, which was for 
the year 1878 only. The action was commenced in October, 
1878, by attachment; and from that time, to the date of trial, 
the defendants are shown to have been active in their effort to 
disavow their legal liability, and to resist all recovery by the 
plaintiff.—Eureka Co. v. Edwards, 71 Ala. 248; MeCarthy 
v. Nicrosi, at present term post, 332. The fact that the de- 
fendants retained and sold the crops which were raised by them 
on the premises, was no affirmation of their contract to pay 
rent. The consideration of the agreement sued on was not the 
crops, but the use of the land. It can not be maintained that 
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the appropriation by defendants of the fruits of their labor 
was such a positive and unequivocal act as to indicate an inten- 
tion to bind themselves for the rent. Nor is it an act at all 
inconsistent with the right to repudiate such liability, as would 
be the sale or conveyance by an infant, after he becomes of 
age, of the land or personal property itself which he may have 
purchased, as constituting the consideration of the contract. 
Ratification may be inferred, as often decided, by the infant’s 
continuing to hold and treat the property or thing purchased 
as his own, or by selling it after attaining his majority. Clearly 
the taking of a new lease for another year, of the same land, 
after the expiration of the old one, would not come within the 
influence of this principle-—2 Greenl. Ev. § 367; Williams 
v. Mow, 11 M. & W. 256; Lawson v. Lovejoy, 23 Amer. 
Dee. 526. 

The present agreement to pay rent is executory, and having 
been entered into during infancy, can be ratified only by “an 
express confirmation, or new promise, voluntarily and deliber- 
ately made by the infant, upon his coming of age, and with 
knowledge that he is not legally liable.” —2 Green]. Ev. § 367; 
Bish. on Contr. § 276; Thompson v. Lay, 16 Amer. Dee. 325. 

We discover no error in the record, and the judgment is af- 
firmed. 


Beale v. Posey. 
Action by Guest against Innkeeper, for Money Lost. 


1. Statutes construed with reference to common law.—All statutes are to 
be construed with reference to the principles of the common law; and 
an intention to abrogate or modify it is not to be presumed, further than 
is expressed, or absolutely required by the case. 

2. Innkeeper’s liability ; at common law.—At common law, an inn- 
keeper was bound to receive and entertain, for a reasonable reward, all 
persons who applied to him, not being of disorderly conduct, and having 
the means of payment; the principles regulating his rights, duties, and 
liabilities towards his guests, being founded on considerations of public 
policy, and intended for the security of travellers and strangers, who 
were necessarily compelled to intrust their property to him. 

3. Same; statutory regulations as to.—By statutory provisions forming 
a part of the general revenue law (Code, §§ 522-25), the keepers of inns 
and hotels are required to take out an annual license, and their lia- 
bilities towards their guests are declared to be, ‘‘in the absence of a 
special contract regulating the same, such as‘are fixed by the laws of the 
land ;’’ while the keeper of a ‘‘ house or place for the entertainment of 
travellers, lodgers, transient persons or guests, in any town, city or vil- 
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lage,”’ from whom np license is required, but on whom an income tax is 
imposed, is allowed:a large liberty in the selection of his guests, and is 
required to make a ‘special contract with them, evidenced by a memo- 
randum printed or written. 

4. Same.—lIfi the keeper of such unlicensed house of entertainment 

fails to make a special contract with his guest, as required by the statute, 
he can not recover compensation for board and lodging furnished, and 
assumes the common-law liability of an innkeeper for the loss of goods 
belonging to his guest; and when sued by a guest fer the loss of goods, 
he can not be heard to say that he was not a licensed innkeeper. 
5. Same; keeping depository for valuables, and posting notice thereof. 
The keeper of an inn or publie hotel in a city may relieve himself from 
liability for the loss of money, jewelry, &c., by providing a safe depos- 
itorv for such articles, and giving notice thereof to his guests (Code, 
§§ 1549-51); but the posting of notice on a single door in the house, no 
matter how public it may be, is not a suflicient compliance with the 
statute, and does not justify the inference of notice to any particular 
guest. This provision, however, is confined to cities, and has no appli- 
cation to houses in a town or village, or in the country. 

6. Same; who is guest.—A traveller, or transient visitor, engaged on 
temporary business, does not lose the character of a guest in a hotel, 
merely because he makes a special contract for board and lodging at less 
than the usual charges. 

7. Relevancy of ev idence as to conduct of servant har ged with larceny 
of guest’s money, in action against innkeeper. —In an action by a guest 
against an innkeeper, for the loss of money, the conduct, demeanor or ap- 
pearance of a servant at the hotel, while on trial charged with the lar- 
ceny, though it might be competent evidence against himself as an im- 
plied admission or confession, is not admissible against the defendant, 
his employer. 


8. To what witness may testify.—A witness may testify, as a fact, that 
he ‘“‘ knew and recognized the walk ”’ of another person. 


Apvrrat from the Circuit Court of Conecuh. 

Tried before the Hon. Joun P. Hussarp. 

This action was brought by James W. Posey, against W. G. 
Beale, as the keeper of a public hotel in the town of E vergreen 
in said county, called and known as the “ Evergreen Hotel,” to 
recover damages for money lost by the plaintiff while a guest 
at said hotel, in May, 1879, and which was alleged to have been 
stolen by some one or more of the defendant’s servants, or to 
have been lost by the carelessness or negligence of the defend- 
ant or his servants; and was commenced on the Ist April, 
1880. The defendant filed two special pleas; the first alleg- 
ing, “that the said town of Evergreen, at the time of said al- 
leged loss by plaintiff, contained less than twenty-tive hundred 
inhabitants, and defendant did not, at, before, or since said 
time, have any license as the keeper of an inn or hotel, and 
was not liable as such for the loss alleged to have been sustained 
by plaintiff;”’ and the second, “that at, before, and since the 
time alleged in the complaint, defendant had an iron safe, for 
the safe-keeping of valuable articles belonging to his customers, 
and said plaintiff failed and refused to deposit his said money 


in said safe, but kept it exclusively in his own custody, and 
VoL. LXxil. 
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kept the same so negligently and carelessly as to contribute to 
the loss thereof.” The court sustained a demurrer to each of 
these special pleas, and the cause was tried on issue joined on 
the plea of not guilty. 

On the trial, the plaintiff testified as a witness for himself, 
and stated the facts connected with the loss of his money, 
while occupying a room at the defendant’s hotel in Evergreen, 
on the night of May 6th, 1879, or early the next morving be- 
fore he was up: and he adduced evidence tending to show that 
the money was stolen by one George Richardson, a servant in 
the hotel, who waited on the plaintiff in his room, brought wa- 
ter, &c. It appeared from the plaintiff’s testimony, that the 
money was in his pocket-book in his pantaloons, which he hung 
on the bed-post at his head on retiring at night; and that he 
had not discovered they were missing, until said Richardson 
asked him, in the morning, before he arose, whether those were 
his pantaloons in an adjoining unoccupied room; and when 
they were examined, his poeket-book and money was gone, and 
some of the papers were scattered about the room. In giving 
his testimony as to these matters, plaintiff stated, among other 
things: “I slipped the bolt in the catch on the door, there be- 
ing no key in the lock, and, pulling the door to see if the bolt 
was fastened, I found that it was. .  . I slept until morn- 
ing, and awoke about sun-rise: and very soon afterwards I 
heard some one walk down the hall. / recognized the walk to 
he that of (reorge Richardson. I knew his walk” The de- 
fendant objected to the admission of the italicized words as 
evidence, but without stating any partienlar ground of objee- 
tion; and he reserved an exception to the overruling of his ob- 
jection. It appeared that said Richardson was arrested, with 
other servants about the hotel, on the day after the loss of the 
money, under a charge of larceny ; anda witness for the plain- 
tiff testitied : **On the trial, George was laughing, and seemed 
to he v ry lively in the heginning but, towards the last, he 
looked sud and downeast.” To the admission of this statement 
as evidence the defendant objected, and reserved an exception 
to the overruling of his objection. 

It appeared that the plaintiff lad been in the habit of stop- 
ping at the defendant’s hotel whenever he was in Evergreen, 
and had attempted “to make arrangements with defendant to 
count the time when he was there, and let him pay by the 
month, or somehow that way; but defendant said he could not 
do that, but would sell him meal tickets, worth tifty cents each, 
at three for a dollar, and lodging at the same rate: that plain- 
tiff bought some tickets under this arrangement, and after- 
wards continued to pay at the same rates, whenever he stopped 
at the hotel, but without buying any tickets in advance. On 
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the part of the defendant it was proved, “that he kept an iron 
safe in the house for the deposit of money and valuables by 
persons stopping with him, and that a notice to that effect, in 
writing, was posted on one of the doors of the parlor, before 
and at the time of plaintiff's said loss;” also, “that plaintiff 
did not make any application to deposit anything with him that 
night, and he did not know plaintiff was in the house until in- 
formed of the loss in the morning.” It was proved, also, that 
the defendant had not taken out a license as the keeper of a 
public hotel, as by law required. 

“The foregoing was, in substance, all the evidence intro- 
duced on the trial; and the court thereupon charged the jury,” 
among other things, as follows: 1. “ That it was the duty of 
the defendant to hire honest and competent servants; and if 
he did not, he would be liable, if the plaintiff thereby lost his 
money, without fault or negligence on his own part.” 2. 
“That the taking out of a license as the keeper of an inn or 
hotel was not necessary to render the defendant liable; for he 
would be liable without such license, if his liability had been 
shown in all other respects.” 

The court charged the jury, also, on the request of the plain- 
tiff, as follows: 1. “A hotel-keeper, who employs servants to 
attend to the rooms of his guests, is expected to employ those 


who are honest; and if he fails to do so, and a loss is thereby 
occasioned, without negligence on the part of the guest, he is 
responsible to the _ for such loss.” 2. “If the jury be- 


lieve, from the evidence, that the plaintiff's money was taken 
or stolen by the defendant’s servants, employed by him in the 
house, or through the negligence of said servants, without neg- 
ligence on the part of the plaintiff; then the defendant is lia- 
ble to the plaintiff, if he was at the time the guest of the de- 
fendant at his hotel.” 3. “If the jury are satisfied, from the 
evidence, and under the law as given to them by the court, that 
the defendant was the proprietor and keeper of a hotel or inn; 
and that plaintiff was a guest at said hotel, and, while at said 
hotel, had his money stolen from him by the defendant’s ser- 
vant, employed by the proprietor as a waiter in said hotel, 
without negligence on the part of the plaintiff; then plaintiff 
is entitled to recover whatever amount the proof satisfies them 
was so stolen from him, with interest thereon ; and the plain- 
tiff is only required in such case, in order to make the hotel- 
keeper liable, to exercise ordinary care and diligence.” 4. 
“Unless the jury should believe, from the evidence, that the 
defendant had posted, at the time the money sued for was lost, 
notices on the doors and other public places in his said house 
or hotel, containing the terms in the statute, or the material 
parts thereof, as required by section 1549 of the Code,—then 
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the defendant would not be relieved from his liability as hotel- 
keeper; and even if the jury should believe, from al! the evi- 
dence together, that the defendant had, at that time, one notice 
of that character posted on the door of the parlor in the house, 
and no other place or door therein, this would not be a compli- 
ance with the statute, and would not relieve the defendant 
from liability as such hotel-keeper.” “To the giving of each 
and all of which instructions,” the bill of exceptions states, 
“the defendant then and there excepted ;” and he requested 
the court, in writing, to instruct the jury, “that if they be- 
lieve, from the evidence, that the defendant did not take out a 
license as inn-keeper, or hotel-keeper, for the year 1879, then, 
notwithstanding the fact that he might have kept boarders, and 
entertained transient persons, he would not be an inn-keeper, 
or hotel-keeper.” The court refused to give this charge, and 
the defendant excepted to its refusal. 

The rulings of the court on the pleadings and evidence, the 
charges given, and the refusal of the charge asked, are now 
assigned as error. 


G. R. Farnuam, with Troy & Tompkrns, for appellants.—1. 
At common law, an innkeeper was responsible for the loss of 
goods belonging to his guests, unless caused by the act of God, 
the public enemy, or the conduct of the guest himsef, his ser- 
vant, or companion. — Mason v. Thompson, 9 Pick. 280; 
Calye’s case, 8 Co. 32; 1 Smith’s L. C. 266; Chamberlain & 
Co. v. Masterson, 26 Ala. 3 71. The rigor of this rule grew 
out of the necessities of the times in which it was adopted, and 
modifications of it have been adopted in more modern times, as 
suggested in the case of Chamberlain & Co. v. Masterson, 
supra. But,if the guest did not trust his goods to the custody 
of the innkeeper, taking the care and custody exclusively on 
himself, the innkeeper was discharged from liability.—Story on 
Bailments, $$ 466, 466 a, 468 a, 483; Whart. Law Neg]. $s 690- 
9i; 21 N. Y. 111; 1 Denio, 99. And the keeper of a lodging- 
house did not assume or incur the high responsibility of an inn- 
keeper.—Story on Bailments, § 4754; Whart. Negl. § 681. 

2. These rules of the common law have been changed by 
statute in this State (Code, $§ 522-25); and the manifest pur- 
pose of these statutory provisions was to abrogate the rules of 
the common law, which required an innkeeper to receive as 
guests all persons who might apply for admission, and to ex- 
tend equal accommodations to all. The court will take judi 
cial notice of the state of public affairs existing at that time, 
growing out of political events and attempted legislation in 
favor of social as well as political equality, and will give effect 
to the manifest purpose and intention of our law-makers. Un- 
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der these statutory provisions, a person might keep a private 
house of entertainment for boarders or guests, without ineur- 
ring or assuming the duties or liabilities of the keeper of a pub- 
lie inn or hotel. He might refuse to take out a license, or he 
might surrender a license already taken out ; and in either case, 
he was not an innkeeper. The taking out of a license was the 
single fact which determined his character, and fixed his lia- 
bilities and duties. If the refusal to take out a license, or the 
surrender of a license already taken out, does not relieve him of 
the common-law liability of an innkeeper for the goods of his 
guest, neither does it relieve him of the common-law duty of 
receiving as guests all persons who may apply.—/ea v. Jrens, 
7 Car. & P. 213; Story on Bailments, § 476, 7th edition. 

3. The rulings of the court on the evidence must compel a 
reversal. The statement of the witness as to the appearance of 
George Richardson, while on trial charged with the larceny, 
was the mere expression of an barge and was not legal evi- 
og e.—Johnson v. The State, 17 Ala. 618; Donnell v. Jones, 

13 Ala. 490. If he had been on trial for the offense, the evi- 
dence could only have been urged against him as an implied ad- 
mission, and would not have been competent for that purpose ; 
and even an express admission by him, or confession, would not 
have been admissible as evidence against his emplover.— Maples 
vw. Leatilroad Co., 63 Ala. 601: He ary v. Northern Bank, 63 


Ala. 527; Bynum v. So. Pump Co., 63 Ala. 462; 80 Penn. 
St. 107. 


J. W. Posey, pro se, with Sraruworrn & Burnerr, and Jno. 
GAMBLE, contra.—(1.) Under the facts proved, the defendant 
was the keeper of a public inn or hotel, and the plaintiff was a 
guest at his house when the loss oecurred.— Story on Bailments, 
SS 47 oa 7, 479, 468, 485; 4 Wait’s Actions & Defenses, pp. 

$$ 1, 2; Wharton’s Law. Negl. $s 679,683 ; 2 Kent’s Com. 
770 2, 8thed. (2.) Ifthe defendant w as the keeper of a public 
inn or hotel, his failure to take out arevenue license was a mis- 
demeanor, for which he might have been prosecuted criminally, 
but did not relieve him from the civil duties and responsibili- 
ties which the law attached to his position. To allow it to have 
this effect, would be to allow him to take advantage of his own 
wrong. (3.) The defendant’s abortive attempt to shield him- 
self from liability, by showing that he had provided an iron 
safe for the safe custody of valuables, and had given public 
notice thereof to his guests, must fail on the proof ; Ist, be- 
cause it was not shown that plaintiff had actual notice thereof, 
and the facts necessary to charge him with constructive notice 
were not proved ; 2d, because the statute applies only to cities, 
and there was no attempt to show that Evergreen is a city. 

VoL. LXXII. 
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(4.) Evidence tending to show that the money was stolen by 
one of the defendant’s servants at the hotel, was relevant and 
admissible for the plaintiff; and any evidence which would be 
competent as against the servant himself, when charged with 
the larceny, ought also to be admissible against his employer, 
when sued civilly for the same wrong. (5.) The evidence ob- 
jected to was not the mere statement of an opinion by the wit- 
ness, but was a matter of fact open to observation, to which a 
Witness is allowed to testify. —63 Ala. 275; 57 Ala. 566; 50 Ala. 
107; 49 Ala. 4; 38 Ala. 703; 37 Ala. 288; 58 Ala. 395; 11 Ala. 
737. (6.) The exception to the charges given was only a gen- 
eral exception, and can not prevail if any one of the charges is 
eorrect. 


BRICKELL, C. J.—The proposition involved in the first 
special plea, to which a demurrer was sustained, and in the 
charge requested and refused, to the refusal of which an excep- 
tion was reserved, is, that as the defendant was not a licensed 
keeper of an inn or hotel, though he may have kept a house of 
public entertainment, he was absolved from the common-law 
liability for the goods of his guests lost ‘nfra hospitinm. This, 
it is insisted, is the result of the statutory regulations of inns, 
hotels, and boarding houses, embodied in the Code.—Code of 
1876, $$ 522-25. 

These sections form part of the general revenue laws of the 
State: the first requiring every keeper of an inn or hotel to 
take out a license annually, to be issued by the judge of pro- 
bate, the sum to be paid for such license being graduated ac- 
cording to the population of the town in which the inn or hotel 
may be situate. It is declared, “the liabilities of the keepers 
of such inns, or hotels, and of persons who are guests therein, 
shall be sueh as are fixed by the laws of the land, in the absence 
of a special contract regalating the same, made between the 
parties thereto.” The next section authorizes the — of 
licenses taken for the keeping of an inn or hotel, and declares 
that only such persons as are required to take out license, * shall 
be considered as inn-keepers or hotel-keepers.”” The next see- 
tion authorizes the keeping in any town, city, or village, of a 
house or place for the entertainment of travellers, lodgers, 
transient persons, or guests, imposing a tax on the net income 
derived therefrom. The last section provides, that no person 
shall have the right to demand board, lodging. or entertainment, 
from the keeper of any unlicensed house of entertainment, 
otherwise than by special contract ; and the parties to such con- 
tract shall be bound by the stipulations thereof lawfully made, 
and not otherwise. In the absence of such special contract, 
evidenced by a memorandum in print or in writing, to be fur- 
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nished to such guest, boarder, or lodger, by the keeper or mana- 
ger of such house, compensation is not allowed him. 

The obvious purpose of these statutory regulations, so far as 
not devoted to the derivation of revenue, is to authorize the 
keeper of a house of entertainment, not licensed, to contract 
specially with the guests or boarders he may receive and enter- 
tain, and when such special contract is made and evidenced in 
conformity to the statute, that it shall become the measure of 
the right, liability and duty of each party. By the common 
law, an imperative duty of an inn-keeper was, to receive and en- 
tertain, for a reasonable compensation, all persons applying, not 
of disorderly conduct, and having the means of payment. There 
was as little discretion left him in the choice of his guests, as 
there was to the common carrier in the selection of the persons 
for whom he would perform his duties. Each is engaged in 
public employment, bound, in the absence of reasonable grounds 
for refusal, to serve all having a necessity for their services. 
The purpose of the statute is, to confer on the keeper of the 
unlicensed house of public entertainment the liberty of receiv- 
ing only such guests or boarders as may enter into a special con- 
tract with him. But, if the keeper of such house does not en- 
ter into a special contract with the guest, furnishing him a 
memorandum thereof in print or in writing, limiting his lia- 
bility, the common law intervenes, and from that the measure 
of his liability must be ascertained. 

All statutes are construed in reference to the principles of 
the common law; and it is not to be presumed that there is an 
intention to modify, or to abrogate it, further than may be ex- 

ressed, or than the case may absolutely require.—1 Kent, 464. 

he keeper of a house of entertainment, holding himself out to 
the world as the keeper of a public inn, in that capacity inviting 
public patronage, trust and confidence, not exacting, as he may, 
a special contract from his guests or boarders, can not be heard 
to say that his professions were false—that he was unlicensed, 
and not in fact an inn-keeper, bound to his duties, and answer- 
able to his liabilities. The principles regulating the rights, 
duties and liabilities of an inn-keeper and guest have their origin 
and foundation in considerations of public policy, and are de- 
signed entirely for the protection and security of travellers and 
the transient public, who are compelled to intrust their prop- 
erty to the keeper of inns and hotels, The purposes of the 
statute are satisfied, when the keeper of an unlicensed house of 
entertainment is allowed large liberty in the making of a special 
contract with the guest or boarder. If he does not choose to ex- 
ercise the liberty—if without a special contract he receives and 
entertains the guest—he can not devolve upon the latter the 
duty of inquiry whether he is licensed or unlicensed, and claim 

VoL, LXxul. 
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the absolution from liability the statute intends to secure only 

when it is stipulated for in a special contract. There was no 

error in sustaining the demurrer to the first special plea, and in 

the refusal of the charge requested. 

The keeper of a public inn or hotel in a city, complying with 
the requirements of the statute (Code of 1876, $$ 1549--51), may 
relieve himself from liability for the loss of money, jewelry, 
watches, &c., within the inn or hotel, not occurring through 
his fraud, or the fraud of some clerk or servant employed by 
him. The statute is for the benefit of the inn-keeper, intended 
to afford him the opportunity of protecting himself from losses 
to which his fraud, or that of his servants, does not contribute. 
To the benefit he is not entitled, unless he gives notice to the 
guest that a safe depository for his money or other valuables 
is provided. The mere posting of notice on a singie door of 
the hotel, however public it may be, is not a compliance with 
the statute, and will not justify the inference of notice to the 
guest. The application of the statute, under any state of facts, 
to this case, is not apparent. By its terms, the statute is limited 
to the keepers of inns or hotels ina city, and can not be extended 
to towns or villages, or to inns or hotels situate in the country. 
It is not own ae Evergreen is a city, and in the absence of 
evidence of that fact, the charge of the court upon this point is 
abstract. 

The true relation of the plaintiff was that of a guest, and not 
that of a boarder. He was the resident of another town, visit- 
ing Evergreen for the mere temporary purposes of his business. 
There may be, sometimes, much of difticulty in determining 
whether the relationship of guest exists. But, when the char- 
acter of traveller, of mere transient or temporary visitor, exists, 
and is retained, the relation of guest and inn-keeper exists. 
4 Wait’s Actions and Defensez, 2; Story on Bailments, § 477: 
Berkshire Woolen Co. v. Proctor, 7 Cush. 417. The simple 
fact that the plaintiff contracted for board and lodging at a less 
price than the defendant usnally charged, does not change the 
fact that he wasa mere traveller, or temporary, transient visitor. 
The inn-keeper, like a common carrier, may contract to serve 
one person for a less sum than he usually serves others, but the 
relation or liability he bears is not thereby changed. In Berk- 
shive Woolen Co. v. Proctor, supra, the court said: “The 
simple fact that Russell made an agreement as to the price to 
be paid by him by the week, would not, upon any principle of 
law or reason, take away his character as a traveller and guest. 
A guest for a single night might make a special contract as to 
the price to be paid for his lodging and whether it were more 
or less than the usual price, it would not affect his character as 
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guest. The character of guest does not depend upon the pay- 

ment of any particular price, but upon other facts. 

In thé admission of evidence of the conduct, demeanor, or ap- 
pearance of the servant, George Richardson, subsequent to the 
loss of the money, while on trial charged with its larceny, the 

ireuit Court erred. If then his conduct, demeanor or ap- 
pearance, was indicative of guilt, the fact would have been com- 
petent evidence against him, as would have been his confession 
then made. But by his acts, or declarations, subsequent to the 
loss of the money, his employer could not be affeeted.— //cor 
v. Hill, 98 U.S. 218. 

There was no error in admitting the evidence of the plaintiff, 
that he knew and recognized the walk of the servant, Richard- 
son, in the hall, at or about the time of the discovery of the loss 
of the money. The point of objection is, that it was mere mat- 
ter of opinion. So far as that may be true, it is of opinion 
formed from observation, dependent for his value upon the op- 
portunities of observation, and, like the reeognition of the 
human voice, incapable of higher evidence. 

We have passed upon all the assignments of error which have 
been argued by counsel; and for the error pointed out, the judg- 
ment must be reversed, and the cause remanded. 


MeCarthy «. Nicrosi. 


Action for Damages for Obstruction of Private Sewer. 


1. Easement in private sewer.—A written contract between the owners 
of two adjacent lots, by which it is stipulated that a sewer shall be con- 
structed, at their joint expense, through the lower lot, for the drainage 
of water from the upper, operates in the nature of a grant, and passes to 
the owner of the upper lot, when the sewer has been constructed, a pri- 

vate easement in the lower, or an incorporeal interest in the soil over 
which the sewer runs. 

2. Possession as evidence of title; unrecorded deed.—The open, noto- 
rious, and exclusive possession of land by a purchaser, claiming the land 
as his own, though holding under an unrecorded deed, is constructive 
notice of his title, whether it be legal or equitable; but, if the purchaser 
and his vendor are both in possession when the deed is executed, and 
there is no change in the possession after its execution, a third person 
would not be charged with constructive notice of the deed, and would be 
entitled to protection against it. 

3. Contracts of infant ; disaffirmance of.—To avoid a deed, or other 
executed agreement, entered into during his minority, an infant is not 
required to do any act during the continuance of his minority: any void- 
able executed contract may be disaffirmed by him, if it relates to per- 
sonal property, either before or after reaching his majority ; but he can 
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not conclusively avoid a deed or sale of lands until after he has attained 

his majority. 

4. Same.—Such voidable contract may be affirmed, by unequivocally 
recognizing its continued existence and binding force; and it may be 
disowned by some distinct and positive act, leaving no room for doubt as 
to the intention—such as notice, suit, entry, plea, or other act of un- 
mistakable intention. In case of an executed conveyance of real es- 
tate, or any interest therein, mere acquiescence will not operate as a 
ratification, unless continued until the statute of limitations has effected 
a bar; «a fortiori, when he has in the meantime parted with the title. 

5. Same.—lIf an infant creates by writing a private easement in his 
land, and afterwards conveys the land by absolute deed to another, and 
ratifies the deed after attaining his majority, his subsequent ratification 
of the contract creating the easement is Inoperative as against the grantee 
in the deed. 

6. Revocation of easement.—A sewer having been constructed through 
defendant’s lot, at the joint expense of himself and plaintiff (who owned 
the adjoining upper lot), under a written agreement entered into while 
defendant was an infant, his disaflirmance of the contract on attaining 
his majority would operate as a revocation of the easement created by 
it; and plaintiff’s continued use of the sewer, after such disaffirmance 
and revocation, would be a nuisance, which defendant might abate by 
obstructing the sewer. 


Arrrar from the City Court of Montgomery. 
Tried before the Hon. Joun A. Minnts. 


Gunter & Biakey, for appellants. 
R. M. Witiiamson, contra. 


SOMERVILLE, J.—The present case is an action of tres- 
pass, brought by the appellee, Nicrosi, against one McCarthy 
and others, for obstructing a sewer running through defendants’ 
premises, in such manner as to cause the rain water to flow back 
on plaintiff's premises, thereby resulting in certain damages 
which are specially averred in the complaint. The only items 
of actual damage proved were—Ist, the cost of constructing 
another sewer, for the future drainage of plaintiff's lot; 2d, the 
expense incurred in building the sewer obstructed, which was 
built, or repaired, under license from the defendant, McCarthy. 

The plaintiff's right to this sewer is derived from a written 
contract in the nature of a grant from McCarthy to himself, 
made in November, 1876, by which it was stipulated, that the 
sewer should be constructed at the joint expense of the parties; 
and this was done in the fall of the following year, at a cost of 
about thirty-five dollars. Nicrosi was, under the provisions of 
this agreement, to have the right to the use of the sewer as a 
conduit for the tlow of water by natural drainage from his prem- 
ises. It is obvious that he thus acquired more than a mere 
license. It wasa private easement, or incorporeal interest in 
the soil itself.—-Walker’s Amer. Law, 5th ed., 286. 
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There is some controversy about the title to the lot through 
which this sewer was permitted to run. It was in the joint 
vossession of the defendants, McCarthy, Mrs. Parker, and her 
adind. In August, 1876, it was purchased from one Sayre ; 
Mrs. Parker paying the purchase-money, and the legal title be- 
ing conveyed to McCarthy; the latter claiming it by various 
open acts of ownership. In October, 1876, it was conveyed by 
McCarthy to Mrs. Parker. This deed of conveyance was not 
recorded, nor did the plaintiff have actual notice of its exist- 
ence. 

The principle may be taken as admitted, that the open, noto- 
rious and exclusive possession of real estate by a vendee, hold- 
ing under an unrecorded deed, and claiming the land as his own, 
is constructive notice of the vendee’s title, whether it be legal 
or equitable in its nature.—Wade on Notice, $ 273; Ludlow v. 
Gill, 1 Amer. Dec. 694, note; Rupert v. Mark, 15 Ill. 540; 
Burt v. Cassety, 12 Ala. 734; Sawyers v. Baker, 66 Ala. 292; 
Hendricks v. Kelly, 64 Ala. 388; Brunson and Wife v. Brooks, 
68 Ala. 248. Where the possession of the vendor and vendee, 
however, is jo/nt at the time of the sale and conveyance, and 
its ambiguity is not relieved by the vendor's subsequently va- 
cating his occupancy, we apprehend that the reason of the fore- 
going principle would not apply. This joint possession would 
not operate as constructive notice of an unregistered deed, be- 
cause there would be no visible act which is caleulated to put 
strangers on inquiry as to the changed attitude or status of the 
title, created by a secret conveyance from the vendor to the 
vendee.—Smith v. Yule, 31 Cal. 180; Wade on Notice, $$ 302, 
303; 3 Wait’s Act. and Def. 450,451. This principle is re- 
garded as a just exception to the general rule, invoked by ap- 
pellants’ counsel, that when severa/ persons are in possession of 
property, and one of them has the legal title, the possession is 
presumptively his in whom the legal title is vested—3 Wash. 
on Real Estate, 117. Nor does it contravene the rule, that the 

ssession of the tenant may be regarded as notice of his land- 
ord’s title (Wade on Notice, § 286), or that the possession by 
the husband, of the separate estate of the wife, may be referred 
to his representative capacity as her trustee.— Brunson and 
Wife v. p ooeng 68 Ala. 248. To operate as notice of an un- 
registered deed, however, the possession of the vendee must be 
exclusive, 30 far, at least, as concerns the vendor.— Wade on No- 
tice, § 290. 

The plaintiff, being the purchaser of the easement in ques- 
tion for value, would, under the influence of the principle above 
announced, be protected against the unrecorded deed from Me- 
Carthy to Mrs. Parker, both of whom were jointly in oceupa- 
tion of the lot through which the sewer was constructed. 
VoL. LXxil. 
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Wade on Notice, § 226; Nolen v. Gwyn, 16 Ala. 725; Preston 

c& Stetson v. McMillan, 58 Ala. 84; Code, §§ 2200, 2201. 

The question of controlling influence here, in our judgment, 
arises from the fact of MeCarthy’s infancy. At the time of 
his contract with the plaintiff—in November, 1876—he was 
under the age of twenty-one years; and the bill of exceptions 
shows that he elected to disaftirm the contract prior to the time 
when the present cause of action accrued, which was in August 
of the year 1879. There can be no doubt of the principle, 
that, in order to enable an infant to avoid a deed, or other exe- 
cuted agreement, no act on his part during the period of his 
infancy is necessary.— Phillips v. Green, 13 Amer. Dee. 124. 
And the authorities are equally uniform in holding, that, after 
reaching his majority, he can elect to confirm or disaftirm any 
voidable executed contract entered into by him while in a state 
of minority.—2 Kent’s Com. 235-6; Overbach v. Heermance, 
14 Amer. Dec. 546. It seems, too, to be the better doctrine, 
that this disaftirmance, or avoidance, may as well be effected 
before, as after majority, at least so far as concerns personal 
property.—Bishop on Contracts, § 276; 7 Wait’s Act. & Def. 
142-3. “As to the ¢éme of an infant’s disaffirmance of his con- 
tract, it may be said in general,” says Mr. Parsons, “that he 
can not avoid a sale of /ands, conclusively, until of full age, 
although he may enter while under age, and take and hold the 
profits.”—1 Parsons on Contr. 322. 

The usual rule is, that any such contract may be aftirmed by 
unequivocally recognizing its continued existence and binding 
force. So, it may be disavowed by some distinct and positive 
act, leaving no room for doubt as to the intention of the party. 
Bishop on Contracts, § 276. This may be effected by notice of 
disattirmance, by swt, pleas, or entry upon real estate, or other 
unmistakable act of dissent, or of confirmation, as the case may 
be.—2 Kent’s Com. 237-8; 1 Par. Contr. 322. 

In the case of an executed conveyance of real estate, or any 
interest in it, mere acquiescence will not operate as a ratifica- 
tion. There must be some positive and unequivocal act per- 
formed for the purpose, which is inconsistent with the subse- 
quent right to repudiate it, unless the sale and conveyance have 
been acquiesced in fora length of time sufficient to perfect a 
bar under the operation of the statute of limitations.—Hureka 
Co. v. Edwards, 71 Ala. 248. “The reason is, that by his si- 
lent acquiescence he [the infant] occasions no injury to other 
persons, and secures no benefit, or new rights, to himself.””—2 
Greenl. Ev. § 367, note 1; Sackson v. Carpenter, 11 John. 539 ; 
Tucker v. Morehead, 10 Pet. 58; 1 Parsons on Contr. 325. 

The mere acquiescence of McCarthy in suffering the water 
to continue flowing through the sewer after he attained his ma- 
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jority, which was in July, 1877, would not be such a positive 
act as that we could construe it into a ratification, even had he 
continued to be the owner of the premises. A fortior? is this 
true, in view of the fact that he had parted with the title by 
the deed to Mrs. Parker, executed in October, 1876. And if 
he first ratified the deed to Mrs. Parker after attaining legal 
majority, a subsequent ratification of his contract of grant to 
the plaintiff would be unavailing for any purpose.— Derrick v. 
Kennedy, 4 Port. 41 (s. c., 4 Smith’s Cond. Rep. 137). 

The ruling of the City Court was in conflict with these views, 
and, therefore, erroneous. 

The evidence shows that McCarthy elected to disaftirm his 
contract soon after attaining his majority. This operated to 
revoke the easement conferred by it, and after such revocation 
the plaintiff no longer possessed the right of drainage through 
the sewer. His continued use of it for this purpose would be 
a nuisance, which the defendants would have a right to abate 
by obstructions, or in any other reasonable way not unnecessa- 
rily injurious to the plaintiff.—2 Greenl. Ev. ss 466, 467. 

These views render it unnecessary to consider the other as- 
signments of error. In the rulings of the court on the evi- 
dence we see no error. These we do not consider at length, as 
they involve but the simplest of fundamental principles. 

Reversed and remanded. 


Hurst & McWhorter v. Bell & Co. 


Special Action on the Case for Damages. 


1. Wher a lies from nonsuit.—An appeal is given by statute from 


a judgment of nonsuit, when taken on account of the adverse rulings of 
the court on questions arising during the trial which do not appear of re- 
cord, and which must be reserved by bill of exceptions (Code, § 3112) ; 
but the statute does not apply to rulings on the pleadings, which are a 
part of the record proper. 

2. Conflict between judgment-entry and bill of exceptions.—When there 
is a conflict between the judgment-entry and the bill of exceptions, as 
to matters of which the latter should properly speak, its recitals must 
control those of the judgment-entry. 

3. When action on the case lies.—The principle is settled by repeated 
decisions, that an action on the case lies for the conversion, or illegal 
disposition of personal property, upon which the plaintiff had a mere 
lien, or equitable mortgage, on which he could not maintain an action of 
trover, trespass, or detinue. 

4. Mortgage or assignment of unplanted crops.—At common law, un- 
<>. crops, or other things not having an existence, actual or poten- 
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tial, were not the subject of sale, assignment, or mortgage; but, in a 
court of equity, such sale, assignment or mortgage creates an equitable 
interest, which attaches to the property when it comes into existence, 
or is acquired, and which the court will enforce and protect against all 
other persons than bona fide purchasers without notice; and for the con- 
version, or illegal disposition of the property, with notice of the lien, an 
action on the case may be maintained. 






Aprrar from the Circuit Court of Lowndes. 
Tried before the Hon. Joun Moore. 
This action was brought by the appellants, suing as partners, 

against the appellees as partners, doing business under the firm 

name of N. J. Bell & Co.; and was commenced on the 19th 

May, 1882. The complaint contained the common count for 

money had and received, and a special count in these words: 

“ Plaintiffs claim of defendants the further sum of two hun- 

dred dollars, for this: that on the Ist November, 1881, plain- 

tiffs held and owned a promissory note executed to them by 

Green Cook and Willis Price, on the 17th November, 1880, 

and due October Ist, 1881, on which there was due on the Ist 

November, 1881, after allowing all proper credits, the sum (to- 

wit) of two hundred dollars; to secure which said sum so due 

on said note, plaintiffs held a conveyance, commonly called a 

mortgage, on certain personal property therein named, and also 

on the « crop of cotton and corn which said Cook and Price 
might raise during the year 1881 on the plantation known as 
the ‘Gilchrist place,’ which was at that time held and oceupied 
by said Cook under a lease for the year 1881. And plaintiffs 
aver that said mortgage was duly probated and recorded, in the 
probate oftice of Lowndes county, Alabama, on the 14th Janu- 
ary, 1881; and that said defendants, having full notice and 
know ledge of plaintiffs’ right to, and lien on said crop of cot- 
ton and corn, so raised by said Cook and Price on said place 
in 1881, by virtue of said mortgage, did, to-wit, on said 1st 
day of November, 1881, receive from said Cook, of said crop, 
to-wit, eighteen bales of cotton, and nine hundred bushels of 
corn, worth (to-wit) fifteen hundred dollars; which said cotton 
and corn, plaintiffs aver, was sold by said defendants for a large 
sum, to-wit, fifteen hundred dollars; which said sum, plaintiffs 
aver, was received therefor by said defendants. And plaintiffs 
aver that said defendants received said moneys, well knowing 
plaintiffs’ right thereto under said mortgage, and failed and re- 
fused, and still fail and refuse, though often requested so to do, 
to pay the same to said plaintiffs, with interest thereon.” 

he judgment-entry is in these words: ‘Came the parties,” 

&e.; “and the defendants’ demurrer to the second count in the 

complaint is overruled, and their demurrer to the complaint 


because of a misjoinder of counts is sustained; and the plain- 
29 
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tiffs amend their complaint, by striking out the first count. 
Thereupon, by leave of the court, plaintiffs take a non-suit, 
with leave to take a bill of exceptions, and move to have the 
same set aside in the Supreme Court. It is therefore consid- 
ered by the court, that the defendants go hence without a day, 
and recover of the plaintiffs the costs by them expended ; for 
which let execution issue,” &e. 

The bill of exceptions recites, that “the cause came on to be 
tried, on issue joined on the plea of not guilty, and thereupon 
the following proceedings were had: The plaintiffs introduced 
in evidence, with proof of its execution, a mortgage executed 
‘to them by Green Cook and Willis Price, on the 17th Novem- 
ber, 1880, conveying to said plaintiffs all crops of cotton and 
corn to be raised and grown by said Cook and Price, during 
the vear 1881, on a plantation in said county of Lowndes 
known as the Gilchrist place; and proved that said mortgage 
was deposited for registration, in the oftice of the probate judge 
of said county, on the Ist January, 1881, and was recorded in 
said office on the 14th January, 1881. The evidence tended 
to show, also, that said Green Cook had been in possession of 
said Gilchrist plantation, without cessation, for fourteen years, 
until this time; that such possession commenced in 1868, under 
a lease for one year; that he rented said lands, in January of 
ach succeeding year, for said several years; that he had never 
ceased to cultivate said lands during said period of fourteen 
years; that he would speak to the landlord, before January of 
each year, about his continuing on the land for the current (‘) 
year, but made no contract for the rent yntil after the Ist Jan- 
uary of each year; and that the contract for the rent of the 
year 1881 was made in February of that year. The evidence 
tended to show, also, that said Cook raised on said land, during 
the year 1881, a crop of cotton and corn; and that, after pay- 
ing the rent, a portion of said cotton, some six or seven bales, 
were sold and delivered to said defendants, who sold the same 
for ten cents per pound. The court thereupon charged the 
jury, that if Cook did not own the land, and if he held it under 
a renting for the year 1880, and at the time plaintiffs’ mort- 
gage was executed had no contract of rent with the landlord 
for the year 1881; then the crops which said Cook contem- 
plated raising on said land in 1881, and which were then un- 
planted, were not the subject of sale or mortgage in November, 
1880.” The plaintiffs excepted to this charge, and then re- 
quested two charges in writing, which asserted, in substance, 
that on the facts stated Cook “ had such an interest in the lands 
as to constitute the crops grown thereon in 1881 a proper sub- 
ject of a mortgage.” The court refused these charges, and the 
plaintiffs duly excepted to their refusal; “and thereupon,” as 

VoL. LXXII. 
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the bill of exceptions then recites, “the plaintiffs took a non- 
suit, with leave to move to set the same aside in the Supreme 
Court. 

The charge given, and the refusal of the charges asked, are 
now assigned as error. 


R. M. Witrramsoy, with Cook & Enocns, for appellants. 
Warts & Sons, contra. (No briefs on file.) 


BRICKELL, C. J.—1. The motion to dismiss the appeal can 
not be sustained. Originally, an appeal or writ of error would 
not lie from a judgment founded on a voluntary nonsuit, 
though the plaintiff elected to submit to it in consequence of 
decisions .and rulings of the court adverse to his right of re- 
covery. The statute now (Code of 1876, $ 3112) authorizes 
submission to a nonsuit, and the review on bill of exceptions 
of the ruling or decision compelling the plaintiff to that course, 
or to submission toa final judgment barring another suit. The 
construction the statute has received is, that it is limited to 
such rulings and decisions of the court as are the proper matter 
of a bill of exceptions, and which, without a bill of exceptions, 
can not properly appear of record. To decisions made on de- 
murrers to pleadings, which necessarily form part of the re- 
cord, the statute does not apply, and an appeal will not lie from 
a judgment on a nonsuit taken in consequence of such decis- 
rg —Palmer v. —_ 28 Ala. 430; Paulling ve. Marshall, 

Ala. 270; Darden James, 48 Ala. 33. It is recited in 
“a judgment-entry in thie case, that the nonsuit was taken in 
consequence of the rulings of the court below on the demurrer 
to the complaint ; and if the recital stood alone, or if the con- 
trary was not otherwise shown clearly by the record, the mo- 
tion to dismiss the appeal would be well taken. There is, 
however, a bill of exceptions taken to instructions to the jury 
given and refused by the court below, which is coneluded with 
the recital, that, after the giving and refusal of the instructions, 
the plaintiff submitted to a nonsuit, with leave to move to set 
aside the same in this court. If the recital in the judgment- 
entry were taken as true in point of fact, the record would 
present the anomaly of a trial before a jury, after the cause was 
out of court in consequence of a nonsuit having been taken 
by the plaintiff; for, of course, the decision upon the demurrer 
to the complaint must have preceded the trial before the jury. 
It is essential that the record should affirmatively show that 
submission to the nonsuit was in consequence of the adverse 
rulings of the court; that it was not the mere election of the 
plaintiff to forbear the further prosecution of the suit.—1 
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Brick. Dig. 88, § 52. The case is one, of not infrequent oc- 
currence, where there is a conflict between the judgment-entry 
and the bill of exceptions, as to matters of which the bill ought 
to speak; and in such cases, the rule is well settled, that the 
recitals of the bill must be taken as true.—1 Brick. Dig. 252, 
§ 139. 

3. After the demurrer to the complaint, for a misjoinder of 
counts, was sustained, and the first count was stricken out, a 
single count was left, upon which the trial was had before the 
jury. The count is in case, for the conversion by the defend- 
ants, by sale, of cotton on which the plaintiffs claimed to have 
an equitable mortgage, of which the defendants had notice. 
It has been decided repeatedly in this court, that case is the 
appropriate remedy to recover damages for the conversion of 
chattels, upon which a party has a mere lien, or an equitable 
mortgage. Not having the legal title, upon which trover, tres- 
pass, or detinue could be supported, case lies, upon the general 
principle, that as there is a tortious act, from which damage 
results, the law must furnish a remedy; and as the established 
forms of action are inappropriate, case will be maintained, 
rather than the wrong shall go unredressed.— Ae//y v. MeCaw, 
29 Ala. 231: TTussey v. -eebles, 53 Ala. 432: Lomax v. Le- 


Grand, 60 Ala. 537; Rees v. Coats, 65 Ala. 256: Grant v. 


Steiner, 1b. 499; Elmore v. Simon, 67 Ala. 526. 

4. The mortgage was executed in November, upon a cropof 
corn and cotton to be grown the succeeding year on a desig- 
nated plantation, then in the — of the mortgagor, un- 


der a lease for the year, and which he contemplated renting the 
next year, but had not made any contract therefor. The court 
instructed the jury, that, under these facts, the unplanted crops 
were not the subject of sale or mortgage. It is true, that un- 
planted crops, or other things not having an existence actual 
or potential, but the future acquisition of which is merely ex- 
pected or contemplated, are not the subject of sale, assignment, 
or mortgage, according to the common law. A different doe- 
trine, however, prevails in a court of equity. The sale, or 
mortgage, or assignment, does not pass the legal title to such 
property, unless, after it comes into existence, the vendor or 
mortgagor shall do some new act for the purpose of ratifying 
or carrying it into effect. Nevertheless, it creates an equitable 
interest, attaching to the property when it is acquired, or when 
it comes into existence, that a court of equity will enforce and 
protect against all persons other than bona fide purchasers with- 
out iein--dildiiae v. Carter, 53 Ala. 8; ee v. Jones, 
55 Ala. 266; Stearns v. Gafford, 56 Ala. 544; Thrash v. Ben- 
nett, 57 Ala. 156; Grant v. Steiner, 65 Ala. 499. Though the 


mortgagor had not, at the time of the mortgage, rented the 
VoL. LXxIl. 
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lands on which the crops were to be grown, and the renting, 
like the crops which were to be grown, rested in mere expect- 
ancy; yet by the mortgage, which was founded on a valuable 
consideration, a lien or charge was created, which, in a court of 
equity, and upon plain principles of right and justice, attached 
to the crops as they came into existence, when the lands were 
rented subsequently. In view of the evidence, so far as it is 
recited in the bill of exceptions, the instruction is erroneous. 
The jury could have accepted it in no other sense than as op- 
erating the utter invalidity of the mortgage. 

This error compels a reversal of the judgment, and the set- 
ting aside of the nonsuit; and the cause will be remanded. 


Pearce v. Gamble & Bolling. 


Bill in kiyuity hy Receiver, acting under Decretal Order, to 
enforce against Attorneys Implied Trust in favor of Clients. 


1. Purchase by attorney, at sale under execution in favor of client.—An 
attorney, having recovered a judgment for his client, and having the con- 
trol thereof, can not, without the consent of his client, express or im- 
plied, become the purchaser of lands at a sale under execution issued 
thereon ; and if he does so purchase, he becomes, like any other agent, a 
trustee for his client. Such a trust arises by operation of law, and con- 
tinues until barred by lapse of time, or until terminated by an election to 
ratify the purchase, thereby giving it validity. 

2. Same: when receiver may enforce such implied trust.—A receiver, 
appointed by the Chancery Court, succeeding to all the rights and reme- 
dies of the client, and authorized to sue, may file a bill to enforce this 
implied trust against the attorney; and the ovus is on the attorney to 
show that the right has been lost by /aches, or that the purchase has been 
ratified. 


Appear from the Chancery Court of Butler. 

Heard before the Hon. Jno. A. Foster. 

The bill in this ease was filed on the 12th July, 1882, by 
George A. Pearce, acting as receiver under a decretal order 
made by said Chancery Court, against John Gamble and John 
Bolling, attorneys at law and solicitors in chancery, practicing 
as partners; and sought to enforce against the defendants an 
alleged trust in favor of Preston & Stetson, in a tract of land 
which had been sold under execution in their favor against one 
John W. Wright, and which was bought at the sale by said 
Gamble & Bolling, whe were the attorneys of record of said 
Preston & Stetson, and as attorneys had contro] of the judg- 
ment and execution. The judgment in favor of Preston «& 
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Stetson was rendered on the 16th June, 1876, and was for 
$582.35; and the sale under execution was made in February, 
1877, the price bid being $40. The complainant was appointed 
receiver in a snit entitled “ G. B. Preston v. A. S. Stetson: 
and the order authorizing him to file the bill, which was made 
an exhibit, was rendered on the 11th July, 1882, and in these 
words: “This cause came on to be heard on the application 
of the receiver, made in open court, to file a bill in the Chan- 
cery Court of Butler county against Gamble &. Bolling, to get 
a decree of that court to order a conveyance by them of certain 
lands in said county, alleged to be held by them in trust for 
said Preston & Stetson as late partners ; and on consideration, 
said application is granted. It is therefore ordered, adjudged, 
and decreed, that said George A. Pearce, as receiver of this 
court in this cause, is hereby authorized and empowered to file 
such a bill in his own name as receiver, and to employ a solicitor 
for that purpose.” 

Bolling having been declared non compos mentis, a guardian 
ad litem was appointed to answer and defend forhim. An an- 
swer to the bill was filed by Gamble, in which was incorporated 
a demurrer on the following (with other) grounds: Ist, * be- 
cause the bill fails to show that the claim or demand here sued 
on is assets belonging to him as receiver for said Preston & Stet- 
son ;” 2d, * because the bill shows that complainant, as receiver 
of the property and rights of property of said Preston & Stet- 
son, seeks to make said purchase of said real estate their pur- 
chase, and such election is not made by them;” 3d, * because 
the bill fails to show that any property of said Preston & Stet- 
son, or any rights of property of theirs, was or is invested in 
said real estate.” The chancellor sustained the demurrer on 
these grounds, and his decree is now assigned as error. 


J.C. Ricuarpson, for appellant.—That a purchase by an at- 
torney, of property sold in the course of the litigation in which 
he is ‘employ ed, is voidable at the election of his client, or will 
be held toenure to the benefit of his client, see Stockton v. Ford, 
11 How. U. S. 247; //owell’s Heirs v. MeCreery’s Heirs, 
7 Dana, 38%: Baker v. ITumphrey, 11 Otto, 500; Hooper v. 
Perry, 28 lowa, 57; Hawley v. Cramer, 4 Cowen, 717; Davis 
v. Smith, 43 Conn. 269; Hatch v. Fogerty, 40 How. Pr. (N. Y.) 
492: Warren v. Hawkins, 49 Mo. 137: Michaud v. Girod, 
4 How. U.S.555; Hall v. Hallett, 1 Cox, 134; Rigno v. Binns, 
10 Peters, 279; Dickerson v. Bradford, 59 Ala. 581: Walker 
v. Palmer, 24 Ala. 358. That the complainant, as receiver, 
was authorized to sue, and was the only person who could bring 
the suit, see Leonard v. Storrs, 31 Ala. 388; Booth v. Clark, 

Von, LXxIl. 





1882. | OF ALABAMA. 343 


[Pearce v. Gamble & Bolling. ] 
17 How. U.S. 331; (oope v. a 28 How. Pr. (N. Y.) 10; 
8S Ga. 358; 15 Cal. 206; 4 Sandf. Ch. 417. 


Brett & Lane, contra.—The purchase by the defendants 
was made nearly five years before the complainant’ S appoint- 
ment as receiver, and no fraud or misrepresentation is charged 
against them. The theory of the bill is, thatas Preston & Stet- 
son might have avoided the sale, or had the defendants declared 
trustees for their use and benefit, the complainant, as their legal 
representative, may exercise and enforce the same right of elec- 
tion. The order appointing the receiver is not set out, and the 
bill only alleges that he was appointed * receiver of the property 
and rights of property of Preston & Stetson.” <A receiver, 
generally, is simply the custodian of the property in litigation, 
with authority, in case of partnership property, to collect the 
assets, and convert them into money.—Kerr on Receivers, 182, 
note. The right to avoid such a purchase as this, or to have it 
declared a trust, is neither property, nor a right of property, 
but a simple privilege, or right of election, which can only be 
exercised by the parties themselves, and which the chancellor 
could not confer upon the complainant.—Perry on Trusts, § 198; 
Wharton on Agency, § 576; Kastern Bank v. Taylor, 41 Ala. 
93: Charles v. Dubose, 29 Ala. 367: Bott v. Metoy ce JSohn- 
son, 20 Ala. 578; 11 Howard, 331. 


Per Cvriam.—The proposition can not be denied, that the 
appellees, being the attorneys for the firm of Preston & Stetson, 
could not purchase the land, under the judgment which was re- 
covered and controlled by them, without the consent of their 
clients, express or implied. They were forbidden to make the 
purchase, on well-settled principles of public policy; and the 
law holds them to be trustees for their principals, in whose em- 
ployment they were acting as agents. This is the general rule 
applicable to all agents and trustees, and attorneys at law con- 
stitute no exception to it.—-Weeks on Attorneys at Law, $ 273, 
and cases cited. 

It required no election to raise this trust. It was raised by 
operation of law, and continued to exist until it was lost by lapse 
of time, or by anelection to ratify the purchase. Unreasonable 
delay in enforcing the right, or an express or implied assent to 
the transaction, would alone give it validity. The right was 
one which would pass to a receiver who is authorized by the 
Chancery Court to bring an action, all the rights and remedies 
of the beneficiaries having passed to the receiver, whether legal 
mg ane their nature. High on Receivers, $539; Leonard 

. Storrs, 31 Ala. 488. The onus was on the appellees, to show 
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that the right of action was lost by /aches, or by ratification of 
the transaction; and this they have failed to do. 
Reversed and remanded. 


Harwell +. Lehman, Durr & Co. 


Bill in Kyuity for Foreclosure of Mortgage 9 


1. Filing bill in wrong district ; how objected to.—When a bill shows 
on its face that it is not filed in the proper district, it is subject to de- 
murrer, or may be dismissed on motion; and if the fact does not appear 
on the face of the bill, a plea in the nature of a plea in abatement is the 
prope / ane of presenting the objection. 

Where bill may be filed ; who is material defendant.—A material de- 
fendant, as the term is used in the statute specifying the several dis- 
tricts in which a bill may be filed (Code, § 8760), means a necessary or 
indispensable party, as distinguished from one who is merely a proper 
party. 

3. Same; parties to bill for foreclosure.—When a junior mortgagee 
files a bill, asking a foreclosure of his mortgage, an account of both of 
the mortgage debts, and a sale of the property free from the inenmbrance 
of both mortgages, the senior mortgagee is a necessary and indispensa- 
ble party; and the bill may be filed in the distriet in which he resides. 

4. Same; where morigage has been assiqned.—lf the senior mortgage 
has been assigned, absolutely and une -nditionally, leaving in the mort- 
gagee no interest in it or the debt secured by it, the assignee would be a 
necessary party to a bill for foreclosure filed by a junior mortgagee, and 
the senior mortgagee would be only a proper party ; but, if the assignment 
was conditional, and the condition had not been performed when the bill 
was filed, the assignor would be a necessary party, and the bill might be 
filed in the district of his residence; and being so filed, the subsequent 
performance of the condition, whereby the assignment became absolute, 
would not divest the jurisdiction of the court, nor be good ground for dis- 
missing the bill. 


Arprear from the Chancery Court of Montgomery 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed on March 10th, 1882, by the 
partners composing the firm of Lehman, Durr & Co., a part- 
es doing business in the city of Montgomery, against A. 

Harwell and L. 8. Driver, who were resident citizens of 
+ county; and against the partners composing the firm of 
Tatum & Wilkinson, a mercantile firm doing business in the 
city of Montgomery, where the partners also resided. The bill 
sought the foreclosure of a mortg: age executed to the complain- 
ants by said A. O. Harwell, conveying several lots and parcels 
of land situated in Coosa county, together with personal prop- 
erty particularly described; an account of the mortgage debt, 

Vou. uxxn. 
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and an account of a debt due to said Tatum & Wilkinson (or 
their assignee, L. 8. Driver)) which was secured by an older 
mortgagé on the same property, and on which large payments 
were alleged to have been made; a sale of the property freed 
from the incumbrance of the mortgages, and the application 
of the proceeds of sale to the satisfaction of the secured — 
in the order of their priority. A plea to the jurisdiction wa 
tiled by the defendants, on the ground that the bill ought to 
have been filed in Coosa county, instead of Montgomery; and 
the appeal was taken from the chancellor’s decree sustaining a 
demurrer to the plea. 


Sairn & Macponacp. with whom was L. E. Parsons, Jr., for 
appellants, cited Lewis v. Elrod, 38 Ala. 17; Waddell v. La- 
nier, 54 Ala. 440; Milner v. Ramsey's Adi’r, 48 Ala. 287; 
Tindal v. Drake, 51 Ala. 574; Caumphe lM] i, Crawford, 63 Ala. 
4 Bolling v. Munehus, 65 Ala. 558: Ashurst ». Gibson, 

7 Ala. 584. 


E. P. Morrtsserr, contra, cited Broughton v. Mitchell, 
64 Ala. 220; Lewis v. Elrod, 38 Ala. 17. 


BRICKELL, C. J-—A_ bill in equity, instituting suit be- 
tween citizens of a State, must be filed in the district of the 
residence of a material defendant; or, if the purpose is to en- 
join proceedings in other courts, it may be filed in the district 
in which such proceedings are pending; or, if the subject-mat- 
ter of suit is real estate, it may be filed in the district in which 
such real estate (or a material part thereof) is situated.-—Code 
of 1876, § 3760. A bill, disclosing on its face that it is not 
tiled in the proper district, is subject to demurrer, or may be 
dismissed on motion. If the fact does not appear on the face 
of the bill, a plea in the nature of a plea in abatement is the 
appropriate mode of presenting the objection.— Campbell 
Crawford, 63 Ala. 392. 

The present bill by a junior mortgagee, for the foreclosure 
of a mortgage on real and personal “property, was filed in the 
district of the residence of the senior mortgagees, who are 
made parties defendant; the property being situate, and the 
mortgagor and assignee of the senior mortgage residing, in 
another district. The averments of the bill are, that the debt 
of the senior mortgagees has been largely reduced by payments, 
and that by some arrangement between them and one Driver, 
without having parted ‘absolutely with all interest in the mort- 
gage, the latter obtained from them possession of the mortgage, 
and claims some interest under it, the nature of which is un- 
known. The plea avers the residence of the mortgagor, and of 
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Driver, and the locality of the property, to be in another dis- 
trict than that in which the bill is tiled, and a transfer of the 
mortgage to Driver, upon a condition which was not performed 
until after the bill was filed The plea was overruled by the 
chancellor. 

The purpose of the statute, in limiting suits in equity to the 
residence of a material defendant, as has been heretofore ex- 
plained, like that of the statute limiting personal actions at law 
to the county of the permanent residence of a freeholder or house- 
holder, is, that parties may not be drawn into litigation in lo- 
calities distant from their residence. In courts of e juity, the 
general rule, founded on the highest considerations of public 
poliey, i is, that all persons materially interested in the subject- 
matter and object of suit, however numerous they may be, must 
be made parties. v's Eq. Pl. § 72. In their absence, the 
court can not render a decree which will be final and complete, 
silencing all future controversy, avoiding the necessity for a 
multiplicity of suits; nor can the court be certain that the de- 
cree it renders is founded on a consideration of the merits of 
the whole case, and that injustice may not result from it. Courts 
of law are, ordinarily, satistied when the parties having the 
legal, though it is separable from the beneticial interest, are 
drawn before them; and, generally, have not power to require 
the presence of other parties. As the rules of a court of equity 
may require the presence of numerous parties, having different 
places of residence, the statutory limitation is met, whenever 
the bill is tiled in the district of the residence of a materia/ de- 
fendant. There are necessary and proper parties to a suit in 
equity—parties in whose absence the court will not proceed, 
and parties who may be properly brought before the court, 
without subjecting the bill to the objection of misjoinder. The 
present case may be employed as an illustration. The purpose 
of the bill being the foreclosure of a junior mortgage, a sale of 
the property mortgaged, free from incumbrances of both mort- 
gages, the senior and the junior, the ascertainment of the real 
amount of the senior mortgage debt; the court could not, and 
would not, proceed to a decree in the absence of the senior 
mortgagee—he would be a necessary, indispensable party. But, 
if he had assigned the mortgage and mortgage debt absolutely 
and unconditionally, parting ‘with all interest, the assignee would 
become the necessary, indispensable party, and the mortgagee 
would be, at best, merely a proper party.— Prout r. Hoge, 
57 Ala. 28. It is the residence of a necessary, as distinguished 
from a mere proper party, which is the element of the juris- 
diction of the court—a party having a real interest in the suit, 
and against whom a decree is sought. —ILewis v. Elrod, 38 Ala. 
17. The senior mor tgagees were, when the bill was filed, par- 
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ties of this description, according to the averments of the bill, 
and the averments of the plea. They had parted with the 
mortgage, not absolutely, but upon a condition which might 
never be performed. It is more proper to say, that they had 
merely agreed to part with it, if Driver made the promised 
payment tothem. Until the payment was made, they remained 
the mortgagees, having the exclusive right to receive payment 
of the mortgage debt. The performance of the cond:tion by 
Driver, subsequently to the filing of the bill, could not retro- 
act, and divest the court of a jurisdiction which had rightly 
attached. 


Affirmed. 


Pollak & Co. v. Graves. 
Statutory Claim Suit Sor Llorses. 


1. Conveyance of wife’s property.—Property belonging to the statutory 
estate of a married woman, whether real or personal, can only be disposed 
of in the particular mode prescribed by the statute; that is, by the joint 
conveyance in writing of herself and her husband, attested or acknowl- 
edged as prescribed. 

2. Same; sale or exchange of horse.—Ii the husband purchases a horse 
with money belonging to his wife’s statutory estate, not taking the title 
to himself, the legal title vests in the wife; and a subsequent exchange 
of the horse for another, not consummated by writing signed by husband 
and wife jointly (and attested or acknowledged), though made with the 
assent of the wife, does not divest her title to the first horse, nor vest in 
her any title to the second. 

3. What will support claim suit. —On the trial of astatutory claim suit, 
the claimant must recover, if at all, on the strength of his own title; and 
it being shown that, at the time of the levy, the property was in the pos- 
session of the defendant in the writ, the claimant can only repel the pre- 
sumption of ownership, arising from such possession, by showing title in 
himself, or by connecting himself with the outstanding title of a third 
person. 

4. Purchase by husband, for wife; title not passing to her.—Tt the hus- 
band buys personal property at the request of the wife, but pays the 
price with money borrowed by him on his own credit, the title vests in 
him, not in his wife; and the subsequent re-payment of the borrowed 
money, With money belonging to the wife’s statutory estate, does not 
change the title, nor create in the wife any interest in the property which 
she can assert at law as against his creditors. 


Appear from the Cireuit Court of Lowndes. 

Tried before the Hon. Jonn Moore. 

This was a statutory trial of the right of property in two 
horses, on whieh an execution was levied in favor of Pollak & 
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Co., against M. A. Graves, and to which a claim was interposed 
by Mrs. Dolsica R. Graves, the wife of the defendant in execu- 
tion. The plaintiffs’ judgment was rendered on the 3d Novem- 
ber, 1881, and was founded on the defendant’s promissory note 
dated April 3d, 1880. The execution was levied on March 13th, 
1882, on the two horses now in controversy, which were de- 
scribed in the levy as “one grey horse, named George, and one 
sorrel mare, named Lillie.” On the trial of the claim suit, as 
the bill of exceptions recites, the plaintiffs proved their judg- 
ment and execution, the date of the note on which the judg- 
ment was founded, the levy of the execution on the horses, 
“which were at that time in the possession of said M. A. Graves,” 
and their value; ** but the same, witness testified, also, that said 
M. A. Graves had always declared that the horses belonged to 
his wife, the claimant in this suit.” The plaintiffs then ex- 
amined said M. A. Graves as a witness, “ who testified that the 
title to the two horses was derived as follows: In November, 
1880, witness purchased at the request of his wife, from one 
Hinson, who owed her moneys belonging to her statutory es- 
tate, a black horse; promising at the time, by the expressed 
wish of his wife, to credit the price of the horse on such: in- 
debtedness, which was afterwards done. In April, 1881, with 
the consent and approval of his wife, witness traded said black 
horse, to one Belgart, in exchange for the grey horse George, and 
informed said Belgart that the black horse belonged to his wife ; 
but no written contract of sale or exchange, nor any writing 
whatever in regard to such exchange, was made—the same be- 
ing a verbal trade, consummated by delivery only. The said 
mare Li//‘e was purchased at the request of claimant, in Janu- 
ary, 1881, from a drover, and paid for with money borrowed 
by witness from one Tyson, promising to repay it out of moneys 
belonging to his wife’s statutory estate, when he should collect 
them from said Hinson,—which was afterwards done; all of 
which was understood and assented to by his wife. Both horses 
were traded for, as here set forth, with the consent and ap- 
proval of witness’ said wife, and were turned over to her; and 
witness never claimed title to them, but claimed only the use, 
and did use them; and both horses were procured, as set forth, 
after the debt of witness to said plaintiffs was contracted, but 
before judgment was rendered thereon. This was all the evi- 
dence in the case, and there was no conflict in the evidence.” 

The court thereupon charged the jury as follows: 1. “If 
the jury believed, from the evidence, that the grey horse was 
procured by the exchange of the black horse belonging to the 
claimant’s statutory estate ; ; and that the exchange was made by 
claimant’s husband, with her knowledge, consent, and approval, 


and that the grey horse was delivered to the claimant, and was 
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never claimed by her said husband, the defendant in execution, 
but was claimed by her; then they must find that said grey 
horse was not subject to plaintiffs’ execution, although they 
might also believe, from the evidence, that said contract of ex- 
change was verbal only, and was made after plaintiffs’ said debt 
had been contracted.” 2. “If the jury believed, from the 
evidence, that the mare Z///ie was purchased in January, 1881, 
with money borrowed by claimant’s said hushand from Tyson, 
on his promise to repay Tyson out of moneys, the statutory 
separate estate of his said wife, afterwards to be collected ; and 
that said arrangement was made with the consent and approval 
of his wife, the present claimant ; and that he did so repay said 
Tyson with such moneys when collected, and turned said mare 
over to said claimant, and never claimed any interest in her, but 
only the use; then they must find said mare not subject to 
plaintiffs’ execution.” The plaintiffs excepted to each of these 
charges, and requested others, instructing the jury that, if they 
believed the evidence, they must find each of the horses subject 
to the execution ; which charges the court refused, and excep- 
tious were reserved to their refusal. 

The charges given, and the refusal of the charges asked, are 
now assigned as error. 


Sayre & Graves, with W. R. Hovenron, for appellants. 
The exchange of the black horse for the grey, by verbal con- 
tract only, did not divest the claimant’s title to the former, nor 
vest in her any title to the latter.— Williams v. Auerbach, 
57 Ala. 90; Evans v. English, 61 Ala. 424. The mare was 
purchased by the claimant’s husband, and paid for with money 
borrowed by him for the purpose. This was the husband’ 
debt, though he may have promised to pay out of his wife’ 
money; and the lender could not have subjected the wife’s 
property to its payment. The subsequent use of the wife’s 
money in paying the debt did not change the legal title to the 
property, which vested in the husband from the time of its de- 
livery.— Crutcher v. Taylor, 66 Ala. 216. 


8 
8 


Cook & Enocnus, contra.—The legal title to each of the horses 
was vested in the claimant, and the marital rights of her hus- 
band never attached to either. Each was bought for the wife, 
and was paid for with her money or property ; and the husband 
always recognized her right, and disclaimed any interest in him- 
self.—Daffron v. Crump, 69 Ala. 77; Smith v. Whitfield, 
71 Ala. 106; Machen v. Machen, 38 Ala. 364; s. c., 28 Ala. 374. 

BRICKELL, C. J.—Under the statutes, a married woman 
takes and holds property to her sole and separate use, having 
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therein a legal estate. But upon her the statutes do not confer 
a general power to dispose of such property. The power of 
disposition is limited, and is confined to the specific mode the 
statutes prescribe. The joint conveyance in writing of her- 
self and husband, attested or acknowledged, is the only mode 
of disposing of such property that will operate to divest her 
title, whether a sale is intended, or an eXchange—the bartering 
one article of personal property for another.—Smyth v. Oliver, 
31 Ala. 39: Whitman v. Abernathy, 33 Ala. 154; Warne ld wv. 
Pavisies, 38 Ala. 518: Bolling vw. Mock, 35 Ala. 727: Evans 
v. English, 61 Ala. 416; Williams v. Auerbach, 57 Ala. 99. 
The black horse, having been purchased with the moneys of 
Mrs. Graves, was her separate property. In making the pur- 
chase, the husband may have been the active agent; but it-was 
within the line of his duty as trustee to invest the money of 
the wife, and having invested it in the purchase of the horse, 
not taking title to himself, the legal title enured directly to the 
wife. The exchange of the horse subsequently, though with 
the assent of the wife, not having been consummated by the 
joint transfer in writing of herself and husband, attested or 
acknowledged, did not divest her legal title, nor clothe her 
with title to the mare received in exchange. In the absence of 
statutes otherwise requiring, the title to personal property may 
be created or divested without writing. The effect of the 
statute enabling husband and wife to dispose of the separate 
statutory estate of the wife, not distinguishing between real 
and personal property, or between things in possession and 
things in action, is, that the title of the wife can not be di- 
vested without writing, whatever may be the kind or species 
of the property. If Mrs. Graves has an election, either to re- 
claim the black horse, or to ratify the exchange and take the 
mare, it is by virtue of the doctrine of implied or constructive 
trusts, of which a court of equity only can take cognizance 
and enforee.— Bolling v. lea, supra; Evans v. English, su- 
pra. The title to the grey mare not having vested in Mrs. 
Graves, her claim can not be supported. <A claimant, in a trial 
of the right of property, must recover upon the strength of 
his own title, and not upon the weakness or want of title in 
the defendant in execution or attachment. When it is shown 
by the plaintiff that, at the time of the levy, the defendant had 
possession of the property, a presumption of ownership arises. 
he presumption can be repelled only by the claimant proving 
title in himself, or connecting himself with the true title, if it 
be not in the defendant. It is immaterial to him whether the 
defendant has title, or whether it resides in a stranger.—2 
grick. Dig. 480, § 67. The mare may not be the property of 
the husband. The person with whom the exchange was effected 
VoL. LXXII. 
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may have a right to rescind it. If this be true, it will not aid 

Mrs. Graves’ claim. 

The mare Lillie was purchased by the husband, with money 
he had borrowed on his own credit. The fact that the pur- 
chase was made at the request of the wife, is unimportant. 
She has not the capacity to contract for the purchase of prop- 
erty, or to acquire and hold it by purchase, unless the consid- 
eration of the purchase is derived from her statutory separate 
estate. The subsequent payment by the husband of the money 
he borrowed to make the purchase, with the moneys of the 
wife, rendered him the debtor of the wife, but it did not create 
any trust of the title to the mare. The title vested in him on 
the purchase, and the mare became subject to the payment of 
his debts. 

From what has been said it follows, that there was error in 
the rulings of the court below; and the judgment must be re- 
versed, and the cause remanded. 


Boyle v. Williams. 
Bill in kiyuity jor Foreclosure of Mortgage. 


‘ 

1. Parties to bill for foreclosure —The personal representative of the 
deceased mortgagor is a necessary and indispensable party to a bill which 
seeks to foreclose a mortgage on lands, unless it is shown that the assets 
in his hands are discharged from all liability for the debt. 

2. Non-joinder of parties; how taken advantage of.—While the general 
rule is, that an objection for the want of parties must be taken by de- 
murrer or plea, or be insisted on in the answer; yet the want of an in- 
dispensable partv—one in whose absence a decree can not properly be 
rendered—is available on the hearing, or on error. 

oO. Refers nee to register hefore decree of sale.-—When the defendants to 
a bill for foreclosure are all adults, and do not suggest or claim, in the 
court below, that the mortgaged premises are susceptible of division, and 
that‘a sale of a part only will be sutticient to satisfy the mortgage debt, 
the court may decree a sale without a reference as to these matters ; but, 
if some of the defendants are infants, or not sui juris, it is irregular and 
erroneous to render a decree of sale, without a prior reference to the reg- 
ister to ascertain and report whether the premises are susceptible of 
division, whether a sale of part only would not be sufficient, whether the 
interest of the infants requires a sale in parcels, and what parcel should 
be first sold. 

Aprrat from the Chancery Court of Montgomery. 

Heard before the Hon. Jno. A. Fosrer. 

The bill in this case was filed on September 7th, 1880, by 
Patsey Williams, against the widow and children of Daniel 

Soyle, deceased; and sought the foreclosure of a mortgage, 


which said Daniel Boyle had executed to the Central Building 
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and Loan Association, a private corporation organized under 
the general laws, and doing business in the city of Montgomery. 
The complainant claimed to be the assignee of the mortgage 
and secured note, and alleged that the cor poration was dissolved 
and its affairs settled and closed. The mortgage, as shown by 
the copy made an exhibit to the bill, was without date, though 
the note secured by it was dated “ February, 1871;” convey ed 
a lot in the city of. Montgomery, as security for the payment of 
the note according to the provisions of the constitution and by- 

laws of the corporation; and purported to be signed by said 
Daniel Boyle and his wife. The bill alleged that said Daniel 
Boyle died intestate, leaving three children as his heirs, whose 
names were mentioned, and who were alleged to be under four- 

teen years of age, and residing with their mother; and that 
letters of administration on his estate had been granted to his 
widow, Mrs. Mary Boyle, who was made defendant to the bill, 
but not in her representative character. Summons was re- 
turned duly executed on all of the defendants. A guardian ad 
litem seems to have been appointed for the infant defendants, 
and to have tiled an answer for them ; but neither the order ap- 
pointing him, nor his answer, is set out in the record ; nor does 
the record show that any answer was filed by the w idow, or any 
decree pro confesso entered against her. At the April term, 

1881, as the minute-entry recites, the cause was “ submitted for 
decree, on the bill and exhibits, answer of guardian ad litem, 
and testimony ;” and the chancellor thereupon ordered a refer- 
ence to the register, to state an account of the mortgage debt. 
The register made his report at the same term, and it was con- 
firmed without objection ; and the cause being submitted for 
decree, the chancellor rendered a decree of sale. The sale was 
made, and was reported to the court at its next term, the com- 
plainant in the bill becoming the purchaser. At the same term, 
after the confirmation of the sale, a petition was filed by Mrs. 

Boyle, alleging that she had no notice of the suit, that process 
was never served on her, and that she had a complete defense 
against the mortgage; denying its execution and validity on 
grounds particularly specified. The petition was supported by 
affidavits, and there were counter affidavits as to the service of 
process. The chancellor overruled and dismissed the petition, 

but without passing on its merits; tiolding that the former de- 
cree was final and conclusive, and could only be revised on 
error or appeal. The appeal is sued out by all the defendants, 
and errors are here assigned by them jointly. 


Gro. F. Moore, for appellants. 


Jas. WEATHERLEY, contra. 
VoL. LXXIIL. 
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BRICKELL, C. J.—The bill discloses that there is a per- 
sonal representative of the deceased mortgagor, his widow, who 
joined with him in executing the mortgage ; and yet fails to make 
her a party in her representative capacity. It is the settled 
rule in this State, that toa bill to foreclose a mortgage on lands, 
the personal representative of the deceased mortgagor is an es- 
sential party, as representing the personal estate, unless it is 
shown that the assets in his hands to be administered are dis- 
charged from all liability for the mortgage debt.— Dooley v. 
Villalonga, 61 Ala. 129. While it is the general rule, that an 
objection for the want of parties must be taken by demurrer, 
or by plea, or be insisted on in the answer; yet the want of an 
indispensable party, in whose absence a decree can not be prop- 
erly rendered, may be taken advantage of on the hearing, or 
on error.— Me Make nv. Me Make n, 18 “Ala. 576; Prout v. Hoge, 

Ala. 28. 

“The heirs of the deceased mortgagor are infants; and a de- 
cree for the sale of the entire mortgaged premises was rendered, 
without a reference to the register to ascertain and report, 
whether the premises were susceptible of division; whether a 
sale of a part would not satisfy the mortgage debt ; whether the 
interest of the infants did not require a sale in parcels, and the 
parcel which should be first sold. A decree of sale of mort- 
gaged lands which have descended to infants, or other persons 
not su/ juris, is irregular without such a reference.—2 Brick. 
Dig. 260, § 169. If the parties are sui juris, and do not in 
the Court of Chancery suggest or claim the reference, on error 
they will be deemed to have waived it.—Zvcknor v. Leavens, 
2 Ala. 140. The rule is otherwise, as to parties laboring under 
disabilities. 

We do not deem it necessary to consider any of the other as- 
signments of error, as the matters to which they refer, so far as 
of importance, can be remedied in the future progress of the 
cause in the Court of Chancery. 

For the errors pointed out, the decree must be reversed, and 
the cause remanded. 








——E 
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Martin v. King. 


Action tor Money Had and Ree ived, unde r Common and 
Special Counts. 


1. Waiver of trial by jury; agreement for, on former trial.—A written 
agreement in a civil cause, entered into by the parties or their attorneys 
of record, submitting the cause to the decision of the court without the 
intervention of a jury (Code, § 3029), being in abrogation of a valuable con- 
stitutional right and privilege, will not be construed to be binding on an- 
other trial at a subsequent term; particularly where a new party, in the 
meantime, has been introduced by amendment. 

2. Erasure or alteration in record off red in evidence.—When a record, 
or other written instrument offered in evidence, presents the appearance 
of an erasure or alteration, and there is ground of suspicion as to it, whether 
shown by inspection or by extrinsic evidence, the party offering it is re- 
quired first to remove the suspicion by explaining the erasure or altera- 
tion; but, where the erasure or alteration bears no such ear-mark ef 
fraudulent intent—as in this case, where the date of a will admitted to 
probate appears to have been changed from 1875 to 1873, and the record 
elsewhere shows that the testator died prior to 1875—the better doctrine 
is, that the change or correction will be presumed to have been made at 
the time the instrument was executed. 

3. Probate of will, and revocation there of, in Louisiana.—aA pre weeding 
to revoke the probate of a will, like an application for its probate, is a 
proceeding in rem; and notice thereof to non-resident persons who are 
interested must, Of necessity, be constructive, as authorized by law ; and 
under the laws of Louisiana, as proved in this case, this constructive 
notice is given by the appointment of a cvrator to represent and protect 
the interests of such non-residents. 


Appear from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Ciarke. 

The record in this case shows, that two separate actions were 
commenced on the 29th December, 1877, in favor of Mrs. Mary 
Ann King, a married woman, residing in Ohio; one of said ac- 
tions being against Almira A. Martin, and the other against 
Josephine Martin, both of whom were residents of said county 
of Mobile. The two actions involved the same facts and issues, 
and were tried and submitted together. In each action, the 
plaintiff sued to recover money alleged to have been had and 
received by the defendant, to and for the use of the plaintiff. 
The plaintiff was a surviving sister of one John Martin, who 
was a resident citizen of Louisiana at the time of his death, and 
who died at Bladen Springs, Alabama, in July, 1875; and the 
defendants were nieces of said John Martin. The money 


claimed and sued for was assets of the estate of said John Mar- 
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tin, and was received by the defendants as “ universal legatees ” 
under a will which was admitted to probate in the Second Dis- 
trict Court of New Orleans, and of which one J. P. Vairien 
was appointed the executor ; and the plaintiff claimed a portion 
of the money so received by the defendants, as her distributive 
portion of the estate, on the ground that the probate of said 
supposed will had been revoked by the same court which 
granted it, and that the decedent in fact died intestate. On the 
first trial, the cause having been submitted te the court for de- 
cision without the intervention of a jury, by written agreement 
entered of reeord (Code, § 3029), the court rendered judgment 
for the plaintiff in each case; but the judgment was reversed 
by this court on appeal, on the ground that the plaintiff's hus- 
band ought to have been joined with her as a_ party plaintiff, 
and the cause was remanded.— Aing v. Martin, 67 Ala. 177. 

After the remandment of the cause, the complaint was 
amended, by joining the plaintiff's husband asa co-plaintiff with 
her, and adding aspecial count claiming the money sued for as 
Mrs. King’s distributive share of the estate of her said deceased 
brother; and issue was joined on the plea of the general issue. 
The defendants also pleaded two special pleas, each averring 
that they received the money, not for the use and benefit of the 
plaintiff, but as theirown absolute property, under an order and 
deeree of the Second District Court of New Orleans: and there 
was a replication to these special pleas, averring the setting 
aside and cancellation of said order and decree ; to which repli- 
cation a demurrer was interposed, but overruled. On the trial, 
the parties having announced themselves ready, the defendants 
demanded and insisted on a trial by jury; but the plaintiffs in- 
sisted that the agreement entered into at the former trial was 
still binding, and tliat the cause should be tried by the court 
without the intervention of a jury. The court held that the 
agreement was still binding, and proceeded to try the cause 
without the intervention of a jury; to which ruling and de 
cision an exception was duly reserved by the defendants. 

“On the trial,” as the bill of exceptions further states, ‘ the 
plaintiffs offered in evidence a paper purporting to be a trans- 
cript of the reeord of the proceedings of the Second District 
Court of New Orleans, Louisiana, in a certain cause wherein 
Mary Ann King was petitioner, against John P. Vairien, 
Josephine Martin, and Almira A. Martin, as defendants; which 
was a suit, or proceeding, to annul a will of John Martin, al- 
leged to have been probated in said court, and to annul the or- 
ders and decrees of said court putting Josephine and Almira A. 
Martin in possession of his said estate. In and by said trans- 
cript it appeared, on pages two (2) and thirty-three (33) thereof, 
that an erasure and change had been made in the description 
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of the yearof the making of the said will sought to be set aside, 
whereby the year 1875 was evidently changed to 1873, and ap- 
parently in a different handwriting, and with different pen and 
ink; which original record or transcript is, by the order of said 
Circuit Court, in accordance with the rule of practice (No. 20) 
in such case made and provided, hereunto attached as an ex- 
hibit, for the inspection of the Supreme Court. When plain- 
tiffs offered said transcript in evidence, the defendants objected 
to its admission, and moved to exclude it unless and until plain- 
tiffs should first explain said manifest alteration of the record ; 
which objection the court overruled, and admitted said record 
as evidence, showing the date aforesaid to be 1873, when the 
original date, as written in said transcript, was 1875; to which 
ruling, admitting said record as evidence without explanation 
of said apparent alteration, defendants then and there excepted. 
“ Defendants objected to the admission of said record as evi- 
dence, also, for the further reason, that the same was an exem- 
plitication of the pre in a suit brought by said Mary 
Ann King against said J. P. Vairien and these defendants, to 
vacate and annul the probate of the will of said John Martin, 
under which defendants received said Martin’s estate, and the 
orgers under which defendants had received part of said prop- 
erty as legatees under the will of said Martin, and brought the 
same into this Siate; and that in and by said record it nowhere 
appeared that any personal service of process in said cause had 
been made on these defendants, ner any attachment or other 
process levied on their property; nor that they, or either of 
them, had any property whatever in the State of Louisiana at 
the time of the bringing of said suit; nor that they. or either 
of them, had appeared in said suit, either in person or by at- 
torney ; but that a curator ad hoc had been appointed to repre- 
sent these defendants as non-residents, by said Louisiana court, 
on plaintiff's motion in said court. Wherefore defendants ob- 
jected to the introduction of said transcript as evidence against 
them, and claimed that said proceedings were not binding on 
them, but were, as to them, ves inter alios acta. But the court 
overruled said objection, and admitted said transcript as evi- 
dence’ to which ruling and decision defendants excepted. 
“There was evidence, as appeared by said transcript, and by 
the depositions of John P. Vairien and Mary Ann King, intro- 
duced by the plaintiffs, that plaintiffs are husband and wife, 
and reside in Ohio, and have resided there for more than 
twenty years last past; and that defendants held, and had and 
received the money sued for, as legatees of John Martin, de- 
ceased, under the will made in 1873, and duly probated i 
Louisiana, and which was afterwards annulled and cancelled in 
the Supreme Court of said State; and that said Martin was 
VoL. LXXU. 
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domiciled in Louisiana at the time of his death, and had been 
for twenty years prior thereto; and there was evidence, also, 
showing the heirship of said Mary Ann King to the amount of 
one-third of said Martin’s estate, if he died intestate, and the 
receipt by the defendants, on the 24th August, 1875, of one- 
half of $6,625 each, of the moneys of said estate, from the said 
executor, under the decree of said court in which said will was 
probated ; and there was evidence also, by said transcript, show- 
ing the proceedings had in said District Court, the annulment 
of the said decree of probate, and the order putting said de- 
fendants in possession of said estate. The plaintiff introduced 
in evidence, also, the laws of Louisiana contained in the Civil 
Code, with leave to each party to read from the same all articles 
therein applicable to their case ; and also the following Reports 
of the Supreme Court of Louisiana: 6 La. Rep. 406 : 12 La. 
Ann. 558; 15 La. 527; 8 La. 231; 2 La. 303; 2 La. N. 8. 475; 
8 La. Ann. 431; 1 La. Ann. 171; 2 La. Ann. 562. Plaintiffs 
introduced in evidence, also, the statute laws of Ohio, showing 
that the money sued for, if recovered, was the statutory sepa- 
rate estate of the said Mary Ann King. This being all the evi- 
dence, the court thereupon gave judgment for the plaintiffs ;” 
to which ruling and judgment the defendants excepted. 

The refusal of a trial by jury, the several rulings of the 
court on the evidence, and the judgment of the court, are now 
assigned as error. 


H. Pinnans, and Overatt & Bersror, for appellants.—(1.) 
The right toa trial by jury is a valuable constitutional privilege, 
which can not be denied or abridged, except on the clearest le- 
. Stedham, 32 Ala. 525; United States 

; v. Rathbone 2 tau, C. C. 578. By the words of the statute 
« ‘ode, § 3029), atrial by jury may be waived, “ whenever the 
parties, or their attorneys of record, tile a stipulation i in writing” 
to that effect; but this statute must receive a strict construction. 
An agreement waiving a trial by jury, as in this ease, is a mere 
incident of the particu: ir trial, like an agreement as to the tes- 
timony of an absent witness; and has fulfilled its purpose when 
that trial is at an end. Particularly must this be the case, when 
anew party is afterwards introduced by amendment, who cer- 
tainly would not be bound by such prior waiver.— Benbow »v. 
Robbins, 72 NX. C. 422; Gage v. Nat. Bank, 86 Mlinois, 371. 
(2.) The transcript offered in ev idence contained manifest eras- 
ures and alterations, in handwriting and ink different from the 
body of the record; and these onght to have been explained, 
before the record was admitted in evidence.—1 Greenl. Ev 
$ 564, 13th ed.; Connally v. Spragins, 66 Ala. 258; Newcomb v. 
Presbrey, 8 Mete. 406, (3.) The decree of the L ouisiana court, 














358 SUPREME COURT (Dec. Term, 


[Martin v. King. ] 


annulling the probate of Martin’s will, was not admissible evi- 
dence against the defendants here, who were not before the 
court as parties, not having appeared, and not having been 
served with process.— Pennoyer v. Neff, 5 Otto, 714; Boswell 
v. Otis, 9 How. U.S. 336. That such a proceeding is not 7 
rem, was expressly decided in Gunes v. Fuentes, 2 Otto, 
10-20, 


Farru & CLovup, contra.—(1.) The court properly enforced 
the written agreement waiving atrial by jury.— Sawyer v. Pat- 
terson, 12 Ala. 275; Baird v. Mayor, 74 N.Y. 382; Bamber- 
ger v. Ti rry, 13 Otto, 40; Supervisor 8 Vv. Kennieell, 13 Otto, 
554; Mearney v. Case, 12 Wallace, 275; Phillips v. Moore, 
10 Otto, 208; Bruner v. Marcum, 50 Mo. 405. (2.) As to the 
admission of the transcript as evidence, the former decision in 
this case is conclusive.—Aving v. Martin, 67 Ala. 177. The 
alteration of a date explains itself, and makes the record con- 
sistent. If the transcript was not correct, the error should have 
been shown by the produc ‘tion of another, duly authenticated. 
Carroll v. Pathkiller, 3 Porter, 279. That the transcript was 
prima facie correct, see WV ‘oodbr “vdge v. Austin, + Amer. Dee. 
740. (3.) In the proceeding to annul the probate of the will, 
the defendants were represented by a ewrutor appointed by the 
court, according to the law of Louisiana; and they are con- 
cluded by the decree.—La. Civil Code, Art. 50-57, 1204-1213; 
David v. Cahouret, 1 La. Ann. ie Tarleton ac Pollard v. 
Johnson, 25 Ala. 311: Hunt v. Aere, 28 Ala. 580; 2 Brick. 
Digest, 148, § 236. (4.) The judgment of the court is not re- 
visable.— Norris v. Jackson, 9 Wallace, 125 








SOMERVILLE, J.—The right of trial by jury is a consti- 
tutional one, secured by the fundamental law in all cases, civil 
as well as criminal.—Const. 1875, Art. I, § $12. It is a right, 
however, in the nature of a privilege, and may be waived in 
certain cases authorized by law. The statutes of this State 
provide, that ‘an issue of fact in a civil case, in a court of 
common-law jurisdiction, may be tried and determined by the 
court, without the intervention of the jury, whenever the par- 
ties, or their attorneys of record, file a stipulation in writing 
with the clerk of the court, waiving a jury.”’—Code of 1876, 
§ 3029. : 

Upon the first trial of this cause, in the court below; the at- 
torneys entered into such a written stipulation, and the trial 
had was accordingly without the intervention of a jury. The 
only plaintiff to the suit, at 7 time, was Mary Ann King, 
one of the present appellees. on reversal of the cause in 
this court, her husband, Henry ny King, was joined as co- 
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plaintiff with her upon the second trial. The question is, 
whether the defendants in the second trial are bound by the 
agreement to waive a jury, entered into upon the first trial. It 
is our judgment, that they are not concluded by such waiver. 
The agreement, being one in abrogation of a valuable constitu- 
tional privilege, must, for this reason, be strictly construed. It 
would require a most liberal and enlarged construction, to ex- 
tend its operation beyond the particular trial apparently con- 
templated by it. It may be that litigants would be willing for 
the particular judge who presides at one trial to act as both 
judge and jury, and be entirely unwilling to risk his successor 
who might sit in judgment upon their rights at a subsequent 
trial. The parties to the suit, moreover, are not identical with 
those to the agreement. The first suit was one by the wife 
alone. The second, or present suit, has by amendment become 
one by both the husband and wife. The new party introduced 
is certainly not bound by it; and being without reciprocity, it 
would be inequitable to construe it to be only unilaterally 
obligatory. It required, in our opinion, a new agreement to 
debar the appellants of their right of trial by jury, and the 
court erred in not so ruling.— Benbow v. Robbins, 63 N.C. 422. 

It is objected, that the transcript of the proceedings of the 
Louisiana court was improperly admitted in evidence, because 
of certain appearances indicating the alteration in two parts of 
the record of the date of the testator’s will, changing it from 
November 18th, 1875, to the same date in 1874. It is true 
that, if an instrument, or record, presents the appearance of 
having been altered, and any ground of suspicion is presented, 
either by an inspection of it, or by extrinsic evidence, the par- 
ty proposing to offer it in evidence is required first to remove 
the suspicion, by accounting for the alteration. But, where 
the alteration bears no such ear-mark of fraudulent intent, it 
will be presumed to have been made contemporaneously with 
the execution of the instrument, or the making of the record. 
Such, at least, seems to be the better doctrine, being based upon 
the more charitable maxim, that the law never presumes a 
fraud.—1 Greenl. Ev. § 564; Crabtree v. Clark, 7 Shep. 337; 
Bailey v. Tuylor, 1i Conn. 53%. 

The correction of the date of the will in question presents 
no semblance of wrongful intent. So far from being suspi- 
cious in its nature, it but renders the record the more harmo- 
nious in its various parts, and rescues it from the imputation of 
both inconsistency and absurdity. When the cause was last 
before us, we observed, on an objection taken to a misdescrip- 
tion in the date of the will, as follows: ‘The pleadings all 
clearly show the purpose of the suit. The will is set out cn 
hwe verba, and is described as dated November 18, 7873. The 
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subsequent misdescription, in the judgment of the court, of 
the year in which the will was executed, stating it to be 1875, 
instead of 1873, is aclerical error manifest on the face of the 
proceedings, and is rendered more plain and certain, if possi- 
ble, by the established fact, apparent from the record, that the 
testator died prior to the year 1875.”—Aing v. Martin, 67 
Ala. 181. As we then said, such a record may be said to cor- 
rect itself, and we so construe it. 

It is not denied that the proceeding in Louisiana, by which 
the will of the decedent, John Martin, was probated, was a 
proceeding in the nature of one 7» rem: yet it is insisted that 
the petition to revoke the probate was a suit /nter partes, be- 
cause the appellants had come into possession of property un- 
der the will. A judgment 7x vem has, among many other de- 
finitions, been said to be, “an adjudication upon the status of 
some particular subject-matter, by a tribunal having competent 
authority for that purpose ;” or,in other words, “a solemn de- 
claration preceeding from an accredited quarter, concerning 
the status of the thing adjudicated upon, which very declara- 
tion operates accordingly upon the sfatvs of the thing adjudi- 
cated upon, and, ¢pso facto, renders it such as it is thereby de- 
clared to be.”—2 Smith’s Lead. Cases, pp. 585-6; Freeman 
Judg. § 606. In such eases, the only practicable service as to 
non-residents must be constructive notice, the whole doctrine 
of which is the creature of necessity. Without its aid, the 
arm of every court would be paralyzed in its efforts to do jus- 
tice, by the simple election of litigants to evade its process by 
becoming fugitives from its territorial jurisdiction. There is 
nothing unreasonable in the view, that one who acquires prop- 
erty under the terms of a probated will, takes it subject to the 
right of the court, which established its probate, likewise to 
revoke it, if adjudged to be founded in error, fraud or mistake. 
The status of the res, in such event, must necessarily be de- 
termined by the local jurisdiction which had authority over the 
subject- matter. The court in Louisiana possessed the same an- 
thority to revoke the probate of the will, as_to establish it. 
Constructive service was all that could be given, in view of the 
non-residence of the defendants in the proceeding. If the form 
vei site proceeded according to its own laws governing such no- 
tice, it is all that we can require. This seems to have been 
done in the appointment of a curator ad hoe, to appear and 
represent the interests of the non-resident litigants, according 
to the practice of the civil law, which is a substitute, as we 
take it, for our method of publication.—Cooley’s Const. Lim. 
499-500; Freeman on Judg. $$ 606, 607, 608, 612; 2 Brick. 
Dig. 159, $$ 38, et sey.; Aumpe v. Coons, 63 Ala, 448. 

For the error of the Cireuit Court in refusing the appellant’s 
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demand for a jury trial, the judgment must be reversed, and the 
cause remanded, although in other respects its rulings are, in 
our opinion, entirely free from error. 


Turner v. Wilkinson. 


Bill in Equity to have Absolute Deed declared Mortgage, and 
Jor Redemption and Account. 


1. When absolute deed will be declared mortgage.—In a court of equity, 
a conveyance of lands, absolute and unconditional on its face, will be 
declared and established as a mortgage, on clear and certain proof that 
the parties intended it should stand simply as a security for a debt; and 
this fact may be proved by parol evidence, or may be shown by a sepa- 
rate writing. 

2. Whether transaction is mortgage, or conditional sale-—When the 
conveyance is absolute on its face, and the controversy is whether it was 
intended as a mortgage or an unconditional sale, the party asserting that it 
was intended as a mortgage must show, by clear and convincing evi- 
dence, that it was so understood and intended by the parties at the time 
of the original transaction; but, when it is admitted that the transaction 
Was not, as the conveyance on its face imports, an absolute and uncon- 
ditional sale, and it is doubtful whether it was intended as a mortgage 
or as a conditional sale, the court is inclined to consider and treat it asa 
mortgage. 

3. Same.—The court states the tests of controlling importance in such 

cases, as laid down in former decisions, and declares the transaction in 
this case, when subjected to these tests, to have been intended as a mort- 
gage, and not as a conditional sale. 

4. Protection extended to bona fide purchaser without notice.—A pur- 
chaser in good faith, and for valuable consideration, of lands chargeable 
with an outstanding equity, of which he had no notice until after he had 
paid the purchase-money, will be. protected against it in a court of equity. 

5. Mortgagre’s liability for rents and profits. —A mortgagee in posses- 
sion, and in the perceptien of rents and profits, is held accountable for 
them as a trustee; and this principle is here applied against the grantee 
in an absolute conveyance, which is declared and established as a mort- 
gage only, after he had sold and conveyed to a bona fide purchaser for 

valuable consideration without notice. 


Apprat from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on 11th August, 1881, by Mrs. 
Mary E. Turner, against W. W. Wilkinson, * Benjamin F. Kil- 
gore, and John F. Barganier; and sought to have a deed for 
a tract of land executed by the complainant to said Wilkinson, 
which was absolute on its face, declared to be a mortgage, and 
for a redemption and account under it. A copy of the conv ey- 
ance was not made an exhibit to the bill, and it was alleged 
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that it had never been recorded ; that it was executed in April, 
1877, was intended only usa mortgage, and was given to secure 
the re-payment of $575, money ‘advanced by said W ilkinson, 
for complainant, to one D. G. Dunklin, to effect a redemption 
of the land from sale under a f. rmer mortgage to said Dunklin, 
which had been foreclosed. The bill alleged, also, that the 
transactions with Dunklin were conducted, on the part of the 
complainant, by said Wilkinson and her father, as her agent, 
and that the instrument which she signed was represented to 
her to be a mortgage, and was so intended; that she afterwards 
discovered that Wilkinson, instead of taking a conveyance from 
Dunklin to her, had taken a conveyance directly to himself ; 
that he entered into the possession of the land soon afterwards, 
and continued in the possession, taking the rents and profits to 
his own use, until he sold a portion of the land to said John 
F. Barganier, and another portion to said Benjamin F.  Ixil- 
gore, both of whom had notice of the complainant's as- 
serted rights. On these allegations, the complainant prayed 
that an account might be taken of the debt due from her to 
said Wilkinson, and of the rents and profits with which the 
defendants were respectively liable; that the deed from Dunk- 
lin to Wilkinson be declared fraudulent and void, and be ean- 
celled; that the complainant be permitted to pay Wilkinson 
any balance that might be found due to him; that the mort- 
gage to him, or conveyance intended as a mortgage, be satistied 
and discharged, and the legal title to the lands be vested in the 
complainant by the decree of the court. 

An answer to the bill was filed by Wilkinson, denying that 
the conveyance from the oe to him was intended as 
a mortgage, and alleging that the facts were these: that the 
complainant applied to him, before the expiration of two years 
from the mortgage sale at which Dunklin had bought the lands, 
fora loan of money to enable her to redeem from Dunklin, but 
he refused to lend or advance the money; that afterwards, 
more than two years from the sale having expired, being an- 
noyed with the persistent importunities of the complainant and 
her father, he finally agreed to buy the land from Dunklin, at 
the price which he was willing to take, and to allow the com- 
plainant a further time to redeem it; that he did effect this 
arrangement, paid the money to Dunklin (8575), and took from 
him an absolute conveyance of the land; that he also agreed 
to let the complainant redeem the land at any time prior to 
March Ist, 1878, “and, to secure himself from any annoyance 
if she saw fit not to redeem, complainant also executed to him 
her deed of conveyance, with covenants of warranty, as_ will 
appear in evidence on the trial of this cause.” He alleged that 


the complainant had never offered to ell the land within 
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the time agreed on, and insisted that she had lost all right of 
redemption, and that he held the land absolutely, free from 
any right or claim of redemption, as Dunklin held it at the 
time he sold and conveyed to respondent. Answers were also 
tiled by Kilgore and Barganier, each claiming to be a purchaser 
for valuable consideration without notice. 

On final hearing, on pleadings and proof, the chancellor held 
that the complainant was not entitled to any relief, and there- 
fore dismissed her bill; and his decree is now assigned 
error. 


Beet. & Lang, and J. F. Sraniines, for appellant.—As to 
the material facts in this case, there is no conflict in the evi- 
dece; and the enly question is, whether the transaction be- 
tween the parties was intended as a mortgage, or as a condi- 
tional sale. It is conclusively shown that the transactions com- 
menced in an application for the loan of money; that the 
money was loaned, or advanced to Dunklin, for the complain- 
ant, to give her a longer time to redeem her land; that the 
‘conveyances were intended as security to Wilkinson for the 
money so loaned or advanced ; and that the land was worth at 
least three times the sum advanced. These facts are all recog- 
nized ‘ndiciu of a mortgage, and, ving’ they coneur, make out 
a very strong case.— Williamson v. Culpepper, 16 Ala. 211; 
Locke v. Palmer, 26 Ala. 362; Turné pe weed v. ¢ ‘unningham, 16 
Ala. 501: Crews v. Threadgill, 35 Ala. 334: Parish v. Gate: 8, 
29 Ala. 254: Ailand +. Radford, 7 Ala. 724: Hudson v. Is- 
hell, 5 Stew. & P. 67; English v. Lane, 1 Porter, 32s;47 Mo. 
543: 65 N. C. 520; 15 Minn. 69; 59 Barbour, G51. If the 
evidence leaves it doubtful whether a mortgage or a condition- 
al sale was intended, the court inclines to construe and treat it 
as a mortgage.---Loche v. Palmer, 26 Ala. 312; MeNVeill 
Vorsworthy, 39 Ala. 156. Another fact is proved, which is 
irreconcilable with the idea of a conditional sale, and show; 
conclusively that the transaction was intended as a mortgages 
the facet that complainant delivered between two and three 
bales of rent cotton, to Wilkinson or his agent, in payment of 
interest ‘on the loan for the first vear. This shows that there 
was a debt, recognized and existing; and it was entirely un- 
necessary that there should be a note, or other written evidence 
of it, when the defendant held the legal title to the property 
as security. Kilgore fails to make out the defense of a bona 
Jide paediaiee for value without notice.— Wells v. Morrow, 38 
“Ala. 12: ; Jewett v. Palmer, 7 Johns. Ch. 68; Wormley v. 
oe S Wheaton, 449. It the defense of Barganier is 
made out, then Wilkinson becomes liable for the purchase- 
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money received from him, with interest, and must apply it in 
reduction of the mortgage debt. 


J. C. Ricnarpson, Joun Gamsie, and Warts & Sons, contra. 
To sustain a bill like this, which seeks to change the character 
of an instrument under seal by parol evidence, the proof must 
be clear, consistent, and convincing, leaving no room for doubt 
or uncertainty.— West v. Hendrix, 28 Ala. 235; F *hillips v. 
Croft, 42 Ala. 477; Brantley v. West, 27 Ala. 552; Sewell v. 
Price, 32 Ala. 98: Harris v. Miller, 30 Ala. 224: Chapman 
v. Hughes, 14 Ala. 220; Robinson v. Farrelly, 16 Ala. 477; 
B. & L. Asso. v. Robertson, 65 Ala. 386. Here, instead of 
this full measure of proof, the evidence is weak, meagre, and 
unsatisfactory. The conveyance is absolute on its face ; and 
while the complainant swears that it was represented to her to 
be a mortgage, and was so intended by her, she does not state 
by whom the representation was made, nor prove that it was 
in fact made by any person; while the defendant denies that a 
mortgage was intended by him, and claims that it was “a 
straight. out purchase,” with an agreement to let the complain- 
ant re-purchase within a specitied time; and Harris, his agent, 
corroborates his statements. To establish the instrument as a 
mortgage, there must be the concurring intention of both par- 
ties at the time the transaction is entered into; and this cer- 

tainly is not proved, when it is simply alleged by one party, 
and contradicted, in terms more full and explicit, by the other. 
Without an existing debt, there could be no mortgage; and 
can the court say, on the facts proved, that if the defendant 
should seek to establish and forclose his conveyance as a mort- 
gage, and the property should bring less than the amount paid 
by him, with interest, he could have a personal decree against 
the complainant for the balance? It is submitted that, on the 
facts proved, the transaction was a conditional sale, and not a 
mortgage.— Authorities above cited; also, Jones on Mortgages, 
$ 256; Conway v. Alewander, 7 Cranch, 218; MeAvnstry v. 
Conly, 12 Ala. 678; Flagg v. Mann, 14 Pick. 467. This 
court will not, in any case, reverse the chancellor’s decision on 
a question of fact, unless clearly convinced that he erred. 
Rather v. Young, 56 Ala. 94; Bryan v. Hendrix, 57 Ala. 387. 





BRICKELL, C. J.—The purpose of the original bill, filed 
by the appellant, is the redemption of certain lands, which it is 
averred she conveyed by way of mortgage to the appellee, Wil- 
kinson, as a security for the repayment of money borrowed. 
The conveyance to Wilkinson is, in form and terms, absolute 
and unconditional. 

In a court of equity, the character of the conveyance must 
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be determined by the clear and certain intention of the parties ; 
and if there be an agreement between them, that it shall oper- 
ate as a security for a debt, it can and will operate only as a 
mortgage. The agreement may be expressed in the deed, or 
in a separate writing, or it may rest in parol; for it is now well 
settled, that, in equity, parol evidence is admissible to convert 
into a mortgage an instrument appearing on its face to be an 
absolute conveyance.—2 Brick. Dig. 271, § 316; IZ. B. & Z. 
Asso. v. Robertson, 65 Ala. 472... When the conveyance is ab- 
solute, and the controversy is, whether the parties contemplated 
an unconditional sale or a mortgage, the party claiming that it 
was intended as a mortgage, if the fact is denied, must show 
by clear and convincing evidence that, at the time of the origi- 
nal transaction, it was intended and understood by both parties 
the conveyance should operate only as a security for a debt. 
2 Brick. Digest, 271, $$ 318-22. But, when it is an admitted 
fact, that the transaction was not an absolute, unconditional 
sale, as the conveyance imports, and the controversy is, whether 
a mere mortgage or a conditional sale was intended, a court of 
equity is inclined to consider the transaction as a mortgage. 
For, by this construetion, complete justice can be done to both 
parties; the mortgagee is secured in the payment of the money 
he may have loaned or advanced, with its accruing interest, and 
the mortgagor is protected in his equity of redemption; while, 
if the other construction was adopted, the time limited for the 
re-purchase must be precisely observed, or the right to reclaim 
the property is irretrievably lost ; oppression could be exercised 
over the needy, and undue advantage taken of their distressed 
or embarrassed circumstances.— 7 urnipseed v. Cunningham, 
16 Ala. 501: Locke +». Palmer, 26 Ala. 312; Parish v. Gates, 
29 Ala. 254: Crews vr. Threadgill, 35 Ala. 334; MeNe?// +. 
Norsworthy, 39 Ala. 156. 

It is not pretended, in the present case, that the transaction 
between the parties was, as the conveyance on its face expresses, 
an absolute, unconditional sale. It is an admitted fact, that 
there was a cotemporaneous agreement, subjecting the con- 
veyance to conditions or trusts not expressed upon its face. 
The point of contention is, whether a mortgage or a conditional 
sale was intended. The lands had been sold under a mortgage 
executed by the appellant, and purchased by Dunklin. The 
statutory period of redemption had expired, but Dunklin gave 
to the appellant the privilege of redeeming notwithstanding 
that fact, upon the same terms and conditions on which she 
could have been let in to redeem, if within due time she had 
asserted her rights. The amount of money necessary to effect 
the redemption was agreed upon and settled between the ap- 
pellant and Dunklin. There had been negotiations between 
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the appellant and Wilkinson, resulting in his furnishing the 
money to pay Dunklin; and it was paid to him by Harris, Wil- 
kinson’s clerk and agent. Dunklin executed to the appellant a 
quit-claim conveyance, and she executed to Wilkinson the con- 
veyance now in question, and he gave to her a writing showing 
the agreement between them. The w riting is not pr odneed, and 
the only account of its absence is that given by the appellant 
(which is not denied); that at the request of Harris, the agent 
and clerk of Wilkinson, who seems to have taken an active part 
in all the transactions, she sent it to him, that Wilkinson might 
indorse upon it an enlargement of the time for redemption, 
but it was never returned to her. Parol evidence of its con- 
tents was introduced by both parties, without objection. The 
appellant states that she was to have two years to redeem the 
lands, paying the money advanced to Dunklin, in two equal 
installments. Harris states that she was to have until the fall of 
1878 (a few months less than two years), to redeem; and th: : 
he has no recollection that she was to be forever barred, 
within that period she did not redeem. Wilkinson does Jo 
state any thing in reference to this writing, further than a gen- 
eral denial that the conv eyance to him was to be regarded as a 
mortgage. This is all the evidence in reference to the transac- 
tion, and it will be seen that it is very meagre, and not very 
satisfactory. There is, however, no material conflict between 
the appellant and Harris; they coneur in the fact, that the ap- 
pellant had a right to redeem upon the re-payment of the money 
advanced by Wilkinson. Whether by redemption the parties 
intended re-purchase, i is matter of inference to be drawn from 
all the facts and circumstances. 

Although it is difficult to establish fixed rules, by which to 
determine whether a particular transaction is a mortgage, or a 
conditional sale, there are some facts which are regarded as of 
controlling importance in determining the question. Did the 
relation of debtor and creditor exist, before and at the time of 
the transaction ¢ or, if not, did the transaction commence in a 
negotiation for a loan of money? Was there great disparity 
between the value of the property, and the consideration pass- 
ing for it? Is there a debt continuing, for the payment of 
which the vendor is liable? If any one of these facts is found 
to exist, in a doubtful ease, it will go far to show a mortgage 
was intended. If all of them are found concurring, the trans- 
action will be regarded as a mortgage, rather than a ’ conditional 
sale, unless the purchaser, by clear and convincing evidence, 
removes the presumptions arising from them. —Filand v. Rad- 
Jord, 7 Ala. 724; Robinson v. Farrelly, 16 Ala. 472; Locke v. 
Palmer, 26 Ala. 312; Crews v. Threadgill, 35 Ala. 334; J/. 
B. & L. Asso. v. Robertson, 65 Ala. 382. All these indicia 


VoL. LXXxll. 











1882. } OF ALABAMA. 367 
[Turner v. Wilkinson. ] 


of a mortgage are shown in the present case. The parties were 
first brought into relationship by a negotiation for a loan of 
money—there was no pr oposition to buy, or to sell the lands ; 
for, at the time when the negotiations commenced, the appellant 
had in them no alienable interest. The money advanced was 
but little more, if so much, as one-third of the value of the 
lands. There was no note or memorandum given for the pay- 
ment of the money advanced to appellant, and that is always a 
circumstance which tends to show that a mortgage was not in- 
tended ; for, generally, when there is no debt, there i is no mort- 
gage, and when there is a debt, there can not be a conditional 
sale. But, that no evidence in writing of the debt is taken, is 
only a circumstance—it is not conclusive.—ohinson v. Far- 
relly, 16 Ala. 472; Turnipseed v. Cunningham, Ib. 501; ML. 
B.&L. Asso. v. Robertson, 65 Ala. 382. The value and weight 
of it as a cireumstance depends upon all the facts and cireum- 
stances with which it is connected The debt may exist, and 
may be capable of proof, though a bond, covenant, or note for 
its payment is not given ; and in this case, the transaction origi- 
nating in a loan of money, the evidence of the loan proves the 
debt. It was known to Wilkinson, that the appellant was not 
of ability to pay the money advanced, otherwise than from the 
lands; and of these he had an absolute conveyance. Obviously, 
it would seem to the parties a rather useless ceremony, that a 
memorandum in writing of the debt should be given, when in 
his own hands, and under his own control, Wilkinson had all 
the property of the appellant which could be subjected to its 
payment. If we concede that the least which may be said, in 
view of all the evidence, is, that there may be a doubt whether 
a mortgage or a conditional sale was intended, the doubt must 
be resolved in favor of the appellant, rather than to suffer her 
creditor to gain the unjust advantage of acquiring her lands for 
much less than their real value; an advantage, it may be re- 
marked, he could not have gained, if he had dealt directly with 
Dunklin, who, upon the same consideration, would not have 
parted with the lands to any one else than the appellant. 

A bona fide purchaser, upon a valuable consideration, of 
lands chargeable with an outstanding equity, of which he has 
no notice until after the payment of the purchase-money, a 
court of equity favors and protects, and will not divest him of 
the legal estate, or enforce the equity against him. It is in 
this relation, the appellee, Barganier, stands. He purchased 
from Wilkinson, upon a fair and valuable consideration, paying 
in full the purchase-money, and receiving a conveyance of the 
legal estate, without notice of the equity of theappellant. But, 
while protection is afforded to him, Wilkinson must account for 
the purchase-money received from him, and the accruing in- 
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terest. He must also be charged with all reuts received by 
him. A mortgagee in possession, and in the perception of 
rents and profits, “must account for them as a trustee.— Powell 
v. Williams, 14 Ala. 476; Morrow v. Turney, 35 Ala. 131. 

The result is, the chancellor erred in decreeing the transac- 
tion was a conditional sale, and not a mortgage. The decree 
must be reversed, and a decree here rendered in conformity to 
this opinion. 





MeCall v. Jones. 


Special Action on the Case for Damage s, against Purchaser of 
Crop with Notice of Lien. 


1. Conclusiveness of judgment as bar to another suit.—The rule of res 
adjudicata, or former recovery, is confined to those cases in which the 
parties are the same, the subject-matter the same, the identical point 
directly in issue in each, and the judgment in the first suit rendered on 
that point ; ; and it is essential, also, that the former judgment was ren- 
dered on the merits of the case. 

2. Same; what is decision on merits ; misjoinder and nonjoinder.—lt is 
not always easy to determine what issues may be considered as involving 
the merits of the case ; but it seems to be ge nerally conceded, that when 
the suit is defeated on the single ground of a misjoinder or nonjoinder of 
parties plaintiff, the judgment is not a decision on the merits, and is not 
a bar to another suit. 

3. Same.—An action by husband and wife as joint plaintiffs, to re- 
cover damages for the conversion of property belonging to the wite’s 
equitable estate, which had been reduced to possession, having been de- 
feated on the ground that there was a misjoinder of parties plaintiff, the 
judgment is not a bar to a subsequent action by the husband alone, suing 
as trustee ; though, ‘f seems, if the first action had proceeded to judgment 
on the merits, the question of misjoinder not being raised, the judgment 
would be a bar to the second action. 


Apprat from the Cireuit Court of Lowndes. 

Tried before the Hon. Joun Moore. 

This action was brought by Tristam B. McCall, ‘as husband 
and trustee of Laura A. McCall, his wife,” against John W. 
Jones; and was commenced on the Ist June, 1882. The com- 
jlaint contained only a single count, claiming two hundred dol- 
0 as damages, “* for this: “that (to- wit) on Ist December, 1881, 
defendant received and took from one Peter Patton about eighty 
bushels of corn, and about three hundred pounds of seed-cotton, 
worth, to-wit, one hundred dollars ; on whieh said corn and cot- 
ton, plaintiff avers that said Laura A McCall, who is plaintiff's 
wife, had, at the time the same was so taken, a lien for money, 
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provisions, and necessary teams to make a crop, which plaintiff, 
as such trustee, avers were advanced by said Laura A. McCall as 
landlord, to said Peter Patton, to enable him, said Patton, to 
make acrop on land rented by him from said Laura A. McCall 
in 1881; and plaintiff, as trustee as aforesaid, avers that said 
Laura A. rented to said Patton, for the year 1881, to-wit, thirty 
acres of land, which plaintiff avers was and is a part of the equi- 
table separate estate of the said Laura A. ; and plaintiff, as such 
trustee, avers that said advances were made to said Patton for 
the sustenance and well-being of said Patton or his family, or 
for preparing said rented land for cultivation, or for cultivating, 
gathering, saving or handling the crop grown on said rented 
land for market ; and plaintiff further avers, that said cotton 
and corn, so taken and received by the defendant, was raised on 
said land so rented by said Patton from said Laura A. McCall 
in the year 1881; and that plaintiff, as husband and trustee of 
said Laura A., had a lien thereon for said advances; and that 
said defendant, well knowing that said sum for advances was so 
due to plaintiff as husband and trustee of said Laura, and that 
plaintiff had a lien therefor on said corn and cotton, took and 
received said corn and cotton, and converted the same to his 
own use, thereby wn 2 the plaintiff, as husband and trustee of 
said Laura A., thereof; to their great damage, two hundred 
dollars. And plaintiff further avers, that said ‘advances due by 
said Patton were and are part of the equitable separate estate 
of the said Laura A., who is a married woman, and is the wife 
of plaintiff ; and he sues as husband and trustee of his said wife.” 
The defendant filed a special plea in bar, as follows: That 
on the 9th December, 1881, said Laura A. MeCall, the identi- 
cal person who is named in the present suit, caused to be sued 
out of this court against the said John W. Jones, the defendant 
in the present suit, a summons and complaint, acopy of which is 
hereto attached as a part of this plea, marked Evhihit A; which 
said summons and complaint were duly served on this defend- 
ant; and afterwards, at the last term of this court, said cause 
coming on to be tried,and both parties having announced them- 
selves ready, the plaintiff moved the court to amend the said 
summons and complaint by making T. Bb. McCall a party plain- 
tiff, and by striking out of the complaint then before the court the 
averment that the damages sued for are the separate statutory 
estate of the said Laura A. McCall; which motion was allowed 
by the court, and said amendment was made; and afterwards, 
on the same day, the parties m said cause thereupon came, and 
the defendant pleaded not guilty to said complaint, and the par- 
ties joined issue on said plea, and the cause was tried by a jury, 
who rendered a verdict in favorof the defendant in said cause ; 
and thereupon the court rendered judgment on said verdict, in 
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favor of the defendant, that he go hence, &e. ; all of which will 
more fully appear by a copy of said judgment-entry, hereto at- 
tached as a part of this plea, marked Erhibit B; which said 
judgment remains of record in full force, not rev ersed, nor set 
aside. And the defendant avers, that the said T. B. MeCall, 
named as plaintiff in said former suit, is the same person who 
is the plaintiff in the present suit; that the causes of action in 
said former suit are the same identical causes of action men- 
tioned in the summons and complaint in the present suit, and 
none other; that the lien sought to be enforced in the present 
suit, and the conversion alleged in the present suit, are the same 
identical lien and the same conversion mentioned and alleged in 
said former suit, &e. 

The complaint in the former action, as set out in the exhibit 
to the plea, is entitled “ Laura A. McCall, plaintiff, v. John W. 
Jones, defendant,” and in these words: ‘The plaintiff claims 
of the defendant two hundred dollars damages, for that, to-wit, 
on Ist December, 1881, defendant received and took from one 
Peter Patton eighty bushels of corn, and, to-wit, about three 
hundred pounds of seed-cotton, worth, to-wit, one hundred dol- 
lars; on which cotton and corn, plaintiff avers that she then 
had, at the time the same was so taken, a lien for advances in 
necessary teams and provisions, which plaintiff avers were made 
by her as landlord to said Patton to make a crop in 1881; and 
plaintiff avers that she rented, to-wit, thirty acres of land to said 
Patton for the year 1881, and advanced to him in teams and 
provisions, to-wit, two hundred dollars ; and that said corn and 
cotton was raised on said land so rented by plaintiff to said Pat- 
ton; and that said advances being due, and said defendant 
knowing the same was due, and knowing that plaintiff had a 
lien thereon for said advances, received the same, and converted 
the same to his own use, thereby depriving plaintiff thereof ; to 
plaintiffs damage, two hundred dollars. Plaintiff avers, that 
said advances due by said Patton are her statutory separate es- 
tate under the laws of Alabama, she being a married woman.’ 

The judgment-entry, as shown by the exhibit, was as follows: 
“Came the parties, by their attorneys, and the plaintiff moves 
the court to amend the summons and complaint, by making T. 
B. McCall a party plaintiff, and by striking out of the complaint 
the averment that the damages sued for are the separate statu- 
tory estate of the said Laura A. McCall; which motion is granted. 
Thereupon came a jury,” &e., “who, being impanelled and 
sworn according to law well and “truly to try the issue joined 
between the parties, on their oaths say, ‘ we, the jury, find for 
the defendant.’ It is therefore considered by the court, that 
the defendant go hence,” &e. 


There was a demurrer to this plea, which the court overruled, 
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and the plaintiff then filed three replications to it; the first al- 
leging, that the verdict and judgment in the former action “ was 
rendered upon the sole question, whether the parties plaintiff in 
said suit could maintain said suit, the testimony showing that 
the property injured was the equitable separate estate of the said 
Laura McCall, and no other question was involved or decided 
in said suit;”’ the second, that the instrument produced and 
read in evidence on the trial of the former suit, as showing the 
plaintiff's title, showed that Mrs. McCall’s estate in the prop- 
erty was an equitable separate estate, and thereupon the court 
charged the jury that the plaintiffs could not recoverin that ac- 
tion, and the jury returned a verdict for the defendant, and no 
other issue was involved or decided; and the third, that the 
only issue involved or tried in the former suit was the right of 
the plaintiffs, under the amended complaint, to recover for the 
conversion of the property shown by the evidence to belong to 
the equitable separate estate of Mrs. McCall ; and that the court 
having excluded from the jury, as evidence, the deed under 

which she claimed the property, and which was set out in the 
replication, “ plaintiffs thereupon refused to proceed further, 
and thereupon the jury rendered the verdict set up in said plea, 
and no other evidence was submitted to said jury, and no other 
issue was submitted to them, or tried by them.” The court 
sustained a demurrer to each of these replications ; and issue 
being joined on the plea, allowed the record of the former judg- 
ment to go to the jury as evidence supporting it ; to which rul- 

ing an exception was reserved by the plaintiff. 

The rulings of the court on the pleadings, and the admission 

of the record as evidence, are now assigned as error. 


R. M. Witrramson, and Cook & Enocns, for appellant, cited 
Pickens v. Oliver, 29 Ala. 528; Bolling v. Mock, 35 Ala. 727; 
Holley v. Flournoy, 54 Ala. 99; Bigelow v. Winsor, 1 Gray, 
Mass. 299; Benz v, Hines, 3 Kan. 397; Freeman on Judg- 
ments, 252. 


Warts & Sons, contra, cited 0’ Neal v. Brown, 21 Ala. 282; 
Michan and Wife v. Wyatt, 21 Ala. 813; Lewis v. Waring, 
53 Ala. 618. 


SOMERVILLE, J.—The rule of ves adjudicata, or former 
recovery, is confined to those cases where the parties to the two 
suits are the same, the subject-matter the same, the identical 
point is directly in issue, and the judgment has been rendered 
in the first suit on that point.— Gilbreath v. Jones, 66 Ala. 129; 
2 Smith’s Lead. Cases, 609 [573]; Freeman on Judg. § 258. It 
is not only essential that the issue, or point in question, must 
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either have been actually decided, or necessarily involved in 
the tirst case, but the first judgment, sought to be pleaded in 
bar in the second suit, will not be available as a defense, unless 
it was a judgment on the merits of the case-—Me Donald vw. 
Mobile Life y Co., 65 Ala. B58: Freeman on Judg. § S$ 460; 

1 Greenl. Ev. § 528; Hutchinson v. Dearing, 20 Ala. 798. 
And it is, furthermore, now settled, that if the issue in the 
first trial was broad enough to cover that in the second, extrin- 
sic or parol evidence, which is not contradictory of the record, 
is admissible to show that the matters involved or decided were 
the same.—Chamberlain v. Gaillard, 26 Ala. 504; Wells’ Pes 
Adj, 252, § 297; Freeman on Jqdg. $$ 260-263. 

As to what issues may be consider ed as involving the merits 
of a case, it is not always easy to determine. but it seems 
generally to be conceded, that where a suit has been defeated 
for non-joinder or misjoinder of parties plaintiff? before the 
court, a judgment rendered alone on this ground can not be 
considered asa decision on the merits.—Freeman on Judg. 
$$ 263, 266; 2 Smith’s Lead. Cases, 673; Wells’ Pes. Ad). p. 
15, § 19, p. 3861, § 440, p. 384, $ 455; Vaughan v. O Brien, 
57 Barb. (N. Y.) 491; Hughes v. United States, 4 Wall. 237; 
Miller v. Maurice, 6 Hill, 114; Hill v. Huckabee, 70 Ala. 183. 

It is evident that, in view of this principle, the court erred 
in ruling that the judgment rendered in the first suit was a bar 
to the present action. The first suit was brought by the wife, 
Mrs. Laura McCall, alone, but was amended so as to join, asa 
co-plaintiff, her husband, Tristam B. MeCall, who sues as sole 
plaintiff in the present action. We thus had the case presented, 
of husband and wife suing at law, as joint parties plaintiff, tor 
what the evidence disclosed to be the’ wife’s equitable separate 
estate, which had been previously reduced to possession. It is 
clear, therefore, that the first suit could only have been insti- 
tuted by the husband in his own name alone, and that pe wife 
was improperly joined with him.—DPckens _v. Oliver, 29 Ala. 

528;-Gerald v. McNenzie, 27 Ala. 166. The fact is clearly 
pore in the pleadings, and is admitted by appellee’s demur- 
rer, that the cause went off upon the point, expressly adjudged 
by the court, that the husband and w7fe could not jodntly main- 
tain such an action. The issue decided, therefore, was one of 
misjoinder of parties plaintiff, involving their capacity to sue, 
rather than the non-existence of a meritorious cause of action 
in behalf of a proper plaintiff. Although the husband may 
have had, on the merits of the case, a good cause of action, 
fully sustained by the evidence; yet the action must, of neces- 
sity, have failed, because of the rule that, where several per: 
sons sue jointly as plaintiffs, they must show a joint cause of 
action against the defendant, and all must recover or none can 
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do so.— Me Leod v. McLeod, at present term; James v. James, 

55 Ala. 520; Hardeman v. Sims, 3 Ala. 747. 

There are no two opinions about the legal proposition, that 
the same issue must be presented in both suits, in order that 
there should be a bar, or else the former adjudication ean not 
be conclusive between the litigants.—Wells’ 7es Adj. 240, 
$282; Beadle v. Grahaws Adiv’r, 66 Ala. 99. The question 
in this suit is not one of the misjoinder of proper parties 
plaintiff—the point upon which it was adjudged that the plain- 
tiff in the first action must fail. The husband sues alone, as 
the trustee of the wife, for her equitable separate estate, which 
had already been reduced to possession, the contract creating it 
appointing no special trustee: and there can be no doubt of 
his capacity to maintain the suit in his own name.—/?ichens v. 
Oliver, 2) Ala. 528. The same issne not being presented in 
both suits, and the first suit having been decided for misjoinder 
of parties plaintiff—a_ technicality not going to the merits of 
the case—the judgment pleaded in bar of this action is not 
conclusive by way of estoppel, and the doctrine ot res adjudi- 
cata does not apply. 

If the first action had been allowed to proceed to judgment, 
the parties being allowed to recover on the merits without rais- 
ing the question of misjoinder, a different rule, for manifest 
reasons, might apply. Such was the case of Hawkins v. Lam- 
bert, 18 B. Monr. (Ky.) 106, where the wife,, suing alone for 
her separate estate without objection, failed on the merits of 
the case, no question being raised as to parties. In a second 
suit by both husband wife, for the same cause of action, the 
first judgment was held to be a bar. 

The judgment must be reversed, and the cause remanded. 





Harold Brothers & Scott v. Weaver. 
Bill in kiyuity for Reformation of Conre yance of Land. 


1. Statute of limitations, and lapse of time, as bar to re lief against mis- 
take.—The statute of limitations, or lapse of time, will bar equitable re- 
lief against mistake, as well as against fraud; the period of the bar be- 
ing computed from the discovery of the mistake, or the time at which, 
by the exercise of reasonable diligence, it might have been discovered. 

2. Same.—lIn this case, the complainant having been in the peaceable 
possession of the land intended to be conveyed, from the execution of 
the conveyance tohim, in which the lands were incorrectly described, 
to the filing of his bill for the correction of the mistake, a period of more 
than twenty vears, and having only recently learned the mistake, from 
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the assertion of a hostile title and claim by a sub-purchaser from the 
personal representative of his deceased vendor,—the lapse of time was 
held no bar to the reformation of the deed. 

3. Correction of mistake by voluntary act of parties; when demand and 
refusal is necessary.—A court of equity will not interpose to correct an 
innocent mistake, capable of full correction by the voluntary act of the 
parties, unless a demand and refusal to correct it is alleged and proved, 
or a reasonable excuse is shown for the failure to ask it; but, when the 
bill shows that the vendor or grantor is dead, and that his only heir is 
an infant, this excuses the failure to ask such correction, and justifies a 
resort to a court of equity. 


AppkaL from the Chancery Court of Coneeuh. 

Heard before the Hon. Jno. A. Foster. 

The record in this case does not show when the original bill 
was filed, but the subpcenas to answer were issued on the 22d 
June, 1882; and though an amended Dill was also tiled, it is 
nowhere set out, nor does the record show in what particulars 
the original bill was amended. The bill was tiled by George 
P. Weaver, against the partners composing the firm of Harold 
Brothers & Scott, and against Jesse onal. Mrs. Mary Reid, 
and John H. Jones; the latter being the grandson and only 
heir at law of Henry Sledge, deceased, and Mrs. Reid being 
the widow of said Sledge. The bill prayed the reformation of 
deeds for a tract of land, executed by the said Henry Sledge 
in his life-time, to the complainant and said Jesse Howard ; 
also, the reformation of another deed, by which said Howard 
conveyed his interest in the land to the complainant, the can- 
cellation of the conveyances under which Harold Brothers & 
Scott claimed the land, and an account against them for waste 
and damages. - 

The deeds executed by said Sledge and wife to the com- 
plainant and said Howard, copies of which were made exhib‘ts 
to the bill, were each dated August 21st, 1855, and conveyed 
by quit-claim only, on the recited consideration of ten dollars 
in hand paid. Ip the conveyance to the complainant, the land 
was thus described: “ All that part of the south-west fourth of 
the north-east quarter of section one (1), in township one (1), 
range ten (10), that lies west of the Conecuh river, and that 
the said party of the second part [George P. Weaver] has in- 
closed with a fence, containing seven acres more or less;” and 
the land conveyed to Howard was thus described in his deed: 
* All that part of the south-west fourth of the north east quar- 
ter of section one (1),” same township and range, * that lies 
west of the Coneeuh river, and that does not lie within the in- 
closure of George P. Weaver, containing twelve acres, more 
or less.” The deed executed by said Howard and wife to the 
complainant, a copy of which was also made an exhibit to the 
bill, was dated September, 1879, and recited the payment of 
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$65 as its consideration; the lands conveyed by it being de- 
scribed as the north-west quarter of the north-east quarter of 
said section one (1), “and all that part of the south-west quar- 
ter of the north-east quarter of said section one (1) that lies 
west of the Conecuh river, containing fifty-two (52) acres, more 
or less.” 

The bill alleged, that said Sledge never in fact claimed or 
owned any interest whatever in the south-west quarter of the 
north-east quarter of said section, and was not in possession of 
any part thereof; but that he sold, and intended to convey to 
complainant and said Howard, “the north-west quarter of the 
south-east quarter of said section, and put them in possession of 
said land;” that the lands were misdescribed by mistake in the 
deeds, and that the complainant himself then owned and was 
in possession of the forty-acre tract described in the deeds. 
It was alleged, also, that said Sledge put the complainant and 
Iloward in possession of the lands sold and intended to be con- 
veyed, “and your orator has continued in the possession of said 
land, through himself and said Howard, claiming said lands as 
his own, from said 21st August, 1855, to the present time, ex- 
cept as hereinafter shown ;” that Sledge died in October, 1872, 
leaving a widow (Mrs. Mary Reid) and an only grandson (John 
IH. Jones, who was still an infant when the bill was filed), as 
his heirs at law and distributees; that letters of administration 
on his estate were duly granted to his said widow, who gave 
bond and qualified, and in May, 1873, acting under authority 
of a special act of the General Assembly, approved April 25d, 
1873, but without a compliance with its terms, she sold all the 
lands belonging to the estate, including therein by mistake the 
land previously sold to complainant and Howard ; that one R. 
S. Smith became the purchaser at the sale, but it was never 
confirmed; that Smith afterwards sold and conveyed to one 
John Dixon, who sold and conveyed to E. B. Riley, since de- 
ceased, who sold and conveyed to Harold Brothers & Scott. 
It was alleged, also, “that at the time said deeds were executed, 
by Mary Sledge (now Reid) to R. 8S. Smith, by said Smith to 
John Dixon, and by said Dixon to E. B. Riley, your orator and 
said Howard were in the possession of said lands, and had been 
for more than twenty years, claiming them as their own, and 
had actually cleared up a portion of the said piece of land, and 
had well nigh worn it out by long and continued use; and said 
vendors or grantors of said land well knew that your orator was 
claiming said land as his own, and that he and those under 
whom he claims had been in the actual possession of said lands, 
claiming them as his own, and exercising acts of ownership, 
ever since August 21st, 1855; that said Riley, before he ever 
entered upon said lands, was notified by your orator of his 
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claim and possession, and also of the claim and possession of 
said Jesse Howard, but notwithstanding he entered upon said 
lands, and built a mill thereon, and then conveyed to said Har- 
old Brothers & Scott; and your orator fully netitied said Har- 
old pregame & Seott, before their said purchase from said Ri- 
ley, or pretended purchase, of his claim to said lands, and that 
he Buck institute appropriate proceedings to perfect. his title 
to said lands.” The several conveyances under which Harold 
Brothers & Seott entered are not set out, nor are their dates 
shown. 

A demurrer to the bill was filed by Harold Brothers & Scott, 
assigning the following (with other) grounds of demurrer: Ist, 
“because said bill shows that more than twenty years have 
elapsed since the mistake that is sought to be corrected, and 
does not show when it was first discovered by complainant, nor 
that he commenced suit as soon as he could after the discovery 
of the mistake: 2d, “because the bill shows that the com- 
plainant was ot aware of his rights in 1873, at the time of 
the purchase by R. S. Smith, and from thenee on to the pur- 
chase by these ‘defendants, and has yet remained inactive, tak- 
ing no steps for the enforcement of his rights;** 3d, * because 
the complainant did not commence his suit within one year 
after the discovery of the alleged mistake; 4th, ‘ because the 
complainant has a complete and adequate remedy at law.” 
The chancellor overruled the demurrer, and his decree is now 
assigned as error. 


J. M. Wurreneap, for appellants. 
Joun GAMBLE, contra. 


BRICKELL, C. J.—The argument in support of the de- 
murrer is, that as more than twenty years elapsed after the 
making of the mistake in describing the lands, during which 
period the complainant and those under whom he claimed had 
uninterrupted possession of the lands it was intended to convey, 
the lapse of time is a bar to the reformation of the conveyance. 
There can be no doubt, that the statute of limitations, or the 
lapse of time, will operate in a court of equity to bar relief 
against mistake, as it will operate to bar relief against fraud ; 
and that the period of the bar will be computed from the dis- 
covery of the mistake, or the time at which by the exercise of 
re: asonable diligence it could have been diseovered.—2 Story 
Eq. $ 1521”. And it may be admitted, that the long delay in 
applyi ing for relief is not accounted for in the present case. It 
may be “inferred from the bill, that the complainant was igno- 
rant of, and did not discover the erroneous description of the 

VoL. LXXII. 














1882. ] OF ALABAMA. 377 
[Matthews v. McDade. ] 


lands, until a short time before the bill was filed. Mere gen- 
eral or inferential averments can not relieve from the conse- 
quences of long and unreasonable delay in the assertion of 
rights.—James v. James, 55 Ala. 520, But we are not of 
opinion, that in the present case the statute of limitations, or 
the lapse of time, can be invoked as a bar toa correction of the 
mistake. There has not been, until a very recent period, the 
assertion of any right hostile to that of the complainant: he 
has had open, peaceable, and uninterrupted possession of the 
lands it was intended to convey, until he is clothed with a title 
upon which he can maintain or defend all legal remedies for 
the recovery of the lands. There is, however, an error in the 
muniment of his title, which may embarrass the alienation of 
the lands; which is caleulated to engender a sense of insecurity, 
and may be a source of unfounded, vexatious litigation. The 
court can properly intervene for the correction of the mistake, 
under such circumstances, when it would refuse to intervene, 
if there had been the assertion of a hostile right, and an ad- 
verse possession for a much less period than twenty years. 

It is true, as insisted in the argument of appellant’s counsel, 
that equity will not interpose to correct an innocent mistake, 
vapable of full correetion by the voluntary act of the parties, 
unless it is shown by allegation and proof, that, upon applica- 
tion to the proper party, a correction was refused, or a reason- 
able excuse for the omission to make the application is shown. 
If the grantor in the conveyance were not dead, and the heir 
at law, to whom the legal title to the lands has descended, was 
not an infant, this ground of demurrer to the bill would be well 
taken. But these facts being true, there is no person in being 
vapable of correcting the mistake, and none to whom the appli- 
eation for that purpose could be made properiy.— We//iame v. 
Mitchell, 30 Ala. 299. 

We do not find that the chancellor erred in overruling the 
demurrer, and the decree must be affirmed. 





Matthews v. McDade. 


Bill in Equity by Remainder-men, for Sale of Lands for 
Partition, and Account of Tents. 
1. Will; reference to another paper, as part thereof.—A testator may, 


in his will, so refer to another instrument or writing executed by him, as 
to make it a part of his will, as if incorporated therein; but to have this 
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effect, the reference must be so clear and distinct as to leave no reason- 
able ground for mistake as to his intention. 

2. Conclusiveness of probate, as to testamentary character of paper.—A 
deed of trust making a partial disposition of his property, having been exe- 
cuted by the testator on the same day with his will, attested by the same 
witnesses, and admitted to probate with the will, as a part thereof, one of 
the executors being also made trustee in the deed; the probate is con- 
clusive as to the testamentary character of the deed, until reversed on 
appeal, or successfully contested by bill in equity under statutory pro- 
visions (Code, § 2336). 

3. Execution of power.—In the execution of a power by a donee or 
trustee, a direct reference to the power is not necessary, though it must 
not be left uncertain whether the act was done in execution of the power: 
it must be apparent that the transaction is not fairly or reasonably sus- 
ceptible of any other interpretation, than as indicating an intention to 
execute the power; and this intention must be collected from all the cir- 
cumstances. 

4. Same; sale and conveyance by executor and trustee; whether referred 

to power in will, or to void probate decree.-—Where a deed of trust, con- 
ferring on the trustee a power of sale, was admitted to probate as a part 
of the grantor’s will, executed on the same day, and referring to the deed ; 
and the trustee, who was also the sole acting executor, procured from the 
Probate Court an order of sale which was invalid and inoperative, sold 
the land five years afterwards, and, as executor, executed to the purcha- 
ser a deed with covenants of warranty, but did not report the sale to the 
Probate Court ; held, that the sale would, ut res magis valeat quam pereat, 
be referred to the power conferred by the deed as part of the will, and 
not to the order of the court. 
5. Same; presumption in favor of sale, after twenty years.—After the 
lapse of twenty years from such sale by the executor and trustee, during 
which period the purchaser held open, notorious, and uninterrupted ad- 
verse possession of the land, although the title of the remainder-men 
might not be barred, if the power was not legally executed; yet a pre- 
sumption would arise in favor of the regularity of the sale, and the court 
would incline to draw inferences favorable to its validity. 


AppEaAt from the Chancery Court of Montgomery. 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was filed on the 29th August, 
1876, by James A. McDade and others, surviving children of 
Naney E. MeDade. deceased, and grandchildren of James Me- 
Dade, deceased, against Alexander W. McDade and Catherine 
L. Matthews; and sought a sale, for partition, of certain lands, 
in which the complainants claimed an interest as remainder- 
men, under a deed of trust executed by their said grandfather, 
and an account of the rents received by Mrs. Matthews, who 
claimed under a purchase at a sale made by the said Alexander 
McDade, the trustee in the deed. 

The deed under which the complainants claimed an interest 
in the lands, and a copy of which was made an exhibit to their 
bill, was dated May 25th, 1850, and attested by three witnesses ; 
and it conveyed to said Alexander W. McDade, as trustee, a 
tract of land containing about four hundred acres, eleven negro 
slaves, farming utensils, &c., ‘in consideration of the uses and 
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trusts hereinafter mentioned and to be performed, as well as 
love and affection for” the grantor’s children ; “ to have and to 
hold the said lands, negroes, and other property, unto the said 
Alexander W. McDade, his heirs, executors, administrators, 
and assigns, in trust nevertheless for the uses and purposes 
hereinafter mentioned ; and first, in trust to suffer and permit 
me, the said James McDade, to have, use, possess and enjoy all 
of the said property, to my own use, during my life ; and after 
my death, ‘in further trust, that whereas I have made sundry 
advances to, and paid money for these my five children, as fol- 
lows: to my daughter Henrietta Campbell, the wife of Thomas 
Campbell, $3,194; to my son, William McDade, ays to 
Martha Tatum, the — of Henry Tatum, $2,664; to Alexan- 
der W. McDade, $1,978; and to Nancy E. McDade. the wife 
of James McDade, 3696—these several sums embracing the 
amounts advanced, with interest up to May 25th, 1850; and 
whereas I desire to make them equal participants of my bounty ; 
and whereas the property herein mentioned is intended to in- 
vest a life-estate only in my said several children, and in my 
daughters to their sole and separate use, free from the control, 
debts and contracts of their respective husbands: in further 
trust, therefore, to divide and distribute the said property here- 
by conveyed, among the said several children herein named, 
the said Alexander W. McDade among the number; he retain- 
ing his part in such manner at first, charging each child with 
what may have been advanced and paid to or for such child or 
her husband (¢) * will make the share, added to such advance, 
equal; and the share assigned to each child, or retained, is to 
be held by such child for life only; and the remainder, at the 
death of any child, is to vest in the heirs of the body of the 
deceased, or may be born within nine months after the death of 
the father; * the shares attached and assigned to my daughters 
to be held to their sole and separate use during their respective 
life-times, free from the control, debts and contracts of their re- 
spective husbands. But, if any of ny said children should die, 
without heirs of their body living at the time of their death, or 
may be born in nine months thereafter; then, in such case, the 
share so attached to the deceased shall revert and vest in the 
said trustee, and estate created by this deed to be divided among 
the other surviving children mentioned in this deed, * and the 
heirs of the body of such as may have departed this life, living at 
the time of the death of such child so dying without heirs of 
their body ; to the children above named surviving, during their 
lives, according to the terms of this deed, and the heirs of the 

* The reporter can only copy from the transcript, and does not know 


whether the evident omissions are in the original deed, or are mistakes 
on the part of the register.—J. W. S. 
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body of such as have departed this iife, in fee ; and to avoid any 
litigation in the premises, if the parties can not agree upon and 
make a satisfactory division, it shall be their duty to select three 
respectable and disinterested persons to make a division for 
them ; but, if they can not agree upon a division, or upon the 
persons to make a division for them, then, on the application 
of them, or any one of them, to the person holding at the time 
the office of judge of the Probate or Orphans’ Court of said 
county, it shall be lawful for such judge to nominate and ap- 
point three respectable and disinterested persons ; and if any of 
the three persons so appointed fail or refuse to act, to appoint 
from time to time others in the place of such as may fail or re- 
fuse to act; and the division made by the persons so appointed 
or agreed upon shall be final and conclusive ; and the said Alex- 
ander W. MeDade may, within a reasonable time after my death, 
as trustee herein mentioned, sell and convey said land, or any 
part thereof, for the purpose of making a full, fair and equal 
division of the same, according to the terms herein expressed. 
In witness whereof,” &e. This instrument was proved and ad- 
mitted to record as a deed, on proof by one of the subscribing 
witnesses, June 24th, 1850. 

On the same day this deed was executed (May 25th, 1850), 
and in the presence of the same attesting witnesses, said James 
McDade made and published his last will and testament, con- 
taining the following provisions: “ First, I direct all my debts 
to be paid, so soon as there is money enough belonging to my 
estate to do so. By deed of trust, bearing date with this my 
last will and testament, made to my son Alexander W. Me- 
Dade, and signed and sealed by me in the presence of John 
Mitchell, Alexander Carter and Robert 8S. Wilson, the subserib- 
ing witnesses, | have set apart a portion of my (estate) property 
for the use and benefit of the five following named children 
and their heirs: Henrietta Campbell (the wife of Thomas 
Campbell), William McDade, Martha.Tatum (the wife of Henry 
Tatum), Alexander W. McDade (the trustee), and Nancy E. 
McDade (the wifeof James McDade.) In consideration of the 
natural love and affection which I bear to my two youngest 
children, not mentioned in said deed of trust—that is to say, 
Helen Union MeDade,and Richard F. M. McDade—and to my 
beloved wife, Sarah McDade, I give and bequeath the follow- 
ing named real and personal property and estate ”—namely, a 
plantation containing about nine hundred acres, on which he then 
resided, about twenty slaves, and other personal property ; “also, 
five hundred bushels of corn, if so much may be made the 
present year on my prairie plantation mentioned in said deed 
of trust, and the entire crop of cotton that may be made the 
present year on my said prairie plantation. . . And itis my 
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wish and desire, that all property given by me, by this my last 
will and testament, to my said daughter Helen U. McDade, in 
ease she should marry, shall be held by her in her own name, 
for her own separate use and benefit, free from the control, 
debts and contracts of her husband ; and if Helen and Richard, 
or both of them, should die, not leaving heirs of their bodies or 
body as the case may be. the property as their portion men- 
tioned in this my last will and testament, I direct, is to be vest- 
ed in my son, Alexander W. McDade, in accordance with and 
agreeable with a deed of trust which I have made, bearing date 
of this day, month and year, and witnessed by ———, for an 
equal distribution among my sons and daughters mentioned in 
said deed of trust, according to the terms thereof, and general 
directions of the same; and of such property, Helen and Rich- 
ard, surviving the other, will receive a portion of the same 
equal with those mentioned in said trust deed. And the prop- 
erty set apart by this my last will and testament for my wife is 
to vest in Alexander W. McDade, as trustee, for the benetit of 
all my children, according to the terms of the deed of trust 
mentioned above ; Helen and Richard to share, and share alike, 
in such property as may at the death of my wife vest in Alex- 
ander W. McDade, as trustee, &e., with those whom I have al- 
ready mentioned in the deed of trust. . . I hereby appoint 
my wife and my son Alexander W. McDade as executors of 
this my last will and testament,” We. 

The testator died soon afterwards, and on the 9th July, 1850, 
the deed of trust and the will were together admitted to pro- 
bate, as and for his last will and testament, by an order and de- 
cree of the Probate Court of Montgomery. The decree admit- 
ting the papers to probate, after reciting the appearance of the 
adult parties by attorney, and of the infants by guardian ad 
litem, and that no one appeared to contest the probate, pro- 
ceeds thus: ‘ And it appearing that the said James McDade 
executed his last will and testament on two separate parcels or 
sheets of paper, both of which bear the same date, and are at- 
tested by the same witnesses on the same day; and John W. 
Mitchell, Alexander Carter, and Robert S. Wilson, subscribing 
witnesses to the said papers, coming into open court, and, being 
first duly sworn, depose and say that they saw the said James 
McDade signed and seal the said papers as his last will and tes- 
tament, and that they signed the said papers as witnesses, in the 
presence of the said James McDade, at his instance and request, 
and in the presence of each other, and that the said James Me- 
Dade was at the time of a sound and disposing mind and men- 
ory; it is therefore considered, adjudged, and decreed by the 
court, that the said papers, one of which refers to and recog- 

















382 SUPREME COURT [Dec. Term, 
{Matthews v. McDade. } 


nizes the other, be admitted to probate, and established as the 
last will and testament of said James McDade, deceased.” 

On the 22d July, 1850, the widow filed her waiver of the 
right to letters testamentary, and her written dissent from the 
will, and claimed her dower and distributive interest as secured 
by statute; and a life-estate in one-third of all the lands was 
thereupon set apart and allotted to her, by the decree of the 
court, as her dower interest, the lands so assigned her not in- 
eluding any part. of the prairie plantation. Letters testamen- 
tary were afterwards granted to said Alexander W. McDade 
(at what time the record does not show), as sole executor. On 
the 26th December, 1850, the executor filed his petition in said 
Probate Court, alleging that, in consequence of the widow's 
dissent from the will, “it appears that the estate of said James 
McDade can not be administered in conformity with his last 
will and testament,” and asking an order for the distribution 
of the slaves; and the court thereupon appointed commission- 
ers, who divided the slaves among the parties in interest. On 
the 23d September, 1850, the executor tiled another petition in 
said Probate Court, alleging that the lands belonging to the es- 
tate, which were particularly described, embracing the prairie 
plantation and the plantation on which the testator resided at 
the time of his death, “can not be equally, fairly, and beneti- 
cially divided among the said heirs and devisees thereof, with- 
out a sale,” and asking an order of sale for the purpose of mak- 
ing division and distribution amongthem. Under this petition 
an order of sale was granted, but at what time does not appear, 
except inferentially from its recitals that the defendants were 
summoned to appear on the 5th November, 1850; and this 6r- 
der and decree, which is regular in all respects, and recites that 
the testimony taken “ shows that asale is necessary for the pur- 
pose of making a distribution among the heirs at law of said 
decedent,” directs “the said Alexander W. McDade, executor 
as aforesaid,” to proceed to make the sale. 

On the 6th January, 1851, a report of the sale was made by 
the executor, stating that he had made the sale, “as executor 
as aforesaid,” on the 18th December, 1850; and that William 
McDade became the purchaser at the sale of the tract of land 
called the prairie plantation, containing four hundred acres (be- 
ing the lands involved in this suit), “at the price of $5.40 per 
acre, amounting to the sum of $2,160, and has complied with 
the terms of sale.” On the return of this report, the court 
made an order, which is without date, in these words: “ Zhis 
day came A. W. McDade, executor of the estate of James Mc- 
Dade, deceased, and made a report of the sale of certain real 
estate belonging to said deceased ; from which said report it ap- 
pears that said executor,” having first given due notice by pub- 
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lication, ‘ proceeded to sell said lands upon the premises, on the 
18th day of December, 1850; and that William MeDade, at 
said sale, became the highest and best bidder for” the tract of 
land involved in this suit, “containing four hundred acres, 
more or less, at the price of $5.40 per acre, amounting to the 
sum of $2,160, and has complied with the terms of sale. It is 
therefore adjudged and decreed by the court, that A. W. Me- 
Dade, executor as aforesaid, proceed to convey and set over to 
the said William McDade, his heirs and assigns, all the right, 
title, interest or estate, which the said James MeDade had or 
held in and to the above-named land at the time of his death.” 
In June, 1853, said executor made a final settlement of his ac- 
counts and a distribution of the estate, and, producing the re- 
ceipts of the several heirs and distributees for the amounts due 
them respectively, the decrees in their favor were entered satis- 
fied ; the decree reciting that, ‘in consequence of the widow’s 
dissent from the will, in connection with the peculiar and con- 
flicting terms of the last will and testament of said James Me- 
Dade, it is necessary to distribute said estate as in case of intes- 
tacy.” 

On the 27th December, 1855, said A. W. McDade, profess- 
ing to act as executor, executed tosaid William McDade a deed 
for said tract of land, the material portions of the deed being 
in these words: ‘ Know all men by these presents, that I, A. 
W. MeDade, executor of the estate of James McDade, deceased, 
for and in consideration of twenty-two hundred dollars to me in 
hand paid by William MeDade,” the receipt whereof is ac- 
knowledged, “do hereby bargain, sell, enfeoff and confirm unto 
the said William MeDade, his heirs and assigns, the following 
tract or parcel of land;” “and I do covenant with the said 
William MeDade, his heirs or assigns, that I am, as executor of 
the estate of James McDade, deceased, lawfully seized in fee of 
the said premises ; that I, the said A. W. McDade, executor of 
said estate, do relinquish all right, title and claim to said land ; 
that I have a good right to sell and convey the same to the said 
William McDade, his heirs or assigns ; and that I do warrant and 
defend the said premises unto the said William McDade, his 
heirs or assigns forever, against the lawful claims and demands 
of all persons. In witness whereof,” &c. William MeDade 
took possession of the land under his purchase from said exe- 
eutor, but at what time does not appear, and afterwards sold 
and conveyed to Geo. H. Bb. Matthews; and the defendant, 
who was the widow of said Matthews, was in possession claim- 
ing under him. 

Mrs. Naney E. McDade, the mother of the complainants, 
died in 1864, her children being all infants at that time; and 
the eldest attained his majority in April, 1875. In their origi- 
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nal bill, the complainants set up the deed of trust to said A. W. 
Me Dade, as a deed ; claiming that the sale to William MeDade 
was without authority, and that they, as remainder-men on the 
death of their mother, were entitled to one-fifth part of the 
property conveyed by the deed; and asking that the lands be 
sold for division, and that they be paid, out of the proceeds of 
sale, the amount ascertained to be due to their mother, on the 
statement of an account among the several beneficiaries named 
in the deed. Mrs. Matthews, in her answer, set up the proceed- 
ings had in the Probate Court, in the matter of the probate of 
the will and the sale of the land ; copies of which several pro- 
ceedings, as above stated, were made exhibits to her answer. 
She contended that the probate of the paper as a will was con- 
elusive on all the parties interested in the estate, and alleged 
that the decree of the court, assuming jurisdiction of the estate 
as in case of intestacy, was not only rendered necessary by the 
widow’s dissent from the will, but was rendered by the com- 
mon consent and agreement of all the adult heirs ; that the lands 
were also sold by like consent and agreement, and the order of 
sale was obtained because it was thought doubtful whether the 
executor could make a valid sale without an order of court; 
that the final distribution of the estate was also made by com- 
mon consent of all the parties in interest, and that the com- 
plainants’ mother received, on this distribution, a greater share 
of the assets than she was entitled to under the deed. She set 
- these proceedings in the Probate Court as a plea in bar, and 
pleaded adverse possession and the statutes of limitations of ten 
and twenty years; and also demurred to the bill, for Want of 
equity, and on account of the staleness of the demand. The 
complainants afterwards amended their bill, by alleging the pro- 
bate of the deed as a part of the will; but they insisted that, 
whether the instrument was held to be a deed or a will, the 
power of sale had never been legally executed, and that they 
were entitled to the relief prayed in their original bill. 

The chancellor overruled the demurrers and the pleas, and 
held that the complainants were entitled to relief as prayed in 
their bill; that the sale of, the lands by the executor was made 
under the probate decree, and was not a valid execution of the 
power, whether the instrument creating it was regarded as a 
deed or as a part of the will. The defendant appeals from this 
decree, and here assigns each part of it as error. 


Criorron, Herserr & Cuampers, for appellant.—-(1.) The 
testamentary character of the deed of trust is conclusively es- 
tablished by its probate as a part of the will.— Deslonde v. Dar- 
rington, 29 Ala. 92; Blakey v. Blakey, 33 Ala. 611; Herbert 
v. Hanrick, 16 Ala. 581; Peacock v. Monk, 1 Vesey, 127; 
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Tompkins v. Ladbroke, 2 Vesey, 591; 1 Jarman on Wills, 5th 
Amer. ed., 37, note 10; Goodman v. Winter, 64 Ala. 426. (2.) 
Although the Probate Court has no jurisdiction to execute a 
trust, it has power to declare the invalidity of a bequest creat- 
ing a trust. —Johnson v. Longmire, 39 Ala. 146. That court 
had jurisdiction to make a final settlement and distribution of 
the funds of the estate, and did make a decree for that purpose ; 
and that deeree is final and conclusive, not having been reversed 
on error, nor impeached by bill in equity. If the executor 
erred in paying over the money to the life-tenants, without re- 
quiring security from them, the remainder-men may have re- 
course against him, but they have no claim on the land.  (3.) 
The power of sale conferred on A. W. McDade was a personal 
trust, and did not aitach to the oftice of executor.— Zarver v. 
Haines, 55 Ala. 503. The Probate Court then had power to 
order a sale of lands for distribution, if the will did not au- 
thorize the executor to sell; and a copy of the will being made 
an exhibit to the petition, and showing that no power of sale 
was given to the executor (though given to the same person as 
trustee), the court had authority to grant an order of sale-—<Ar- 
nett v. Bailey, 60 Ala. 489. If, then, the sale is to be referred 
to the order of the court, it must be sustained as valid. (4.) 
But the executor’s deed to William McDade does not purport 
to be made under any order of court, and was not executed until 
after five years had elapsed, and two years after the decree of 
final distribution ; and it shows on its face that the executor act- 
ed under powers supposed to be conferred by the will, of which 
the deed was a part. The deed, then, must be referred to the 
valid power, and is a good execution of that power.—MecDon- 
ald v. MeRae, 57 Ala. 423. (5.) After the lapse of twenty 
years, during which the purchaser has had continuous adverse 
possession of the land, the court will make all reasonable pre- 
sumptions in favor of the regularity of the sale—MecArthur v. 
Currie, 32 Ala. 76-87: Baker v. Prewitt, 64 Ala. 551-57; 
Harrison v. Heflin, 54 Ala. 558; McCartney v. Bone, 40 Ala. 536. 





D. S. Troy, contra. 


SOMERVILLE, J.—A testator may, in his will, so refer to 
another instrument or paper executed by him as to construc- 
tively incorporate it therein, and the two may thus be consti- 
tuted together but one instrument. This reference must be so 
clear and distinct as that there can be no reasonable room for 
mistake of intention.—1 Jarman on Wills (5th Amer. Ed. 1880), 
37-39: Chambers v. McDaniel, 6 Tred. L. 226; Peacock v. 
Monk, 1 Vesey, 127. 

The deed of trust, bearing date May 25, 1850, was executed 
25 
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by the testator, James MeDade, on the same day with his last 
will. The two instruments bear the same date, and are attested 
by the same subscribing witnesses. They both have reference 
to the same general subject-matter—the distribution of the tes- 
tator’s property—and the one expressly refers to the other. 
The trustee appointed to execute the one instrument, which in 
form isa deed of trust, is also one of the two executors ap- 
pointed to execute the will. Whether these facts rendered the 
two instruments legally but one, and constituted their execution 
but a single testamentary act, in such manner as to authorize 
the probate of the will and the deed together as one paper, it 
is unnecessary to decide; for, even the same instrument may 
be sometimes construed to operate in part as a ///, and in part 
as a deed, if the intention to this end be clear.—Avnnebrew v. 
Kinnebrew, 35 Ala. 628. It is enough for our purpose, that 
the Probate Court assumed jurisdiction, and, after notice to all 
interested parties, probated the two instruments unitedly, as 
the last will and testament of James McDade. Its jurisdiction 
in the matter was full, exclusive, and final. The power to pro- 
bate a will, necessarily involves the power to decide whether 
the paper presented for probate is in facet @ w7//, or not a will, 
Hence, it has been held, that the probate of a forged paper as 
a will is binding and valid until revoked, and is conclusive on 
collateral assailment.—A//len v. Dundas, 3 T. R. 129; 1 Jar- 
man on Wills (5th Amer. Ed.), 48-53. The testamentary char- 
acter of the paper is always, in such cases, a question of pri- 
mary consideration, without the determination of which there 
ean be no probate of it. This question was settled by the ac- 
tion of the Probate Court, which is final and conclusive apon 
all parties in interest, unless its judgment is assailed otherwise 
than in a mere collateral proceeding. Its validity could have 
have been contested afterwards only by direct appeal, or by a 
bill in chancery filed, under the provisions of the statute, at 
any time within five years after the date of probate.—Code of 
1876, § 2336; Goodman v. Winter, 64 Ala. 410; Jla/l’s Heirs 
v. Hall, 47 Ala. 296; Deslonde v. Darrington, 29 Ala. 92; 
Hardy v. Hardy’s Heirs, 26 Ala 524; 1 Jarman on Wills (5th 
Amer. Ed. 1880), 48-53. 

These views are pertinent, chiefly, in their bearing upon the 
execution of @ power vested by the deed of trust in Alexander 
McDade, who was both trustee under this instrument, and the 
sole acting executor under the will. The question is, whether 
this power can be construed to have been properly executed, so 
as to affect the rights of the complainants. McDade, as trustee, 
had conferred on him by the testator the power to sell the land 
in controversy, within a reasonable time after the death of the 
testator, for the purpose of making a division among those en- 
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titled. He did make a sale and conveyance of it, to one Wil- 
liam MeDade, through privity with whom the appellant claims 
title. We are to determine whether this sale and conveyance 
are referable to the power, and were intended as an execution 
of it. If so, they operate to cut off the remainder created in 
the appellees, and possession under the deed for over twenty 
years, with claim of adverse possession, has matured into a good 
title. 

We take the rule as settled, that while, in the execution of a 
power, the donee or trustee of the power must not leave it un- 
certain whether or not the act done is in execution of the power, 
a direct reference to the power is never necessary in order to 
make the act referable to it.—2 Story’s Eq. Jur. § 1062@. In 
other words, “it is not necessary that the intention to execute 
a power shall appear by express terms, or recitals in the instru- 
ment. It is sufficient that it shall appear by words, acts, or 
deeds, demonstrating the intention.”—J/b. $ 1062 a, note 5; 
MeRaés Adivr v. McDonald, 57 Ala, 423. It must be ap- 
parent that the transaction in question is not fairly or reason- 
ably susceptible of any other interpretation, than as indicating 
an intention to execute the power; and this intention is to be 
collected from all the cireumstances.—Sir Edward C lere’s case, 
6 Co. R17; Pomeroy v. Partington, 3 Term KR. 665. 

The deed made by Alexander MeDade, to William McDade, 
is dated December 27, 1855, and contains, it is true, no refer- 
ence to the power. It is insisted, however, that this convey- 
ance may be as well referred to the power conferred by the 
Probate Court upon the executor, authorizing him to sell, 
which he seems to have previously obtained on application to 
that tribunal. /t was manifestly, we think, intended as an ex- 
ecution of the one power, or of the other. If referred to the 
will, its execution will be operative and valid. If referred to 
the order of the Probate Court, it will be inoperative and in- 
valid; for it needs no argument to show, that this court had no 
jurisdiction, under the circumstances, to make this order of sale, 
which was therefore a nullity —WeRae’s Adi’r v. McDonald, 
57 Ala. 423. In such eases, the inclination of the court is, al- 
ways, to refer the act to the valid power, so as to afford some 
field for its operation, upon the maxim, Ut res magis valeat, 
quam pereat, if this can be done consistently with other pre- 
vailing rules of construction.— C /ere’s case, 6 Co. KR. supra; 2 
Story’s Eq. Jur. (Redf. Ed.) § 1062 a, note 5, p. 267. 

The deed under consideration purports to be made by Alex- 
ander McDade, in his capacity as executor of James McDade. 
It conveys a fee-simple interest in the lands, and contains a cov- 
enant as executor, not only of his right to sell and convey, 
with a warranty of title, but that he is “lawfully se¢zed in fee” 
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of the premises conveyed, as executor of the last will and tes- 
tament of the deceased. It was, furthermore, executed more 
than tive years after obtaining the authority of the Probate 
Court to sell. This fact is important, in consideration of the 
further circumstance, that no report of sale was made to the 
Probate Court, and no authority to convey was obtained, which 
could only be granted on report of the payment of the purchase- 
money, and contirmation of the sale by formal order of the 
court.—Code of 1876, $$ 2467-68. The utter absence of con- 
formity to these statutory requirements, and the delay of tive 
years, evince, in our opinion, a clear intention not to refer the 
deed to the power conferred by the Probate Court. It is per- 
suasive of the conclusion that, after so great a lapse of time, 
the executor opened his eyes to the fact of the invalidity of 
this order, and refused, on this account, to attempt its execu- 
tion. 

The language of the deed evinces, on the contrary, a strong 
intention to refer it to the power conferred by the will—or, 
what is the same thing, to the power conferred by the deed of 
trust, which was probated, and considered as part and parcel of 
the will. An executor is often a trustee,—the powers of a 
trustee being attached, not to the executorial office, but to the 
executor in his personal or individual capacity. — Perkins v. 
Lewis, +1 Ala. 649. Tlence, the covenant of actual seizin in 
the grantor, and the conveyance by him of a fee-simple inter- 
est, as executor, in the lands in question, can be referred to 
nothing else than the will. As we have said, it is clearly ref- 
erable to one of the two powers, and must have been intended 
as an execution of the one or the other; and as it is obviously 
not intended to be referred to the void power, we are author- 
ized to conclude that the intention, gathered from all the cir- 
cumstances, was to refer it very clearly to the valid powers 
conferred by the will. /d certum est, quod certum reddi potest. 

There is another view of this case in harmony with the con- 
clusion which we have reached. More than twenty years have 
elapsed since the execution of this power, and the possession of 
the vendee and those claiming under him has been open, noto- 
rious, adverse, and uninterrupted since then. And while the 
statute of limitations can not be invoked to bar the claim of 
the remainder-men, if the power in question has never been so 
executed as to legally divest their title, yet a presumption is 
raised by this lapse of time, upon another principie, favorable 
to the repose of appellant’s title. Twenty years is a period of 
time beyond which the courts are indisposed to permit past 
human transactions to be disturbed by judicial investigation. 
McArthur v. Carries Adm’r, 32 Ala. 75,88; Garrett v. Gar- 
rett, 69 Ala. 429; Baker v. Prewitt, 64 Ala. 551. In Sims v. 
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Aughtery (4 Strob. Eq. 103), the following language was used 
by the Supreme Court of South Carolina: ‘Twenty years con- 
tinued possession will raise the presumption of a grant from 
the State, of deeds, wills, administrations, sales, partitions, de- 
crees, and (the chancellor has said) of almost anything that may 
be necessary to the quieting of title, which no one has disturbed 
during all that period.’— MeArthur v. Carries Adm’r, supra, 
pp. 1-93. And this court has held, that this presumption 
will not be defeated by infancy, coverture, or other personal 
disability. —MeCartney v. Bone, 40 Ala. 536; Garrett v. Gar- 
vett, supra. Nor will its operation be suspended by causes 
which have been legally adjudged to suspend the running of 
statutes of limitation —Hurrison v. Heflin, 54 Ala. 552. Tt i 1s 
in accord with the spirit of this principle that the statute inter- 
venes to prevent any legal disability from being permitted to 
so operate as, under any circumstances, to authorize the probate 
of a will to be disturbed after the ‘apse of twenty years (Code 
of 1876, $ 2338): or, in fact, to authorize any disability to ex- 
tend the period of limitation beyond twenty years from the 
time the cause of action accrued.—Code, § 3236. It would be 
but a just application, we think, of this rule of presumption, 
to permit it to be invoked, in order to impart probability to the 
regular and proper exec ution of ¢ 1 power by a trustee, or an 
executor. It should, at least, incline the mind of the court to 
draw inferences from the facts favorable to the repose of titles, 
which may be affected by the execution of such a power. This 
we are disposed to do, and we need extend the principle no 
farther at present. 

These views must operate to reverse the decree of the chan- 
cellor, and necessarily result in a dismissal of complainants’ 
bill; and a judgment to this effect is accordingly ordered to be 
rendered in this court. 


Ex parte Robinson. 


Application tor Mandamus to Chancellor, in matter af Tax- 
ation of (osts. 


1. Costs in chancery.—In the imposition of costs, the chancellor ex- 
ercises a legal disc retion, g governed by precedents and by general rules 
applicable to the varying circumstances of particular cases ; ‘and this dis- 
cretion is fully exere ised and exhausted, when a decree for the payment 
of costs is embodied in a final decree settling the equities of the case, 
defining and declaring the rights of the parties. 
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2. Same; final decree as to, not amendable or revisable at subsequent 


term.—While clerical errors may be corrected at a subsequent term, the 
sentence and judgment of the court—that which has been deliberately 
ordered and adjudged in the final deeree—can not be changed or modi- 
fied at a subsequent term; and this is as true of that part of the decree 
which adjudges the costs, as of any other part. 


This was an application, by petition, by Patrick Robinson 
and W. T. Hatchett (the latter in his representative character 
as administrator of the insolvent estate of John Lawler, de- 
ceased), for a writ of mandamus directed to Hon. Joun A. 
Fosrer, chancellor, presiding in the Chancery Court at Mont- 
gomery, requiring him to vacate and set aside a decree rendered 
in a cause pending in said court, in the matter of the appor- 
tionment of costs. A transcript of the record of the cause, 
showing the proceedings had therein, was made an exhibit to 
the petition tiled in this court, from which these facts appear: 
In February, 1874, Patrick Robinson, claiming to be the owner 
of a judgment rendered against William T. Hatchett as the 
administrator of the estate of John Lawler, deceased, tiled his 
bill in said Chancery Court, against said Hatchett as adminis- 
trator, and against the Montgomery Mutual Building and Loan 
Association, a domestic corporation; alleging that said Lawler 
in his life-time had executed to said corporati. n a mortgage to 
secure a note given for money borrowed; that Lawler’s estate 
had been declared insolvent, and that the association was pro- 
ceeding to foreclose the mortgage by a sale uncer the power 
therein contained, and was claiming usurious interest and ille- 
gal charges in excess of the amount justly due on the debt. 
The bill prayed an injunction of the sale under the mortgage, 
a discovery and account of the mortgage debt, and general re- 
lief. An answer to the bill was filed by the defendant associa- 
tion, denying the charge of usury, and demurring to the bill 
on various grounds specifically assigned. An answer was filed 
by the administrator, admitting all the allegations of the bill; 
and he also filed a cross-bill, charging usury in the mortgage 
debt, and asking a discovery and account. At the October 
term, 1882, of said court, a decree was rendered in said canse 
as follows: “ This cause, coming on to be further heard, was 
submitted on the original and cross bills, upon the pleadings, 
former decrees, testimony heretofore offered, and report of the 
register confirmed at this term of the court. It appears from 
said report that,” after deducting all credits, the amount due to 
the said association is $300.68; and it is therefore adjudged 
that the association is entitled to have the property conveyed 
by the mortgage sold in satisfaction of this balance, and the 
register is ordered to make the sale; and the decree then pro- 
ceeds: “The register will pay over to the solicitor or other 
VoL. LXXII. 

















1882. } OF ALABAMA. 391 
[Ex parte Robinson. } 

authorized agent of said association, out of the proceeds of said 
sale, the said sum of $300.68, with interest thereon from the 
14th October, 1882, to the day of payment, less the costs of 
this cause, if the said proceeds shall amount to that much; and 
if such proceeds shall not amount to that much, then the regis- 
ter will pay over as aforesaid whatever sum shall have been re- 
alized, less the costs of this cause. After paying as above 
prescribed, the register will pay over to said W. T. Hatchett, 
the complainant in the cross-bill, the balance of said proceeds, 
less the amount retained for costs, if any there shall be, to be 
by him administered as assets of the estate of said John Law- 
ler, deceased, under the orders and decrees of the Probate 
Court of Montgomery. It is further ordered, adjudged, and 
decreed by the court, that the Montgomery Mutual Building 
and Loan Association, defendant to the original and cross bills, 
shall pay all the costs of this cause, to be retained as above pro- 
vided.” At the next ensuing term of the court, on motion of 
the defendant association, the chancellor modified the decree 
as to the payment of costs, and apportioned them between said 
association and the administrator, imposing one-half on each. 
On a subsequent day of the term, a motion was made by Rob- 
inson, the complainant in the original bill, for a revocation of 
this order, on the ground that the court could not thus change 
the tinal decree rendered at the preceding term. The chancel- 
lor overruled and refused this motion, and his refusal is the 
ground of the application to this court. 


Sayre & Graves, for the petitioners. 
. — 
D. CLorron, contra. 


BRICKELL, C. J.—In the imposition of costs, the chancel- 
lor exercises a legal discretion, governed by precedent, and by 
general rules applicable to the varying circumstances of par- 
ticular eases. But this discretion is exercised and exhausted, 
when a decree for the payment of costs is embodied in a final 
decree settling the equities of the case, and detining and declar- 
ing the rights of the parties. If from such a decree an appeal 
was taken, the decree as to costs would be open to modification 
or reversal, if in other respects there was found in it error, or 
that. an alteration of it was just and equitable. In the execu- 
tion of the decree, and as to matters subsequently arising, a 
further consideration of the cause may be, and is usually, nec- 
essary in the Court of Chancery; but upon such consideration, 
the term of the court at which the decree was passed and en- 
tered having expired, it is not within the competency of the 
court, upon mere motion, to vary or impugn in any material 
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respect the original decree.—2 Dan. Ch. Pr. 1371. Clerical 
errors or omissions may be corrected; but the sentence of the 
court, that which has been deliberately ordered and adjudged, 
ean not be varied. And this is as true in reference to the de- 
cree for costs, as to any other part of the decree, though as to 
their imposition the court had originally a discretion. The 
discretion has been exercised, and can not be recalled, without 
rendering it uncertain when there will be a final sentence dis- 
posing of them. 

The original decree very clearly and explicitly adjudged the 
costs against the building and loan association; and though it 
may have been more equitable that the costs should have been 
apportioned between the parties, that was a consideration, it is 
presumed, upon which the judicial mind passed judgment. 
Courts can not reverse or annul their own judgments or decrees 
ata term subsequent to their rendition, because of errors of 
fact or law, upon the mere summary motion of parties suppos- 
ing themselves to be aggrieved.— Fv parte Cressirel/, 60 Ala. 
378. 

A rule és? will be granted, requiring the chancellor, on the 
first day of the next term of this court, to show cause why a 
peremptory mandamus should not issue in accordance with the 
prayer of the petition. 


Stone, J., not sitting. 


Powell v. Jones. 


Bill in Equity to Enforce Lien or Charge on Comimon Fund, 
and for Adjustment of Accounts and Distribution. 


1. Equitable lien on common fund, created by agrecment.—Commissioners 
being appointed by the governor, under authority conferred by a special 
statute, to locate and procure patents for the State to swamp and over- 
flowed lands donated by act of Congress, their compensation being twenty 
per cent. of the amount realized by the State on the subsequent sale 
of the lands, and their expenses to be paid by themselves: an agreement 
among them, by which one was to advance moneys deemed necessary in 
the execution of the common business, to be reimbursed out of the fund 
provided as compensation when collected, creates a charge or lien on the 
iund, for the amount so advanced, in the nature of an equitable mort- 
gage ; which lien or charge is not capable of enforcement at law, and is 
peculiarly within the jurisdiction of a court of equity. 

2. ‘ Swamp Land Commissioners;’’ not partners, but tenants in com- 
mon.—The ‘‘ Swamp Land Commissioners’’ appointed by the governor 
under the provisions of the act approved February 24th, 1860 (Sess. Acts 
VOL. LXXII. 
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1859-60, p. 117), whose duties were to locate and procure for the State 
patents for the swamp and overtlowed lands donated by act of Congress 
approved September 28th, 1850, and who were to receive as compensa- 
tion for their services twenty per-cent. of the amount realized by the State 
on the subsequent sale of the lands, were not partners inter sese in the 
compensation to be earned, but rather sustained to each other the rela- 
tion of tenants in common. 

3. Tenants in common; right to compensation for extra services.—Or- 
dinarily, one tenant in common can not recover of the others compensa- 
tion for services performed by him in managing or taking care of the 
property, without a promise, express or implied, to pay for such services ; 
but the rule is otherwise, when he performs extraordinary services 
for the common benefit—services not within the duties required of him 
by law, nor within the contemplation of his co-tenants; for all charges 
and expenditures thus incurred, the right of contribution exists, and may 
be ent re ed as an equitable charge on the common fund or property. 

4.0 Swamp Land Commisssoners;”’ rights of S. S. Houston's heirs, 
under spec ‘ial statute authoriz ing suit. —U nde Tr the spe C ial sti itute approved 
December 17th, 1873, authorizing the three surviving commissioners 
“and the hadl representatives or heirs of S. 8. Houston,’’ the deceased 
commissioner, to prosecute a suit in equity ag ainst the State, for the pur- 
pose of determining their compensation and adjusting the rival claims of 
other persons (Sess. Acts 1873, pp. 65-67), the heirs of said Houston 
only succeeded to his rights, and took his share of the common fund 
charged with all liens to which it was subject in his hands. 

\. Same; limitation of suit for money advanced hy one.—The cx mplain- 
ant, one of said commissioners, claiming contribution out of the common 
fund for moneys advanced by himin aid of the common enterprise, which 
were ‘to be refunded to him out of the compensation to be received from 
the State; ”’ such claim did not accrue until the money was received, and 
the statute of limitations did not begin to run against him, in favor of the 
other commissioners, until that time; and the bill showing tat it was 
filed within one vear after the receipt of the money, the claim is not 
barred by the statute of limitations, nor by the staleness of the demand. 


Appear from the Chancery Court of Montgomery. 

The record does not show the name of the chancellor who 
presided in the court below. 

The’ bill in this case was tiled on November 13th, 1878, by 
James R. Powell, against Urban L. Jones, D. P. Forney, and 
the heirs of S. 8S. Houston, deceased, and contained the follow- 
ing allegations: (1.) On April 17th, 1860, Governor A. B. 
Moore, acting under authority conferred on him by an act of 
the General Assembly of Alabama, approved February 24th, 
1860, entitled “ An act to secure to the State of Alabama the 
lands appropriated to the State of Arkansas and other States, 
to reclaim the swamp lands within their limits, by act of Con- 
gress approved September 28th, 1850,” appointed the com- 
plainant, said Jones, Forney and Houston, “as agents to select 
and determine by proper proof the swamp and overflowed lands 
within the limits of this State, according to the provisions of 
said act,” and issued to them a commission under the great seal 
of the State; and at the same, the State of Alabama, act- 
ing by its then governor, said A. B. Moore, “ made a certain 
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contract in writing with said parties, by which said agents were 
to select, locate and prove up the swamp and overflowed lands 
to which the State was entitled under said act of Congress, and 
were to pay their own expenses of every kind, and were to be 
allowed as compensation twenty per-cent. of the proceeds of 
said lands when they should be sold. Search has been made 
for said contract, and it can not be found. (2.) On March 
17th, 1874, said commissioners “tiled their bill in equity 
in this court against the State of Alabama, on said contract, to 
recover from said defendant the compensation due them for the 
faithful performance by them of their part of said contract; 
and said matter was fully litigated, and a decree was rendered 
in said cause by this court, on the 5th January, 1878, ascertain- 
ing the amount due to each of the parties to said cause, which 
decree was afterwards affirmed by the Supreme Court of the 
State; and by said decree there was ascertained to be due to 
each of said commissioners the sum of $1169.64." (3.) * The 
question of the rights of said commissioners 7v7fe7 sexe was not 
decided in said case by this court, nor involved or necessary to 
be decided therein ; nor was said question raised, or presented, 
or litigated, but the sum found to be due to said commissioners 
as a body was equally divided between them.” (4.) Com- 
plainant * paid a large sum, to-wit, $1,500, expenses of said com- 
missioners in and about the exeeution and performance of their 
duties under said contract ;” that is, he advanced to said Hous- 
ton S500 at one time, and 8300 at another, and made three 
trips to Washington at an aggregate expense of $300, and paid 
the expenses of Governor Moore on a journey to Washington in 
and about the business of the commissioners, procuring patents, 
&e. * Allof said sums of money so paid by your orator were ex- 
pended in the payment of the necessary and proper expenses 
of said commissioners, in the execution of their said contract ; 
and the other commissioners have not repaid to him any part 
of the sums so expended, nor has any one of them; nor did 
they bear any part of the expenses incurred by said commuis- 
sioners, or, if any, only a small part, the amount of which is un- 
known.” (6.) “ By agreement and contract between complain- 
ant and said other commissioners, after they had together ex- 
amined the maps, &e., in the land-office at Greenville, the por- 
tion and character of the work to be done by each was agreed 
on and determined ; by which agreement, complainant was, as his 
share of the work, to attend to and transact all the business 
with the General Land-oftice and Department at Washington, 
and the expenses of the work to be done were to be borne 
equally by the said commissioners ; your orator agreeing, at the 
same time, toadvance the money to pay said expenses, which were 
to be refunded to him out of the compensation to be received 
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from the State; said U. L. Jones was assigned to East Alabama, 
said Houston to the Perdido and South Alabama, and said For- 
ney to North Alabama.” (7.) Complainant “avers that he 
has the right to have paid to him, out of said moneys so de- 
creed to him and said other commissioners, said several sums of 
money, with interest thereon from June, 1860, the time when 
said sums of money were so advanced ; and that this court has 
the right to partition said sums of money among those entitled 
thereto, after deducting from the gross amount the expenses 
due to each, such deduction and partition never having been 
made ; and that said accounts are complicated, and can not well 
be settled ina court of law. Heavers, also, that said U. L. Jones 
is insolvent, and that no other court than this can do complete 
justice to all the parties in the settlement of said expense ae- 
count.” (8.) Complainant charges, * that he performed fully 
and faithfully, according to his agreement with said other com- 
missioners, every thing by him agreed to be done, and claims 
that he is entitled to his pro-rata share of said moneys, as well 
as the expenses by him incurred as aforesaid ; and that he is also 
entitled to additional compensation, for the extra services ren- 
dered by him in making his last trip to Washington city, for 
which 8200 would be a reasonable compensation.” (9.) The 
moneys adjudged to be due to the commissioners are in the 
hands of George W. Stone, who was their solicitor in the suit, 
and who has a claim and lien on the fund for his professional 
services ; and he is made a defendant to the bill. On these al- 
legations, the bill prayed that the court “ascertain the amount 
of the expenses paid by complainant, with interest thereon, and 
the amount of expenses paid by each of said other commission- 
ers, and the value of the services rendered by each in the exe- 
cution of said contract, or the amounts to which each is entitled, 
and the amount of the solicitor’s fee their said: counsel is enti- 
tled to retain ont of the said fund in his hands; that the resi- 
due of said fund be paid into the registry of this court, to be 
equitably divided among the several parties thereto ;”> and for 
other and further relief, under the general prayer. 

An answer to the bill was filed by the infant heirs of S. 8. 
Houston, by their guardian ad /étem, in which was incorporated 
a demurrer to the bill, on the following grounds: 1st, that the 
matters alleged are shown to be ves adjudicata, and the com- 
plainant is concluded by the former decree; 2d, that the bill 
shows that complainant has no claim upon that portion of said 
fund to which these infant defendants are entitled; 3d, that if 
the complainant has any right to be reimbursed for moneys ex- 
pended by him, it is a right which must be enforced against 
the personal representative of said S. S. Houston, and not 
against these defendants as his heirs; 4th, that the alleged claim 
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is barred by the statute of limitations, and is a stale demand; 
5th, that complainant has a complete and adequate remedy at 
law. An answer was also filed by Forney, in which was incerpo- 
‘ated a demurrer for want of equity, and because the complainant 
had a complete and adequate remedy at law ; and an answer was 
filed by U. L. Jones. : 

An amended bill was afterwards filed, in which the second 
paragraph of the original bill was struck out, and the following 
inserted in lien of it: ‘ An act was passed by the General As- 
sembly of Alabama, approved December 17th, 1873, and enti- 
tled ‘An act to provide for the adjustment of the claims of all 
agents, commissioners, and other persons claiming compensation 
for services rendered in selecting and securing title to the 
swamp and overtlowed lands in the State of Alabama.’ The 
said S. S. Houston died shortly before the passage of said act; 
and prior to, and at the time of the passage of said act, there 
were other persons preferring claims against the State of Ala- 
bama, for services alleged to have been rendered in selecting and 
securing titile to said swamp and overflowed lands, which claims 
did not grow out of, and were not conneeted with said contract 
made by and between said commissioners and Governor A. B. 
Moore, but were antagonistic to their claims under said con- 
tract. By virtue of said act of the General Assembly, your 
orator, and said U. L. Jones, D. P. Forney, and the heirs of 
said S.S. Houston, there being then and now no representative 
of his estate, filed their bill in this court aganist the State of 
Alabama, for the purpose of ascertaining, determining, and ap- 
portioning the compensation that may be due, and become dne, 
for services rendered by any and all persons, in and about the 
selection and survey of said lands, and in procuring titles there- 
for, and in making: sales thereof ; and several persons, claiming 
compensation for services rendered as aforesaid, were, on their 
several petitions, admitted as parties to said suit, and one M. J. 
Saffold among them; and upon proceedings had in said cause, a 
decree was therein rendered, on (to-wit) January 5th, 1878, as- 
certaining and decreeing that there was to be paid to your ora- 
tor, said U. L. Jones, and D. P. Forney, each, the sum of 
$1169.64: and the same amount to the heirs of said S.S. Hous- 
ton, and to said M. J. Satfold.” Another amendment to the 
bill was the addition of an averment that there had never been 
a settlement of accounts between the said several commissioners, 
and an offer to do equity by the complainant. 

The only orders or decrees shown by the record seem to be 
mere extracts from the register’s docket, headed “ Orders of 
Court,” and in these words: “ April 24th, 1882. Ordered and 
decreed, that the demurrer be sustained, and the motion to dis- 


miss the bill for want of equity should be granted, unless the 
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same is amended. Ordered, that the complainant be allowed to 
amend his bill.” “ April 26th,1882. Leave is granted to com- 
plainant to file an amended bill. Submitted on motion of the 
administrator of D. P. Forney to dismiss the bill for want of 
equity, and on demurrers which are re-filed to the bill as amended. 
It is ordered, that all the demurrers, which are re-filed to the 
bill as amended, be sustained, except the third, which is over- 
ruled; and complainant objecting further to amend, the bill is 
dismissed for want of equity, at his costs.” 

The appeal is sued out by the complainant. The errors as- 
signed are—Ist. the sustaining of the demurrer to the bill as 
amended ; 2d, the dismissal of the bill; 3d, the final decree ren- 
dered. 





Crorron, Herserr & Cuampers, for appellant.—(1.) On 
the facts stated in the bill, the several commissioners were part? 
ners as among themselves in the compensation to be earned. 
Tyler on Partnership, 11; Lindley on Partnership, 2; MeCrary 
v. Slaughter, 58 Ala. 233; Swith v. Garth, 32 Ala. 368; 
Meaher v. Cow, Brainard & Co., 387 Ala. 201; Emanuel v. 
Draughan, 14 Al. 303; Autrey v. Frieze, 59 Ala. 590. That 
each partuer has a lien on the partnership assets and effects, for 
any balance due him ona proper accounting together, see War- 
ven v. Taylor, 60 Ala, 218, and authorities there cited. (2.) If 
the relation of partners did not exist between the parties, then 
they were tenants in common in the compensation to be earned ; 
and a court of equity will decree an account between them, 
where one has received a greater share of the profits than he 
was entitled to receive, and there are complicated matters of 
account between them unadjusted.—A wtrey v. Frieze, 59 Ala. 
588: Morrow v. Riley, 15 Ala. 710; Grigshy wv. Nanee, 3 Ala. 
347. (3.) These matters of account were not involved in the 
former suit, and neither were nor could have been determined 
in that suit; and they are not concluded by the decree ren- 
dered in that suit.—F reeman on Judgments, $$ 249-56 ; Cham- 
berlain v. Gaillard, 26 Ala. 504; Shaw v. Beers, 25 Ala. 449; 
Gilbreath v. Jones, 66 Ala. 129, 132: Sawyer wv. Randall, 55 
Maine, 227; Mozley v. Alston, 1 Phil. 798; Walker v. Powers, 
14 Otto, 249. (4.) The statute of limitations did not begin to 
run until the money was recovered from the State, which was 
less than one year before bill was tiled.— Bradford v. Spyker, 
32 Ala. 184; Cameron v. Copeland, 43 Ala. 201. 


Gunter & Biakey, for Houston’s heirs (and with them Troy 
& Tompkins, for Forney’s administrator, and Lesrer C. Surrn, 
for U. L. Jones), contra, contended that the decree rendered in 
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the former suit was conclusive; citing the case of the Santa 
Maria, 10 Wheaton, 441-44. 


SOMERVILLE, J.—The present appeal is taken from a de- 
cree of the Chancery Court, sustaining a motion to dismiss ap- 
pellant’s bill for want of equity; also sustaining a demurrer 
interposed by one or more of the defendants, going to the 
equity of the case made by the bill. In reviewing the correct- 
ness of this ruling, we must, of course, take as true the facts 
alleged in the bill, so far as well pleaded; and we can not look 
to, or consider, the denials of the several answers. 

The claim of the appellant, Powell, here sought to be en- 
foreed, is for certain moneys alleged to have been advanced by 
him to pay the expenses of himself and the other commission- 
ers, or agents, appointed by the State of Alabama to locate the 
“Swamp Lands” appropriated to the State by act of Congress 
approved September 28, 1850. It was made the duty of these 
agents to select and determine, by proper proof, these * Swamp 
Lands” within the limits of this State; to make a report of 
their work to the Governor, and to procure patents for the 
same from the United States, in the name, and for the benefit 
of the State. The compensation to be received by them was 
twenty per cent. of the amount realized by, the subsequent sale 
of these lands, whenever disposed of by the State.—Acts, 
1859-60, pp. 117-118. Upon suit being brought against the 
State, it was adjudged that the four commissioners were each 
entitled to something less than twelve hundred dollars; the 
heirs of one of them, who had died, being made parties, under 
‘ authority of a special act of the legislature. The money was 
collected, and is now in the custody of the attorney of the 
parties, subject to the control of the Chancery Court. 

The bill, in substance, avers that the expenses of the com- 
missioners, incurred in the prosecution of their official duties, 
were to be borne equally by them; that appellant was to ad- 
vance certain moneys deemed necessary to the execution of the 
joint enterprise, for which he was to be re-iimbursed out of the 

und of twenty per cent., when collected from the State. It 
is manifest that such an agreement, resting on contract made 
between the parties, would, if proved, constitute a /ien or 
charge upon the fund in question, which would be in the na- 
ture of an equitable mortgage. All that is required to this 
end is, that the intention of the parties, as deducible from the 
contract, be clear in its purpose to pledge the fund as a security 
for the debt created. Accordingly, an agreement that a debt 
shall be paid out of the proceeds of certain property, or that 
the property shall be bownd for the debt, has been usually con- 
strued to create an equitable mortgage.—Miller on Equitable 
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Mortgages, 3; Jones’ Chat. Mortg. § 13; Donald v. Hewitt, 
33 Ala. 534, 548; Butts v. Broughton, at present term (ante, 
p- 294); Vewlin v. McAfee, 64 Ala. 357; 1 Jones’ Mortg. 
$$ 166-167; Jackson, Morris & Co. v. Rutherford, at present 
term. Such a lien, being governed by the general doctrine of 
trusts, constitutes one of the peculiar’ subjects of equity juris- 
diction, being incapable of enforcement at law.---Dunning v. 
Stearns, 9 Barb. (N. Y.) 630; Kirksey v. Means, 42 Ala. 426. 

Independently, however, of this alleged contract lien claimed 
by complainant upon this fund, an equity is originated in his 
favor, arising out of the relationship of the parties. We do 
not think this relationship is that of partners, who are joint 
owners of the whole property, each having the power to trans- 
fer or dispose of the entire partnership effects. It is ratherin 
the nature of a tenancy in common, created in the fruits of the 
joint venture—a legal stetvs, which has been likened by 
Pothier to a “quas/-partnership” in some of its characteristics. 
One of several tenants in common ean not dispose of the whole 
property, but only of his undivided share. He possesses, as it 
is technically expressed in the books, “the whole of an undi- 
vided moiety of the property, and not an undivided moiety of 
the whole property.”—2 Black. Com, 182, 191-193; Story on 
Part. ss 89-90. One of its essential attributes is unity of 
possession, a violation of which, by conversion or ouster, is a 
good ground of aetion.—Perminter v. Nelly, 18 Ala. 716; 
Bishop v. Blair, 36 Ala, 80, One most frequent illustration 
of such a co-tenanecy is a cultivation or letting of land on 
shares, with an agreement among those inte rested to divide the 
specific products, or crops. —Smyth v. Tankersley, 20 Ala. 212 ; 
Williams v. Nolen, 34 Ala. 167; Pruitt v. EB ington, 59 Ala. 
454. 

The ascertainment and enforcement of the liabilities growing 
out of such co-tenancies is a fruitful source of equity jurisdic- 
tion, especi ially in the matters of contribution and ac count. —I1 
Story’s Eq. Jur. $$ 466, 505; Freeman on Co-Tenaney, § 269. 
It is true that one tenant in common, like a partner, ean not 
recover of his co-tenant compensation for services performed 
by him, ordinarily, in managing or taking care of the prop- 
erty. without an express or implied promise to pay for such 
services. The plain reason is, that he is doing nothing more 
than his duty. But the rule is otherwise, where he performs 
services not imposed by his relation of co-tenancy; for these 
may be regarded as extraordinary in their character—not 
within the duty of the one, nor the contemplation of the other. 
Freeman’s Co-Ten.and Partition. So, of expenses necessarily 
incurred, or money advanced for the benefit of a joint adven- 
ture, the fruits of which are to be enjoyed in common. If the 
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duty to be performed is joint, or common to all, and not sev- 
eral as to any one, the performance of it would be the removal 
of a burden or associated liability, much in the nature of dis- 
charging an incumbrance, or satisfying a lien.— Van Horne v. 
Fonda, 5 John. Ch. tep. 388; Gusinneth v. Thompson, 
19 Amer. Dee. 350.“ The purchase of an outstanding title, the 
removal of a tax, or other lien or ineumbranee,” says Mr. 
Freeman, “and the payment of a sum of money for the pre- 
servation of the common property, or for the protection or as- 
sertion of some common right, or the redress of some common 
injury, are all spoken of, in general terms, as affording a ground 
of contribution in favor of one co-tenant, and against another,” 
limited, it may be, to “the declaration and enforcement of a 
lien against the property,” and not to be established as a per- 
sonal liability for which a recovery could be had as upon an 
implied assumps/t.—Freeman Co-Ten. and Part. § 263; Vew- 
bold v. Smart, 67 Ala. 326. 

This right of contribution exists, Mr Story says, “for all 
charges and expenditures incurred for the common benefit.” 
1 Story’s Eq. § 505. It is not founded upon express contract, 
but, like a vendor's lien, it is an equity originating from the 
nature of the transaction. True, it arises incidentally from 
contract ; but the equity itself is implied from the relationship 
of the parties, and the character and necessity of the duty per- 
formed for which compensation or contribution is claimed. 
It has been pronounced “a general equity, founded on the 
equality of burdens and benefits.”—Sereven v. Joyner, 1 Iill’s 
Ch. 260. In Rankin v. Black, 1 Wead (Tenn.), 650,which 
was a joint purchase of land, and an unequal payment of the 
purchase-money, it was said, that ‘“ where the adventure is joint, 
each is entitled to participate equally in profit or loss, without 
regard to equality in payment. But it is a clear principle of 
equity, that the common property will be bound for any excess 
paid by one over the other. /¢ ¢s analogous to the law of part- 
nership, by which, as between the partners,the capital must be re- 
turned out of the partnership effects, before the profits can be 
divided.” This underlying principle, governing the liabilities 
of tenants in common, is “fully discussed and recognized in 
Newbold v. Smart, 67 Ala. 326, where many cases are cited in 
full support of the doctrine. 

Under these principles, the joint fund realized as compensa- 
tion by the commissioners would be chargeable for any moneys 
advanced by one of the part-owners for the common benetit of 
all; the share of each being charged with the amount received 
by him, in excess gf what “he has paid out for like common 
benefit, on account taken as in ordinary cases of partnership 
dealings. 
Vou. LXXI. 
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We do not think the heirs of Houston can claim any more 
than Ais rights in the litigated fund, apart from any considera- 
tion of the statutes of Zimitation and of non-claim. The act 
of December 17, 1873 (Acts 1873, pp. 65-67), authorizing “the 
legal representatives ov heirs” of Houston to unite with the 
other commissioners in their bill against the State, was purely 
remedial, and was not intended to create or confer any new 
right. When they recover their proportionate part of the fund, 
they must take it ewm onere—charged with all incumbrances, if 
any, created by their ancestor, and not discharged by operation 
of law, or the act of the parties. 

The claim in question does not appear, from the averments 
of the bill, to have been barred by the statute of limitations, 
or to come within the class of demands usually designated as 
stale. The moneys are alleged to have been advanced by the 
complainant, to aid in carrying out the joint adventure—the 
execution of the official duties imposed by the statute creating 
the agency. The further averment is made, that these moneys 
“were to be refunded to him out of the compensation to be re- 
ceived From the State.” This compensation was not received or 
collected until some time in the year 1878; and until then ‘t is 
manifest that complainant’s claim did not accrue, and no right 
of action could, therefore, vest in him prior to that time. 
Ilence, the statute did not commence to run until within less 
than one year before the present bill was filed. 

The question of ves adjudicata we leave undecided, as from 
the face of the bill, and without some proof, we can not clearly 
see that the matters here litigated were either actually decided, 
or necessarily involved, in any previous suit or proceeding be- 
tween the same parties.—JM/eDonald v. Mobile Life Ins. Co., 
65 Ala. 358. 

The decree of the chancellor dismissing the bill was errone- 
ous, and must be reversed, and the cause will be remanded. 





Robinson v. Lehman, Durr & Co. 


Special Action on the Case for Damages, by Landlord against 
Purchaser of Tenant's Crop with Notice of Lien. 


1. Landlord’s relation to sub-tenant.—At common law, there was no 
privity of estate or contract between the landlord and the under-tenant 
of his lessee, nor could he maintain any action against such under-tenant 
for the recovery of rent. 
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2. Landlord’s statutory lien and remedies against crop.—By statutory 
provisions (Rev. Code, §§ 2961-63), since modified in the interest of sub- 
tenants (Code, § 3476), a lien was given to the landlord, for the rent of 
the current year, on the entire crops raised on the rented premises, 
whether raised by the tenant or by a sub-tenant; but this lien was given 
to the landlord for his own protection, and he can not be compelled to so 
exercise his statutory right as to protect or benefit another person who 
may have a lien on the crop of the under-tenant. 

3. Same; discharge of levy on crop of under-tenant.—The landlord 
having sued out an attachment to enforce his statutory lien on the crops, 
and having afterwards released the levy on the crops of under-tenants 
who had paid their rent to their immediate landlord, he does not thereby 
forfeit or impair his right to subject other portions of the crop, or to pro- 
ceed against a third person who, having knowledge or notice of his lien, 
has received and sold a portion of the crop; and having brought an ac- 
tion on the case against a merchant who, having made advances to the 
under-tenants, had received and sold some of the crops raised by them, 
the latter has no right to insist that the demand shall be credited with 
the value of the crops so released fron the levy of the plaintiff’s attach- 
ment for rent. 

4. Apportionment of rent and statutory lien.—Under an entire contract 
for the rent of a plantation and a ferry appurtenant to it, at an aggregate 
price, the rent and statutory lien can not be apportioned. 


Apreat from the City Court of Montgomery. 
Tried before the Hon. Tiros. M. Arrine'ron. 


Wituramson & Horrzciaw, for appellants. 
D. CLopron, contra. 


BRICKELL, C. J.—The plaintiff, on the 7th day of Feb- 
ruary, 1873, rented to Robert Y. Ware and Mrs. Asendth A. 
Ware, for the current year, a plantation and ferry, for the ag- 
gregate sum of fifteen hundred dollars, payable on the ensuing 
first day of December; taking a mortgage on several mules, 
and the crops to be grown on the plantation during the year, 
to secure the payment of the rent. The tenants entered into 
possession, and underlet to one Robert Y. Ware, jr., who also 
underlet to other tenants, and made crops of corn and cotton 
on the plantation. At different times during the year, to en- 
able Robert Y. Ware, jr., to cultivate the crops, he and Robert 
Y. Ware, the tenant in chief, obtained advances from the de- 
fendants, Lehman, Durr & Co.; giving them mortgages on the 
crops to be grown and cultivated, to secure the payment of 
oak advances. In November, 1873, Robert Y. Ware, jr., de- 
livered to the defendants, to be applied to the satisfaction of 
the mortgages, sixteen bales of cotton which had been grown 
on the plantation; nine bales of which he had raised, and seven 
bales of which he had received from his tenants for rent and 
advances. In December, 1873, the plaintiff, claiming a land- 
lord’s lien for rent, sued out an attachment against his lessees, 
VoL. LXxIl. 
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which he caused to be levied on corn and cotton belonging to 
the under-tenant, Robert Y. Ware, jr., and also on corn and 
cotton belonging to his tenants, all of which had been raised 
upon the rented plantation. The corn and cotton belonging to 
Robert Y. Ware, jr., was sold under the attachment, producing 
three hundred and fifty dollars, which was applied to the pay- 
ment of the rent. The corn and cotton belonging to his ten- 
ants, which was levied upon, and was of sufficient value to have 
paid the balance of the rent due to the plaintiff, he released to 
such of the tenants to whom it belonged as remained upon the 
plantation the ensuing year, whether they had or had not paid 
to Robert Y. Ware, jr., the rent and advances due him from 
them. The rental value of the plantation, exclusive of the 
ferry, was one thousand to twelve hundred dollars; and of the 
ferry alone, was from three to five hundred dollars. The ae- 
tion is case, to recover of the defendants the value of the six- 
teen bales of cotton received by them and sold, thereby render- 
ing unavailing the lien of the plaintiff for the payment of the 
rent due him. 

The City Court instructed the jury, that if the attachment 
sued out by the plaintiff was levied upon crops raised upon the 
plantation, of value sufficient to pay the rent, and he released 
a part thereof from levy, the value of the part released must 
be deducted from the rent due him, althongh it belonged to 
under-tenants who had paid their rent to their immediate land- 
lord. The court also instructed the jury, that the plaintiff had 
a lien on the crops, only for the payment of so much of the 
aggregate rent as was the fair rental value of the plantation, 
exclusive of the rental value of the ferry. The court refused, 
on the request of the plaintiff for instructions to the jury, to 
instruct them that the defendants had no right to complain that 
he had released to the under-tenants, who had paid their rents 
to their landlord, such parts of the corn and cotton levied upon 
as belonged to them. These rulings of the City Court are now 
assigned as error. 

The statute of force when these transactions occurred gave to 
the landlord a lien on the crop grown on rented premises, for 
the rent of the current year.—Rev. Code, $$ 2961-63. The 
lien extended to the entire crop raised on the premises, whether 
it was the product of the labor of the original lessee, or of un- 
der-tenants leasing from him.—Givens v. Easley, 17 Ala. 385. 
There was not then, as there is now, a statutory provision re- 
quiring the landlord to exhaust the crops of the original lessee, 
before resorting to and subjecting the crops of the under-lessee. 
The liability of the crop of the under-tenant to pay the rent of 
the original lessee was purely and strictly statutory. For, by 
the common law, between the lessor and the tenant of his lessee 
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there was neither privity of estate, nor of contract, and for the 
recovery of rent the lessor could maintain no action against the 
under-lessee. When he paid rent to hisimmediate landlord, he 
was discharged from all liability —Taylor Land. & Ten. § 484. 
The purpose of the statute was not to tix upon the under -les- 
see a personal liability for the rent owing by his immediate 
landlord, but the primary appropriation of all crops grown on 
the rented lands, to the payment of the rent accruing for the 
current year, without regard to the ownership of the crops, or 
the agencies employed in producing them. The lessor had the 
option, now qualified by statute, to proceed and charge the crop 
of his own tenant, or of the under-tenant, or to proceed and 
charge both crops indiscriminately. The option was given 
simply to secure to him the payment of the rent issuing out of 
the premises. But what of reason or justice is there in com- 
pelling him to an exercise of the option so that other creditors 
may be let in to enforce subordinate liens or charges upon the 
crops of the original lessee? If the under-lessee had paid rent 
to his landlord,—and that is the predicate of the instruction re- 
quested by the appellant,—it would be simple injustice to com- 
pel the original landlord to proceed against his crops, for the 
exoneration of the crops of the original lessee; an injustice a 
courtof equity would prevent, if the crop of the original lessee 
was sufficient for the payment of the rent. Or, if the under- 
lessee has not paid his rent, upon what principle can the land- 
lord be compelled to pursue his crop, to make room for the ad- 
mission of other creditors of the original lessee to chayge his 
crops / 

The principle is general and equitable, that if a creditor 
has a lien on, or interest in two funds, asa security for his debt, 
and another creditor has a lien on or interest in one of them 
only for the security of his debt, he who has the security of the 
two funds shall not unnecessarily so exercise his right of re- 
course upon them as to disappoint him who has the security of 
one only. The principle is, of itself, a pure equity, founded on 
high considerations of justice, and is never applied so as to work 
injustice. In its operation, it is confined to cases where two or 
more persons are creditors of the same debtor, and have suc- 
cessive demands upon the same property, the one prior in right 
having other securities. It has no application as between credit- 
ors of different persons.—1 Story Eq. s$ 633, 641-43.“ We 
have gone this length,” said Lord Eldon, i in Ke parte Kendal 
(17 Vesey, 520), “ if A has a right to go upon two funds, and B 
upon one, having both the same debtor, and the funds are the 
yroperty of the same person, A shall take payment from that 


und to which he can resort exclusively, so that both may be 
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paid. But it was never said, that if I have a demand against A 
and B, that a creditor of B shall compel me to go against A, 
without more. If I have a demand against both, the ‘creditors 
of B have no right to compel me to seek payment from A, if 
not founded in some equity, giving B, for his own sake, as if 
he were surety, &e., a right to compel me to seek payment of 
A. It must be established that it is just and equitable that A 
ought to pay in the first instance, or there is no equity to com- 
pel a man to goagainst A, who has resort to both funds.” And 
upon this basis, the doctrine is established in this country.—2 
Lead. Cases Eq., 4th Am. ed. 273 ; Dorr v. Shaw, 4 Johns. Ch. 
17; Reynolds v. Tooker, 18 Wend. 591. 

The appellees were not creditors of the: under-tenants, nor 
had they any lien upon the crops which were raised by them. 
The lien of their mortgage extends to and embraces only 
the crops of the original lessee, and there is no justice in their 
claim that the erops of the under-tenants should be charged 
primarily with the payment of the rent due from the original 
lessee, that they ay be paid. The City Court erred in the 
first instruction given the jury, and in the refusal of the one 
requested by the appellant. 

It is insisted, however, that although there may be error in 
the giving and refusal of these instructions, it is error without 
injury, as it appears that the appellant had not the lien of a 
landlord, but the right and title of a mortgagee, and the present 
action is therefore misconceived. The answer is, that the re- 
cord does not show this point was made in the City Court ; and 
it is clear that it had no influence in inducing the rulings of 
the court we have pronounced erroneous. Under these cireum- 
stances, it would not be just, if this proposition is well founded, 
now to make it the ground of attirmance.—Cotton v. Thompson, 
25 Ala. 671 

The lien given the landlord was by the statute limited to the 
rent of the premises upon which the crops were raised—it did 
not extend to the rent of other premises, or to any other debt 
or demand. If the ferry had been rented separately from the 
plantation ; or, if in the contract of renting a distinet rent had 
been fixed upon it, from that fixed upon the plantation, and a 
single obligation taken for the aggregate rent ; if the lien of the 
landlord was not thereby discharged, it may be the second in- 
struction given by the City Court would assert a correct legal 
proposition. The contract of renting was, however, entire—for 
the plantation and ferry, the ferry passing to the lessee as a 
mere appurtenance to the plantation. It may have enhanced 
the rent, as improvements upon the plantation would have en- 
hanced it; but there is no principle upon which the rent can 
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be apportioned, and the rental value of the ferry separated from 
the rental value of the plantation. 

The judgment of the City Court must be reversed, and the 
cause remanded. 


Patterson v. Kicker. 
Statutory Detinue for Mule. 


1. Possession as evidence of title-—The possession of personal property 
is prima facie evidence of title, or connie: and this principle applies 
to personal property belonging to the wife, whether the possession be in 
her, or in her husband as her trustee, or in both jointly in recognition of 
her right. 

2. Presumption as to character of wife’s estate.—As arule of evidence, 
personal property in the possession of the wife, or in the possession of 
her husband as trustee for her, or in their joint possession, will be pre- 
sumed to be held as part of her statutory estate, under the laws which 
have now been of force for more than thirty years, unless affirmatively 
shown to be an equitable estate. 

3. Proof of title to personalty by writing.—Although a recovery of per- 
sonal property may be had on proof of possession, in the absence of 
countervailing evidence ; yet, if the plaintiff undertakes to prove title by 
a writen instrument, he must produce it, or satisfactorily account for its 
non-production ; and if the instrument is produced, and has attesting wit- 
nesses, its execution can not be proved by a third person. 


Apprat from the Cireuit Court of Montgomery. 

Tried before the Hon. James E. Coss. 

This action was brought by Mrs. Elizabeth Patterson, against 
J. A. Kicker, to recover a mule named Gray, with damages 
for its detention; and was commenced on March 20th, 1882. 
On the trial, in consequence of adverse rulings of the court on 
the evidence, the plaintiff took a nonsuit, with a bill of excep- 
tions, in which the facts are thus stated: “The plaintiff intro- 
duced as a witness her husband, J. Patterson, who testitied that, 
at the time of their marriage, which occurred since 1852, plain- 
tiff was possessed in her own right of a mare, which had been 

iven to her by her father; that said mare afterwards had a 
ste colt, which was raised by witness and his wife, and which, 
in December, 1881, after it was grown, he exchanged with one 
J. R. Beard for two mules, one of which is the mule here sued 
for: that he did not, at the time, disclose to said Beard that the 
horse belonged to his wife, and no writings were executed be- 
tween them ; that afterwards, when Beard discovered the own- 
ership of the property, he executed the paper marked Eich ibit 
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A ; that he (witness) carried the two mules home, and showed 
them to his wife (plaintiff), who made no objection to the trade, 
and has never repudiated the same; and that said Beard still 
retains said horse. Plaintiff then offered to show, by parol evi- 
dence, that soon after said exchange was made, and after plain- 
tiff had seen said mules, and had consented to the exchange, she 
executed to said J. R. Beard, jointly with her husband, in the 
presence of two witnesses, a bill of sale for said hurse, and de- 
Secon the same to said Beard, and had not seen it since. The 
court refused to allow plaintiff to make such proof, and plain- 
tiff duly excepted to this action of the court. Plaintiff then 
offered in evidence said paper writing marked Exhibit A, ac- 
companied by proof, by said witness, J. Patterson, that said 
paper was executed by said J. R. Beard, and that one of the 
mules mentioned therein was the mule sued for in this action. 
Defendant objected to the introduction of said paper as evi- 
dence, on the ground that the same purported to be attested by 
two witnesses, and neither of said attesting witnesses now ap- 
peared to prove the execution of said paper. Thereupon, the 
court refused to allow said paper to be read in evidence; to 
which action of the court the plaintiff duly excepted.” Eich shit 
A, mentioned above, is a bill of sale for two mules, sold by J. 
R. Beard to Mrs. Elizabeth Patterson ; being without date, and 
attested by J. R. Burnett and A. P. Johnson as witnesses. 
These rulings of the court are now assigned as error. 


Gruyter & Briakey, for appellant. 
J. M. FaLKnerR, contra. 


SOMERVILLE, J.—The legal principle is one of common 
learning, that possession of personal property is prima fucie 
evidence of title, or ownership.—2 Whart. Ev. § 1331; Sparks 
v. Rawls, 17 Ala. 211; 1 Brick. Dig. 806, § 37. There is no 
reason why the title of the wife, to property owned by her, can 
not be proved in the same manner, as that owned by one sud 
juris. It is well settled, that the possession by the husband, of 
property belonging to the wife’s statutory separate estate, is 
referable to his representative capacity as trustee. The fact of 
a joint possession, therefore, can not complicate the principle 
in the simplicity of its application.— Brunson and Wife v. 
Brooks, 68 Ala. 248; Girynn v. Tlamilton, 29 Ala. 233. 

It was no doubt competent for the plaintiff to prove, by oral 
evidence, her ownership of the mule for the recovery of which 
the present action was brought. The possession of the property 
by herself, or by her husband in recognition of her title, or by 
both jointly claiming it as her property, would be presumptive 
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evidence of such ownership. ‘ All property of the wife,” the 
statute provides, “held by her previous to the marriage, or 
which she may become entitled to after the marriage, in any 
manner, is the separate estate of the wife.’—Cude, 1876, 
$ 2705; Const., 1875, Art. x, $6. All property held under the 
provisions of this statute, is the statutory separate estate of the 
wife; and to take a given case out of its intluence, words are 
required clearly or a an intent to exclude the marital 
rights of the Short v. Battle, 52 Ala. 456; Smith v. 
McGuire, 67 Ala. 34. In view of the fact that the present 
system, creating separate estates in married women, has now been 
in force in this State for over a third of a century, it is safe to 
assert that all property owned by married women may be pre- 
sumptively considered as held by them under the statute of the 
State, until the contrary is shown. The statute is broad and 
comprehensive, and may be taken as the general rule of prop- 
erty tenure. The erception to the rule is found in the other 
class of separate estates called equitable, and which are created 
by contract. This, it is needless to say, is a rule of evidence, 
and not of pleading. 

Under the influence of these principles, it was competent for 
the plaintiff, as above stated, to prove her possession of the 
property in question, as prima facie evidence of her title ; and 
such title would presumptively be the ownership of a statutory 
separate estate, liable, of course, to be rebutted by countervail- 
ing evidence. But, if the plaintiff insisted on going further, 
by proving title by written conveyance, such writing should 
have been proved according tothe established principles of evi- 
dence, which required its production, or else the proof of its 
loss or destruction, in order to let in secondary evidence of its 
contents. The familiar case cited in all the books is the fact of 
tenancy, which may be proved orally by the payment of rent, 
although there be a written contract between the landlord and 
tenant ; yet the contract itself must be produced, if it is sought 
to prove the tenancy through medium of it, or to establish 
the terms of the instrument.—1 Greenl. Ev. § 87:1 Whart. 
Ev. $$ 77-78; Powell’s Ev. (4th ed). 63; Roseoe’s Cr. Ev. (7th 
ed.) pp. 6-7, notes (1) and (2). 

There is no error in the rulings of the court on the evidence, 
and the judgment is affirmed. 





OF ALABAMA. 
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Winter «. Banks. 


Bill in Equity to enforce Vendor's Lien on Land. 


lL. Revision of chancellor's rulings on exceptions to register’s report. —On 
appeal from the chancellor’s decree overruling exceptions to the regis- 
ter’s report upon matters of account, dependent upon the register’s con- 
clusions from the evidence adduced before him, this court will indulge 
all reasonable presumptions in favor of the register’s rulings, and will 
not disturb them uniess they are clearly shown to be wrong. 


Arrrar from the Chancery Court of Montgomery. 

Heard before the Hon. Jonn A. Foster. 

The original bill in this case was filed on the 29th January, 
1880, by Thomas Banks, against John Gindrat Winter; and 
sought to enforce an alleged vendor’s lien on a tract of land, 
for a balance of the purchase-money due by the terms of the 
written contract between the parties. Banks was in possession 
of the tract of land at the time he agreed to sell to Winter; 
but a bill in chancery was then pending against him, in favor 
of the personal representative of R. D. Gregg, deceased, involv- 
ing the title to the land (the case being reported as Grigg v. 
Banks, 59 Ala. 311). By the terms of the contract between 
the parties, as reduced to writing, and signed by both parties, 
a copy of which was made an exhibit to the bill, the agreed 
price was 84,000, of which $2,000 was paid in cash, and the 
purchaser gave his two notes, for $1,000 each, with interest, 
for the residue; and the contract contained a further stipula- 
tion, that the future costs of the suit, and the fee of said Banks’ 
solicitor for future services in the pending suit, should be paid 
by said Winter. The contract contained further stipulations, 
as to the retention of possession by Banks, the cultivation of 
parts of the land under a lease, and the division of the crops; 
but these stipulations are not material, as the case is here pre- 
sented. The bill alleged that the greater part of the last note, 
between $500 and $1,000, was still unpaid, with solicitor’s fees 
and costs which the defendant had agreed to pay; and sought 
to subject the land, by sale, to the payment of this amount. 
An answer was filed by the defendant, insisting that the de- 
fendant had received, in partial payments, and the proceeds of 
crops received and sold by him, more than the amount due on 
the notes given for the purchase-money ; and denying that the 
complainant had paid or assumed any costs or solicitor’s fees for 
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which, by the terms of the contract, the defendant was liable. 
The defendant having transferred his interest in the land and 
the contract, before the filing of the bill, to Mrs. Mary E. Win-. 
ter, she was brought in as a defendant by an amended bill, and 
filed an answer setting up, in substance, the same defenses. 
The chancellor ordered a reference to the register as to the 
matters of account, and each party reserved exceptions to the 
register’s report. The account, as stated by the register, showed 
a 5 or ede of $693.55 due to the complainant, with interest 
from April 15th, 1882; and the chancellor contirmed his re- 
port, with some trifling alterations, overruling the exceptions 
of each party, on the authority of Zehman v. y (69 Ala. 48), 
on the ground that the evidence did not clearly show error in 
the register’s conclusions. The defendants appeal trom this 
decree, and here assign as error the overruling of their several 
exceptions to the register’s report. 


Gunter & Brakey, for appellants. 
D. Cropton, and Rick & Winery, contra. 


BRICKELL, C. J.—The assignments of error refer only to 
the one ruling on exceptions to the report of the register upon 
matters of account between the parties. On appeal from a de- 
cree of the chancellor, overruling exceptions to the report of 
the register on questions and matters of account dependent 
upon the conclusions drawn by the register from evidence“pro- 
duced before him, all reasonable presumptions are indulged to 
support his rulings, and they will not be disturbed unless shown 
to be clearly wrong.—Avnsey v. Ainsey, 37 Ala. 393; Mahone 
v. Williams, 39 Ala. 202; Lehman v. Levy, 69 Ala. 48. After 
a careful examination, we are not prepared to pronounce them 
erroneous. \ 

The first exception refers to the allowance of the fee paid 
by Banks to solicitors, for services rendered in the suit of 
Gregg v. Banks. The liability of Winter to pay the fee, if it 
was compensation for services rendered after he entered into 
the contract of purchase, can not be denied. The evidence 
showing that it was for such services, and not for antecedent 
services, may be meagre; but yet it had a tendency to prove 
the fact, and was the only evidence upon the point which was 
introduced. If the fact were otherwise, and the fee included 
services rendered prior and subsequent to the contract of pur- 
chase, the evidence of it could have been produced by the de- 
fendants. As they offered no evidence upon the point, we can 
not say the register erred in concluding that the fee was, under 
the contract, properly chargeable to Winter. 
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The matter of exceptions seems to have been very fully and 
carefully examined and considered by the chancellor, and we 
are satistied with his conclusions. It is not clearly and satis- 
factorily shown that the register erred in any of the rulings to 
which the exceptions are directed, and they ought not to have 
been disturbed. 

Aftirmed. 


Stone, J., not sitting. 


City Council of Montgomery v. Wright. 


Action tor Damages against Municipal Corporation, for Per- 
sonal Injuries caused by Defects in Streets. 


1. Judicial notice of municipal charter.—The charter of a municipal 
corporation is a public statute, of which the courts will take judicial 
notice. 

2. Averment of corporate character and name.—In an action against a 
municipal corporation, described by its corporate name, it is not neces- 
sary to aver in the complaint that the defendant is a body corporate, 
since the court will take judicial notice of that fact, and of the identity of 
the defendant as such corporation. 

3. Averment of corporate duty to keep streets and side-walks in repair. 
When the duty of keeping ‘‘ the streets and highways in repair’? is im- 
posed on a corporation by its charter, it is only necessary to aver the 
existence of this duty by way of inducement, when declaring against the 
corporation for damages resulting from its breach; and this is done with 
sufficient certainty by the general allegation, ‘* which the defendant is 
bound to keep in repair.”’ 

4. Actionagainst municipal corporation, for damages; notice of defect in 
street or side-walk.—To maintain an action against a municipal corporation 
for damages, on account of injuries resulting from its failure to keep the 
streets and side-walks in proper repair, the p!aintiff must aver and prove 
actual notice of the defect in the street or side-walk, or facts from which 
constructive notice will be inferred ; and such constructive notice may be 
inferred from the notoriety of the defect, and its continuance for such 
length of time as to raise the presumption that the proper municipal of- 
ficers did in fact know, or with due vigilance and care ought to have 
known it. 

5. Duty to keep streets and side-walks in repair.—The duty of keeping 
its streets and side-walks in repair, When imposed by statute on a muni- 
cipal corporation, is unquestioned, and may exist without express statu- 
tory provision; and this duty extends to the whole width of those 
thoroughfares, and requires that they shall be kept in proper condition 
for safe travel by night as well as by day. 

6. Negligence; when question of fact, or of law.—When the facts are 
disputed, or when different conclusions may be drawn from the undis- 
puted facts, negligence vel non is a question of fact for the determination 
of the jury ; but, when the facts are undisputed, and the inference to be 
drawn from them is clear and certain, it is a question of law. 








412 SUPREME COURT (Dec. Term, 


[City Council of Montgomery v. Wright. } 


7. Contributory negligence; when not imputed to plaintif?f—When the 
evidence shows that the route selected by plaintiff, at the time he was in- 
jured by a fall caused by a ‘‘ wash-out’’ in the side-walk, was the route 
ordinarily travelled with safety by all persons on foot going in that diree- 
tion, that the side-walk at that point was wide enough for safe passage 
on the inside of the ‘* wash-out,’’ and that there was no side-walk on the 
other side of the street; contributory negligence can not be imputed to 
him, because he had knowledge of the defect in the side-walk, and did not 
select a different route. 


Aprrat from the Cireuit Court of Montgomery. 

Tried before the Hon. James E. Copp. 

This action was brought by William Wright, against “ the 
City Council of Montgomery,” without other descriptive words ; 
and was commenced on the 5th November, 1881. The complaint 
was in these words: ‘The plaintiff claims of the defend- 
ant ten thousand dollars as damages, and plaintiff avers that 
there is in the city of Montgomery a public highway, called 
Bell street, leading from Goldthwacte street in said city west to 
the corporate limits thereof, which the defendant is bound to 
keep in repair; and that that portion of the north side of said 
Bell street, lying between //o/t and /lanrich streets, was negli- 
gently suffered by the defendant to be out of repair, whereby 
plaintiff, travelling therein, and using due care, on, to-wit, the 
night of October 22d, 1881, was hurt; to plaintiff's damage as 
aforesaid, and therefore he sues. And plaintiff claims of de- 
fendant the further sum of ten thousand dollars as damages ; 
and plaintiff avers that it was the duty of defendant to keep the 
streets of the city of Montgomery in repair, but that it negli- 
gently suffered a street in said city, called Bell street, to be and 
remain in bad repair, and unfit for the safe use of citizens and 
others in walking along the same, fora long space of time ; and 
especially that it negligently suffered the side-walk on the north 
side of said street, at a point between Hanrick and /olt streets, 
to be and remain in such bad repair that the same was danger- 
ous in its use in walling, by reason of a hole so left by it in the 
edge of said side-walk, about five feet from the north edge there- 
of, aud more than two feet in depth, and in the part commonly 
used by those walking along said street; and that while plain- 
tiff was walking along said street and side-walk, carefully and 
prudently, on the night of October 22d last, he, without fault 
or neglect of his own, stepped with one foot into said hole so 
negligently let and suffered by defendant to remain in said side- 
walk, and, by reason thereof, fell with great violence ; whereby 
he was caused great pain and suffering, for a Jong time, and 

yas permanently injured and disabled from the performance of 
his work, and has become liable for a large sum of money for 
nursing, medical attendance and medicines, necessary to relieve 
his pain, injury and suffering sustained by said fall ; all of which 
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was suffered by reason of defendant’s negligent faiiure to keep 

and maintain street in proper repair for the safe use of citizens 

and others, as it was its duty to do; to plaintiff's damage,” «ce. 

The defendant demurred * to the complaint, in short by con- 
sent,” on the following grounds as specified: 1st, ‘ because 
the complaint does not show that the defendant is a corpora- 
tion; 2d, “because the complaint does not show that it was 
the defendant's duty to keep said street or side-walk in repair ;” 
3d, * because the complaint does not aver facts showing that it 
was defendant’s duty to keep said street or side-walk in repair ; ” 
4th, * because the complaint does not show that Pe// street is a 
street established by defendant ;” 5th, * because the complaint 
dees not aver or show that said street or side-walk was suffered 
to remain out of repair for an unreasonable time.” The court 
overruled the demurrer, and the defendant then pleaded, “ in 
short by consent—lIst, the general issue; 2d, want of ordinary 
eare by plaintiff; 3d, contributory negligence by plaintiff.” 
The trial was had on issue joined on these several pleas. 

On the trial, a bill of exceptions was reserved by the defend- 
ant, in which the facts are thus stated: “ The plaintiff offered 
evidence tending to show that e// street was a street in the 
city of Montgomery laid out by the defendant, having a road- 
way of some fifty feet in width, and a side-walk for foot passen- 
gers, laid out and worked by the city, only on the north side of 
the street at the point where the injury occurred ; that no side- 
walk was laid out or worked by the city on the south side of 
said street for some distance above and below the said point ; 
that the said side-walk on the north side was laid out about ten 
feet wide, and was of that width for some distance above and 
below that point, but had been washed down to a width of 
about seven feet for several feet above and below that point ; 
that this side-walk was situated some three feet, or more, above 
the road-way ; that at a point on said side-walk about midway 
between //olt and Hanrich streets, there was a wash-out on the 
outer edge of said side-walk, about eighteen inches wide, ex- 
tending about two feet into the side-walk, and about three feet 
deep, down to the level of the road ; that this wash-out had been 
in existence, in the same condition, for more than two years; 
that the distance from the inner edge of the wash-out to the 
fence on the northern edge of the side-walk was from tive feet 
six, to five feet eight inches ; that along the side-walk, at points 
east and west of this wash-out, was a beaten path, or foot-way, 
made by persons walking singly, which passed near to the outer 
edge of the side-walk, but next to and within the inner edge 
of the wash-out ; that this was the only foot-way, and it was uni- 
versally used as a foot-way by all persons coming into or going 
out from the city along Bell street, which was one of the prin- 
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cipal streets used by persons going out of the city towards the 
west, or coming into it from the country adjacent to the city on 
the west ; that the space between the wash-out and the fence on 
the north was about five feet and six or eight inches; and that 
the space between said path and the fence, some eighteen 
inches or two feet, was grown up with grass, being unused and 
untrodden, and sloped up towards the fence, so as to render it 
inconvenient to walk on it. He offered evidence, also, tending 
to show that not only was there no side-walk worked by the city 
on the south side of the street, but that the space for the side- 
walk, inside of the road-way, was not practicable for persons 
walking, and was never used by them; also, that on October 
22d, 1881, he went to visit a friend who lived on the south side 
of Bell street, a square or two beyond the point of the wash-out, 
and passed along the street and side-walk on the north side of 
the street, passing said wash-out, as he frequently did in visit- 
ing his said friend; that this was in the afternoon, and in the 
day-light, and he then saw the condition of said side-walk ; that 
he remained at his friend’s house until it was nearly dark, and 
then set out to return home in the city; that it began to rain, 
and was very dark; that he crossed over to the north side of 
the street, and ascended to the embankment of the side-walk by 
a bridge from the street, made for that purpose, at a point west 
of the wash-out, where the road-way was about eighteeen inches 
below the side-walk, feeling with his stick before him for the 
wash-out, which he knew of, as there was no light, but, placing his 
cane beyond and across the edge of the wash-out, hestepped 
with one foot into the wash-out, and fell down, breaking his 
hip bone near the joint,” and sustaining other serious injuries, 
which were particularly described. ‘Several witnesses testi- 
fied, that they had seen the street hands often at work on the 
road-way, repairing it, but that no work had been done by them, 
for years, on the side-walk near the point indicated as the wash- 
out. The defendant showed that said wash-out was at a point 
near the suburbs of the city, within one hundred and fifty yards 
of its western limits, and introduced evidence tending to show 
that that part of the city was not thickly populated, nor greatly 
frequented by foot passengers; and introduced evidence tend- 
ing to show that the road-way of Bell street was well repaired 
in the spring of the year 1881, and that a part of the side-walk 
on the north side of said street, several squares east of the wash- 
out, was put in good repair. The defendant’s street overseer 
testitied, that he had worked on the side-walk at the point in- 
dicated as the wash-out, but could not say when it was last done 
before the injury happened ; that he did not remember he had 
done it in the spring of 1881, but had repaired it, and filled up 
the said wash-out, after the injury happened. The defendant 
VoL. LXxI. 
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introduced, also, evidence tending to show that the whole space 
between the wash-out and the fence, some five feet six to eight 
inches, was level, and reasonably safe for walking ; also, that 
though no side-walk was laid out on the south side of the street, 
yet on the south side, from the house which plaintiff left to come 
into the city, there was a safe and practicable foot-way, along 
which persons could and did safely walk, coming in the direc- 
tion which plaintiff came, and which extended to a point some 
distance beyond and east of said wash-out; and that a path 
crossed the road-way thence, to a point on the side-walk north 
where it was safe and level, and well worked all the way into 
the heart of the city. There was no evidence of notice to the 
defendant, or its officers, of any defect in the said side-walk, 
and the street overseer testified that he did not know its con- 
dition; but there was evidence, also, tending to show that it 
was in the same condition for months, as before stated, and that 
the street hands had worked the road-way, while in that condi- 
tion, without working the side-walk at that point. 

“This was all the evidence,” and the court thereupon gave 
the following charges to the jury, at the instance of the plaintiff : 
1. “That it is the duty of the corporation to keep the streets 
of the city in repair; and this includes the side-walks for per- 
sons on foot, as well as the road-ways; and it is no answer to a 
complaint for injury caused by a defect in the side-walk, that 
‘there was a sufficient space thereon by which a safe passage 
might have been made, unless the injury might have been 
avoided by proper prudence on the part of the person injured, 
or unless negligence can be imputed to him as contributing to 
eausetheinjury.” 2. ‘ That the attempt ofa visitor toa friend 
in the city to walk home at night, on a side-walk which has 
been left in bad repair by the city, and which is in the same 
condition in which it has been kept for months, and which is 
the only one in the city used by all persons having occasion to 
go in that direction, is not negligence in him; and if a person 
so walking is injured, by reason of a defect in the side-walk, he 
is entitled to recover damages, unless his negligence in walking 
contributed to the injury.” 3. “That it is as much the duty 
of the city to keep the side-walks in the suburbs of the city in 
a safe condition for the use of passengers, as those in the heart 
of the city; that while the authorities may have a discretion in 
the matter of elegance of pavements, or in the matter of pave- 
ments or no pavements, yet they have no discretion in the mat- 
ter of safety; and it is an absolute duty to keep all the side- 
walks in the city in a reasonably safe condition for the use 
of passengers, whether in the body of the city or near its 
limits.” To each of these charges an exception was duly re- 
served by the defendant, and they are now assigned as error, 
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together with the overruling of the demurrer to the complaint. 


Crorrox, Herserr & Crampers, for appellant.—l. The 
complaint is fatally defective in several particulars. (qa). It 
does not aver that the defendant is a municipal corporation, nor 
give its corporate name. The name of the corporation, as the 
court must judicially know, is the City of Montgomery; and 
although the corporation may sue or be sued by the name of its 
city council, the complaint must aver that the suit is so brought, 
thereby showing that the corporation is the real defendant. (0) 
The complaint should aver, also, that the duty of keeping its 
streets in repair is enjoined on the corporation by its charter, 
or should set out the special powers granted, so that the court 
may see that the duty is devolved upon it. In this country, 
there is no common-law obligation resting on such corporations 
to keep their streets and highways in repair, and it only exists 
by statute.—2 Dill. Mun. Corp. § 785. The only averment of 
the complaint on this point—* which the defendant is bound 
to keep in repair’’—is merely inferential, or the statement of a 
conclusion, and is wholly insufticient. (¢) The complaint 
neither avers notice of the defect to the corporation, nor states 
facts from which notice may reasonably be presumed ; and this 
was a necessary averment.— Wightman v. Washington, 1 
Black, 39, 52. 

2. The first charge given to the jury, at the instance of the 
plaintiff, is not direct and certain, but evasive, and calculated 
to mislead the jury; and is therefore erroneous.—Cothran v. 
Moore, 1 Ala. 423; Solomon v. The State, 28 Ala. 83. There 
was no obstruction, or structural defect, in the side-walk; and 
if the space between the wash-out and the fence was sufficiently 
wide, level and commodious, to enable persons to pass with 
safety and convenience by the exercise of ordinary care, this 
was a defense to the action.—Campbell v. City Council, 53 
Ala. 624; Dill. M. C. § 789. This charge is obnoxious to the 
further objection, that it was calculated to mislead the jury as 
to the onus of proof on the question, whether the injury could 
have been avoided by proper prudence. Although contributo- 
ry negligence is a defense, the onus of which is on the defend- 
ant; yet it was incumbent on the plaintiff to show, not only a 
defect in the side-w alk, but that the defect rendered the side- 
walk unsafe and inconvenient for passage by persons using or- 
dinary care.— Pennington v. Woodall, 17 Ala. 685. 

3. The second charge given assumed as facts, that the side- 
walk was in bad repair, that it had been in the same condition 
for months, and that it was the only one used by all persons 
having occasion to go in that direction ; as to which several 


matters there was conflicting evidence. The charge, therefore, 
VoL. Lxxu. 
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invaded the province of the jury, and was erroneous.—Skains 
& Lewis v. The State, 21 ‘Ala. 218; McKenzie v. Br. Bank, 
28 Ala. 610; MeGonegal v. Walker, 23 Ala. 361; Henderson 
v. Marx, 57 Ala. 169. It was erroneous, also, in instructin 
the jury that, as matter of law, on the facts stated, the plaintiff 
was not guilty of negligence. Negligence is, generally, a 
mixed question of law and fact; and it is not necessarily a 
question of law, whenever the facts are undisputed. Where the 
negligence consists in the failure to perform a clear legal duty, or 
where the conduct of all prudent men, under given cireum- 
stances, is so notoriously uniform that this uniformity becomes 
arule of law, negligence vel non is a question of law; but, 
when the facts are doubtful or disputed, or, though undisputed, 
are such that reasonable men may fairly arrive at different con- 
clusions, the inference to be drawn from them is a question for 
the jury, and the court has no power to determine it — Detroit 
Railroad Co. v. Steinburg, 17 Mich. 99, 118; Penn. Railroad 
Co. v. Ogier, 32 Penn. St. 71; Briggs v. Taylor, 28 Vermont, 
183; Lreland v. Oswego, 13 N. Y. 533; Railroad Co. v. Stout, 
17 Wallace, 657; Patterson v. Wallace, 1 MeQueen’s H. L. 
Cases, 748; Beers v. Hous. Railroad Co., 19 Conn. 566. 
Again, notice of the defect to the defendant was necessary, to 
make out the plaintiff's case ; and though notice may be inferred 
from other facts proved, it is an inference of fact to be drawn 
by the jury.— Noble v. Richmond, 31 Gratt. 271. As to the 
condition of the street, and the length of time the defect had 
existed, from which the inference of notice was to be drawn, 
the evidence was conflicting ; and the charge was erroneous in 
ignoring the question of notice. 

4. The plaintiff was not entitled to recover, unless he used 
ordinary care to avoid the accident; yet the charge restricts his 
duty to the exercise of ordinary care in walking—* unless his 
negligence in walking contributed to the injury.” For this 
reason, the charge is erroneous.—/)ill v. Camp, 22 Ala. 249. 
The plaintiff had full knowledge of the defect in the side-walk, 
and saw its condition when he passed in the afternoon ; and in 
attempting to pass it in the dark, when he might have passed 
with safety and convenience along the path-way on the south 
side, he did not use ordinary care, and took on himself all risk 
of accident.— President v. Dusouchett, 2 Indiana, 586; Bruker 
v. Covington, 69 Indiana, 33; Richmond v. Courtney, 32 Gratt. 
792. Knowledge of a defect in a highway is not, generally, 
conclusive evidence of negligence in attempting to pass it; yet, 
if the defect is such that a person of ordinary prudence, having 
knowledge of it, would not under the circumstances attempt to 
pass it, then the plaintiff was not justified in oe to do 
so.—Leed v. Northfield, 13 Pick. 94; Thomas v. Telegraph 
27 
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Co., 100 Mass. 156; Fow v. Glastenburg, 39 Conn. 204; Hub- 
bard v. Concord, 35 N.H.52. Whether the plaintiff exercised 
ordinary care in remaining at his friend’s house in the suburbs 
of the city until nearly dark, knowing that he would pass on 
his return over a defective side-walk, and in crossing from the 
south to the north side of the street, when it was so dark that 
he could not see the defect, and might have avoided it by con- 
tinuing along the footway,—should have been submitted to the 
jury, and was withdrawn from their consideration by this charge, 
which limited their inquiry to negligence or care in the single 
matter of walking along the side-walk. 


Suaver & Heutcneson, with whom was H. C. Semp.e, contra. 
1. The charter of the city of Montgomery is a public statute, 
of which the courts will take judicial notice.—Smoot v. We- 
tumpha, 24 Ala. 112; Case v. Mobile, 30 Ala..538. The char- 
ter expressly provides, that the corporation may sue and be sued 
by the name of the “City Council of Montgomery,” the name 
by which it is here sued ; and it enjoins on the corporation the 
duty of keeping its streets in repair, as this court has decided. 
Campbell v. City Council, 53 Ala. 528; City Council v. Gil- 
mer & Taylor, 33 Ala. 116; also, Smoot v. Mayor of Wetumpka, 
24 Ala. 112; 2 Dillon’s Mun. Corp. § 1017. These facts being 
judicially known, it was not necessary that they should be aver- 
red in the complaint; and the general averment—* which the 
defendant is bound to keep in repair”—conforms to the prece- 
dent from which the count was copied.—Chitty’s Pleadings, by 
Perkins, 16th Amer. ed., 575. Express notice to the corpora- 
tion, of the defect or obstruction in the street or highway, is 
only required where the defect has suddenly happened, as by 
the falling of a tree in the night, and sufficient time has not 
elapsed to discover it; and in all other cases, it is sufficient to 
aver, as here, long continuance of the defect, or other facts from 
which notice wili be inferred.— Ward v. Jefferson, 24 Wise. 
342: Rockford v. Hildebrand, 61 Mlinois, 155; Chicago »v. 
Fowler, 60 Mlinois, 322; Springfield v. Doyle, 76 Mlinois, 202 ; 
2 Dill. M. C. § 790. For these reasons, and on these authori- 
ties. the complaint was sufficient, and the demurrer to it was 
properly overruled. 

2. The first charge of the court, given at the instance of the 
plaintiff, asserts the proposition, that the duty of keeping the 
streets and side-walks in a safe and convenient state of repair, ex- 
tends throughout their whole width. This proposition is mani- 
festly correct, and is fully sustained by authority.—Shear. & 
Redf. on Negligence, § 385; Hall v. Manchester, 40 N. H. 410; 
Bacon v. Boston, 3 Cush. Mass. 174. In this ease last cited, 


the street was forty feet wide, and the defect extended only 
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fourteen inches into the side-walk, leaving ample space for safe 
passage by the side of it; but the court held that this was no 
defense to the action. If the charge was not clear and explicit, 
or was calculated to confuse or mislead the jury, an a 
charge should have been asked.—1 Brick. Dig. 344, $§ 129-30. 

3. The second charge given was suppc orted by the evidence 
adduced by the plaintiff, and it was his right to request instrue- 
tions based on that view of the evidence which was favorable 
to him.—Connerly v. P. de M. Ins. Co., 66 Ala. 444; Garrett 
v. Garrett, 27 Ala. 687; Wolf'v. Parham, 18 Ala. 441; Far- 
ley v. Smith, 39 Ala. 38. The facts were stated hypothetically, 
and i was competent to state them in that manner.—Ratlroad 
Co. v. Jones, 56 Ala. 507; and cases cited in 1st Brick. Dig. 
336, R 14. The charge does not undertake to state what is neg- 
ligence, but only that the facts recited do not, per se, constitute 
such negligence on the part of the plaintiff as would relieve the 
defendant of liability in thisease. The substance of the charge 
is, that plaintiff, or any other person going in that direction, 
might lawfully and properly use the principal thoroughfare in 
that part of the city, and attempt to walk along the only side- 
walk of that street, although he knew there was a defect in it; 
and that ordinary care did not require that he should have 
selected another route. As to the correctness of this proposi- 
tion, see Erie City v. Schwingle, 10 Har. Penn. St. 384; Smith 
v. St. Joseph, 45 Mo. 449; ee ys v. Armstrong, 56 Penn. 
St. 204: Trow v. Railroad Co., 24 Vermont, 487; Railroad 
Co. v. Armstrong, 52 Penn. St. 282. If the plaintiff was using 
ordinary and proper care at the time of the injury, his right of 
action can not be defeated becanse he imprudently attempted to 
pass along this side-walk, or failed to keep along the south side 
of the street, or to select some other route.—/tadroad Co. v. 
Donahue, 75 Minois, 106; Patlroad Co. v. Mason, 51 Miss. 
234: Railroad Co. v. Elliott, 28 Ohio St. 340; 11 Tun, 
N.Y. 333. 


SOMERVILLE, J.—The charter of the city of Montgom- 
ery isa publie statute, of which the courts will take judicial 
notice. It provides that the corporate authorities may sue and 
be sued by the name of “The City Council of Montgomery.’ 
The court must, therefore, judici: ally know the legal identity of 
the defendant corporation in this action with that of the mun- 
sag Eg as the City of Montgomery.—1 Dill. Mun. 
Corp. $83; Aelly v. Trustees A. & C.R. R: Co., 58 Ala. 489; 
City of Selma v. Perkins, 68 Ala. 145. 

It is not required by the rules of pleading, that litigants 
should specially aver facts of which the courts commonly “take 
judicial cognizance. Hence, it was unnecessary to allege in the 
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complaint that the defendant was a body corporate.—2 Chitty 
on Plead. (16th Amer. Ed.) p. 13. 

The city charter expressly devolved on the corporate author- 
ities the duty of keeping “the streets and highways” én repair. 
It was only necessary to aver the existence of this duty, by way 
of inducement; and this was done with sufficient certainty in 
the complaint, by the general allegation, “ which the defendant 
is tree to keep in repair.”—-S. @ WV. Ala. Railroad Co. v. 
Thompson, 62 Ala. 494, 500; Ala. & Fla. R. R. Co. v. Wal- 
ler, 48 Ala. 459. 

In order to maintain the present action against the defendant, 
it is true, as insisted by appellant’s counsel, that the plaintiff 
must aver and prove express notice of the alleged defect in the 
highway, or facts from which it may be inferred that the cor- 
porate authorities were pa chargeable with constructive 
notice. It is well settled, on plain principles, that constructive 
notice of such defect “ may be inferred from its notoriety, and 
from its continuance for such length of time as to lead to the 

resumption that the proper officers of the town [or city] did 
in fact know, or with proper vigilance and care might have 
known the fact.” — Reed v. Northfield (13 Pick. 94), 23 Amer. 
Dec. 662; Harriman v. Boston, 114 Mass. 245; 2 Dill. Mun. 
Corp., 3d Ed., § 1024. The facts stated in the complaint were 
sufficient as an averment of implied or constructive notice. 

In view of the foregoing principles, there was no error in 
overruling the demurrer interposed to the complaint, and the 
assignment of error based on this action of the cofirt below 
will be overruled. 

The duty of municipal corporations to keep their streets and 
side-walks in a reasonably safe state of repair for public use is 
unquestionable, when imposed by positive statute, and ma 
often exist without it—2 Dill. Mun. Corp. (3d Ed.), § 1017. 
This duty does not relate to a part, but extends to the whole 
width of these public thoroughfares. If any portion of a side- 
walk be negligently left in such condition as that pedestrians 
can not travel over it with reasonable assurance of safety, by 
night as well as by day, the municipal authorities may be 
chargeable with a neglect of this duty’to its citizens, and the 

ublic generally.— City of Chicago v. Robbins, 2 Black, 418 ; 
nancies and Redf. Neg. § 385; Bacon v. Boston, 3 Cush. 
174. The first and third charges, given at the request of the 
plaintiff, were mere assertions of this principle, and were prop- 
erly given. 

t is insisted that the court erred in giving the second charge 
requested by the plaintiff, because it undertakes to judicially 
declare that it was not negligence per se for the plaintiff to pass 
over the side-walk in question at night. 

VoL. LXXII. 
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The question of negligence is always deemed one of fact, 
for the dcunietion of the jury, in all cases of doubt, either 
where the facts are disputed, or where different minds may rea- 
sonably draw different inferences or conclusions. But it isa 
question of law, to be decided by the court, where the facts are 
undisputed, and the inference to be drawn from them is clear 
and certain. This, we think, is the sounder and better rule on 
the subject.— Railroad v. Stout, 17 Wall. 657; 2 Dill. Mun. 
Corp. we Ed.), § 1026. It is expressed by a standard author in 
the following words: ‘“ When the facts are clearly settled, and 
the course which common prudence dictated can be clearly dis- 
cerned, the court should decide the case as a matter of law.” 
Shear. and Redf. Negl.$ 11. Negligence is said by Mr. Whar- 
ton to be a mixed question of law and fact, “to be decided as 
a question of law by the court, when the facts are undisputed, 
or conclusively proved, but not to be withdrawn from the jury 
when the facts are disputed, and the evidence is conflicting.” 
Whart. on Neg. § 420, and cases cited. 

The facts in this case are undisputed. The general width of 
the side-walk, over which plaintiff was walking when injured, 
was about ten feet, and at the immediate locality of the defect, 
or “ wash-out,” it was overseven feet. The wash-out was about 
eighteen inches wide, and encroached upon the outer edges of 
the side-walk about two feet, leaving between it and the fence 
a pass-way of about five and a half feet. The side-walk was 
elevated about three feet above the street, or road-way, and the 
wash-out extended from the top of the side-walk all the way 
down to the street. This defect had existed for many months, 
and was known to the plaintiff; and the route “was the only 
one in the city used by all the people having occasion to go in 
that direction. 

The defense interposed was contributory negligence on the 
part of the plaintiff, based upon an alleged want of ordinary 
care on his part. It would seem a legal truism to say, that it 
could not be deemed a want of ordinary care for the plaintiff 
to do what all other persons, similarly circumstanced, were in 
the constant habit of doing, without accident or injury to them- 
selves, so far as is disclosed by the evidence, which is set out in 
the bill of exceptions. There was ample room for the plain- 
tiff to have ro passed between the fence and the wash-out, 
and his very familiarity with the existence of the defect may 
have been an argument in his own mind inducing him to be- 
lieve that he could pass it in safety. The possession of a walk- 
ing-cane, with which he seems to have felt his way along when 
approaching the defective place, was a circumstance, also, fav- 
orable to the prospect of his safety. The plaintiff could not, 
we repeat, have been guilty of a want of ordinary care, prima 
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Jacie, in selecting a route which was or ‘dinarily travelled with 
safety by all pedestrians going in the same de ection. If he 
was guilty of contributory negligence at all, it was not in se- 
lecting the route, but in the want of care exercised in the act 
of walking, after he had made the selection. 

It is true, as argued, that he may have gone by some other 
less frequented street, or have followed a pathway, not often 
travelled, on the opposite side of the same street, where the 
evidence shows, however, there was no regular side-walk. But 
this was only a condition of the casualty. It is not what is 
commonly ealled the “ prowimate cause” of the injury, or what 
is termed by Mr. Wharton the “juridical cause” of it. ‘The 
negligence,” he says, “ to make a juridical cause, must be such 
that, ‘by the usual course of events, it would result, unless inde- 
pendent disturbing moral agencies intervene, in the particular 
injury. It may be negligence in me to cross a railroad,” he 
adds, “on a level, when by going a mile around I could cross on 
a bridge. Yet this negligence, i in case I am struck by a train, 
isnot the juridical cause of the collision, if J keep a good look-out 
when I reach the road.’—Whart. on Neg. S$ 3: 24, 303. The 
practical construction of a “ proximate cause” has been said to 
be, one from which * a man of ordinary experience and “_ey 
could foresee that the result might probably ensue.’ 
and Redf. on Neg. $ 10; McGrew v. Stone, 53 Penn. St. 436; 
Bennett v. Lockwood, 20 Wend. 223. Or, as otherwise stated, 
in the case of defendants sought to be charged, the principle 
has been declared to be, “every defendant shall be held.to be 
liable for all those consequences which might have been foreseen 
and expected as the result of his conduct, but not for those 
which he could not have foreseen, and was therefore under no 
moral obligation to take into consideration.” arson Contr. 
(6th Ed.) § i179. 








The court did not err, therefore, in charging, as matter of law, 
that the failure of the plaintiff to select ‘another route, under 
the facts of this case, did not constitute contributory negligence 
per se on his part. a ie City v. ergy” 10 Harris (Penn. 
St.) 334; Smith v. City of St. Joseph, 45 Mo. 449. 

We discover no error in the rulings of the Cireuit Court, 
and its judgment must be affirmed. 
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Hatchett v. Blanton. 


Bill in Equity by Secured Creditor, for Reformation and En- 
Jorcement of Assignment. 


1. Election by creditor, to take under or against assignment.—A creditor, 
secured by an assignment of property voluntarily executed by the debt- 
or, may elect whether he will accept its provisions, or will assert his 
rights independent of it; but he must accept or reject it as an entirety, 
and can not accept it in part and repudiate it in part—he can not claim 
both under and against it. 

2. Same.—A general recital in the assignment, that it is the purpose 
and intention of the grantor to appropriate the property assigned to the 
payment of partnership and individual debts as a court of equity would 
marshal the assets, does not authorize the court, at the instance of a se- 
cured creditor, to change or sub¥ert the uses expressly declared, and to 
appropriate property to the payment of partnership debts, on the ground 
that it is in fact partnership property, when the deed treats it as individ- 
ual property, and directs its appropriation first to the payment of indi- 
vidual debts. 

3. Real property belonging to partnership.—Real estate, purchased 
with partnership funds, or on partnership credit, and for partnership 
purposes, is, in a court of equity, regarded as partnership property, and 
subject. primarily to the payment of partnership debts, whether the legal 
title is in the name of the partnership, in the name of one partner only, 
or in the names of the several partners as tenants in common; but, to 
have this effect, the property must be purchased with partnership funds, 
or on partnership credit, and for partnership uses; and where these two 
facts do not concur, the title and ownership are unchanged. 

4. Change in partnrership.—The introduction of a new member into an 
existing partnership works its dissolution, and the creation of a new 
partnership ; and the new partner, in the absence of an express agree- 
ment, is neither liable for the debts of the old partnership, nor does he 
acquire any interest in its property. 

5. Cross-bill.—A cross-bill can not be maintained when it is inconsis- 
tent with the answer, nor can it be supported on facts not averred in the 
answer; and this principle applies where there is an agreement of record 
that the defendants shall each be entitled, under his answer, to the same 
relief as under a cross-bill regularly filed. 


Apreat from the Chancery Court of Montgomery. 

Heard before the Hon. H. Austin. 

The original bill in this ease was filed, on the 13th December, 
1875, by Mrs. Mary B. Blanton, as a creditor of the late part- 
ne rship of Phillips & Fariss, and its suecessor in business, 
Phillips, Fariss & Co., each of which firms conducted a mer- 
eantile business in the city of Montgomery; against Cyrus 
Phillips and Robert C. Fariss, the surviving partners of the 
latter firm, said Phillips being also the sole surviving partner 
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of the former; and against the children and heirs at law of 
William B. Fariss, deceased, who was a partner of each of said 
firms; and against George W. Stone and F. H. Warren, as 
trustees in an assignment, or deed of trust, executed by said 
Phillips and R. C. Fariss for the benefit of their creditors and 
the creditors of said partnerships; and against F. Bugbee, and 
others, creditors secured by said deed of assignment. A copy 
of the assignment was made an exhibit to the bill; and the 
prayer of the bill was, “that the said deed may be reformed, 
so that it may give effect to the intention of the parties thereto, 
according to equity and good conscience, and the recitals to that 
effect therein contained ; that complainant shall be decreed on 
final hearing, to have a lien on the property of said Phillips and 
Fariss; that an account may be taken of the effects of the 
said partnership in the hands of said trustees, and for other 
and further relief,” under the general prayer. 

The deed of trust. or assignment, as shown by the copy made 
an exhibit to the bill, contained these recitals: “ Whereas, the 
late firm of Phillips & Fariss, which was composed of Cyrus 
Phillips and W. B. Fariss, the latter now deceased, is indebted 
to F. Bugbee in the sum of $6,000, by promissory note made 
by said Cyrus Phillips and W. B. Fariss on the 14th March, 
1862, and payable on 1st April, 1862: And whereas the late 
firm of Phillips, Fariss & Co., which was composed of said C. 
Phillips, W. B. Fariss. and Robert C. Fariss, is indebted to 
the following persons, in the following sums respectively ”— 
namely, to Mrs. Mary B. Craik (now Blanton, the compjainant 
in the bill), in the sum of $2,492, as evidenced by the promis- 
sory note of said firm, dated April 23d, 1862, and in two other 
notes dated in April and May, 1862, respectively, and together 
aggregating about $1,500; and to Mrs. E. C. Clements, since 
deceased, by a promissory note for $216, signed by said part- 
nership, and dated September 15th, 1858: “ And whereas the 
said Cyrus Phillips is indebted individually to the following 

rsons”—namely, to F. Bugbee, in the sum of $6,000, as 
shown by his promissory note dated April 1st, 1868; to Henry 
C. Talbird, in the sum of $2,200, due by promissory note dated 
31st October, 1861; and to Mary C. Talbird, by balance due 
on promissory note dated 1st January, 1864, being about $2,000: 
. pe whereas the said Cyrus Phillips and Robert C. Fariss 
are each indebted to John W. McQueen, for their respective 
oe Sag of the losses sustained by the late partnerships ot 

‘ariss & Phillips, and Fariss, Phillips & McQueen”—each 
of which was composed of said C. Phillips, R. C. Fariss, and 
Jno. W. McQueen, their respective interests being stated—“ the 
amount of said losses being not yet ascertained, but it is agreed 
that, for the purposes of this instrument, the share of said 

Vou. Lxxi. 
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Phillips in the losses of said two partnerships shall not exceed 
$7,500: And whereas the said partnership of Phillips & Far- 
iss owns certain real estate, hereinafter described, in which 
said Cyrus Phillips owns an undivided one-half interest; and 
the said Phillips, Fariss & Co. owns certain other real estate, 
hereinafter described, in which said C. Phillips owns an undi- 
vided interest equal to forty per cent. thereof, and said R. C. 
Fariss owns an undivided interest equal to twenty per cent. 
thereof; and the said C. Phillips owns in his individual right 
either the entire or an undivided interest in certain other real 
estate, as hereinafter described: And whereas the said Cyrus 
Phillips desires that his said interest in said real estate shall be 
applied and appropriated to the security and payment of the 
above stated indebtedness, in the manner, and upon the same 
principles, as a court of equity would marshal and appropriate 
the same; and so also does the said Robert C. Fariss.” 

The deed then proceeds: “* Now be it known, that I, Cyrus 
Phillips, for and in consideration of the premises, and for the 
purpose of —— the aforesaid indebtedness, do hereby 
grant,” &c., “to said George W. Stone and Fred. H. Warren, 
an undivided one-half interest in and to a certain tract of land 
in Bullock county,” particularly described, called the “ Baldwin 
: and said to contain 458 acres, “ which was conveyed by 

. A. Baldwin to Cyrus Phillips and W. B. Fariss by deed 
dated May 13th, 1863, which said tract of land is the partner- 
ship property of said firm of Phillips & Fariss; also, an un- 
divided two-tifths interest in and to a certain other tract of land 
in Bullock county,” particularly described, and said to contain 
495 acres, “which said tract of land is the partnership property 
of said firm of Phillips, Fariss & Co.; also, certain lots in the 
city of Montgomery,” particularly described, and together con- 
stituting the residence of said Phillips; “also, an undivided 
half interest in and two the following parcels of land situated 
in the city of Montgomery,” being lot No. 10 on the north 
side of Market street, on which were erected two brick stores 
known as No. 37 and No. 39, and the lots in the rear frontin 
on Monroe street, with right of way, &c.; “also, an undivid 
one-fourth interest in and to the lot of land in the city of Mont- 
gomery, with the store thereon situated, at the north-east inter- 
section of Lawrence and Market streets, and owned by said C. 
Phillips, Lewis Owen, the estate of W. B. Fariss, and the es- 
tate of James Fountain; which said lots known as the residence 
of the said C. Phillips, and said undivided interest in said other 
real estate last mentioned, are owned by said C. Phillips in his 
individual right, being all the real estate hereinbefore described 
and not stated as belonging to either of said firms, Phillips & 
Fariss, and Phillips, Paths & Co.” R.C. Fariss then eon- 
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tion of the indebtedness of Phillips, Fariss & Co., and his 
proportion of the losses of said two firms, Fariss & Phillips, 
and Fariss, Phillips & Co., “an undivided one-fifth interest in 
and to said tract of land” contained 495 acres, “as the prop- 
erty of said firm of Phillips, Fariss & Co.” 

The deed contained a provision, that it should be void as to 
each of the grantors, if he paid his proportion of the secured 
debts, as specified, on or before the Ist April, 1874; and on 
their failure to do so, the trustees were authorized to sell the 
property conveyed, and were directed to appropriate the pro- 
ceeds of sales, after paying all the expenses of the trust, as fol- 
lows: ‘The proceeds realized by the sale of the interest of the 
said Cyrus Phillips, in the said real estate described and stated 
as the property of the said firm of Phillips & Fariss, to be 
appropriated first to the payment of the said Cyrus Phillips’ 
portion of the said indebtedness due by said Phillips & Fariss, 
with the interest thereon; the proceeds realized by the sale of 
the interest of the said Phillips in the said real estate described 
and stated as the property of the said firm of Phillips, Fariss 
& Co., to be appropriated first to the payment of the said Phil- 
lips’ portion of the said indebtedness due by said Phillips, Far- 
iss & Co., with the interest thereon; and the proceeds realized 
by the sale.of the said real estate described and stated as owned 
by the said Cyrus Phillips in his individual right, whether the 
same be an entire or an undivided interest, to be appropriated 
first to the payment, pro rata, of the said indebtedness Alue by 
said Cyrus Phillips individually, with the interest thereon, in- 
cluding his share and proportion of the said losses of Fariss & 
Phillips,and Fariss, Phillips & Co., but not to exceed $7,500 
as of this date; and should any surplus remain, after paying 
the indebtedness of either of said classes to which said proceeds 
are herein required to be first appropriated, then such surplus 
to be appropriated, pro rata, to the payment of the said indebt- 
edness of both or either of said other two classes which may 
be unpaid, so that all the unpaid indebtedness of the said Cyrus 
Phillips shall share pro rata insaid surplus.” A provision was 
then inserted directing the trustees, on making a sale, to appro- 
priate his one-fifth interest in said real estate, first, to the pay- 
ment of his portion of the indebtedness of Phillips, Fariss & 
Co., and the surplus, if any, to the payment of his portion of 
the losses incurred by Fariss & Phillips, and by Fariss, Phillips 
& McQueen ; and this provision was then added: “It is under- 
stood and admitted, that the said Cyrus Phillips’ portion of the 
indebtedness of Phillips & Fariss is one-half, and of said Phil- 
lips, Fariss & Co. is two-fifths; and that said R. C. Fariss’ por- 
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tion of the indebtedness of said Phillips, Fariss & Co. is one- 
fifth.” 

The complainant claimed and alleged, that all the said real 
estate in the city of Montgomery, except ‘the lots which consti- 
tuted the residence of said Phillips, “ was held, owned and pos- 
sessed by said Phillips & Fariss as partners ship property ;” that 
the partnership of Phillips, Fariss & Co., “which was formed 
by the addition of Robert C. Fariss to the firm of Phillips & 
Fariss, became the successors of said Phillips & Fariss, and 
held, owned and possessed said real estate as their partnership 
property,” and also acquired the said tract of land in Bullock 
county containing 495 acres, which they “held, owned and _pos- 
sessed as partnership property ;” that the complainant and Mrs. 
E. C. Clements are creditors of the said firm of Phillips, Fariss 
& Co., as shown by the several notes held by them, “ which are 
due and unpaid, and are subsisting liabilities and valid charges 
against the said partnership property of said firms, Phillips & 
Fariss, and Phillips, Fariss & Co.;” that F. Bugbee is also a 
creditor of said two tirms, to the extent of &6.000, with inter- 
est from April Ist, 1862; that the said city lots on which brick 
stores were erected, described in the deed as the individual 
property of Phillips, “in truth and in fact belonged to the 
partnership of Phillips & Fariss, and in equity and good con- 
science ought to be applied in the first instance to the payment 
of the liabilities 6f said firm, and the equities arising there- 
from ;* that all the debts of Phillips & Fariss have been paid, 
except the debt due to Bugbee, and the assets of that firm, in- 
cluding the real estate, are largely more than sufficient to pay 
his debts, leaving a balance which ought to be appropriated to 
the payment of complainant and Mrs. Clements, as creditors of 
Phillips, Fariss & Co.; “that the formation of the partner- 
ship of Phillips, Fariss & Co. was a partnership enterprise of 

said Phillips & Fariss, and it took possession of and held the said 

property above described [the city lots and stores}, not as the 
property of the individuals composing the firm of Phillips & 
Fariss, but in truth and in fact as the property of said firm of 
Phillips & Fariss; that by reason of said possession so taken 
by said Phillips, Fariss & Co., said Phillips & Fariss (‘) ae- 
quired a lien on the property of said Phillips & Fariss above 
described ; and complainant is advised, and so charges, that said 
lien subsists, and remains a valid charge against said real estate, 
in favor of the creditors of said Phillips, Fariss & Co.—namely, 
your oratrix and Mrs. E. C. Clements.” On these allegations, 
the bill prayed the relief above stated. 

W. Bb. Fariss died in 1867, and R. C. Fariss and F. Bugbee 
were duly appointed and qualitied as the executors of his last 
will and testament; but they were not made defendants as ex- 











428 SUPREME COURT [Dec. Term. 


{Hatchett v. Blanton. ] 


ecutors, though each of them was made a defendant individu- 
ally. R.C. Fariss made no defense, and a decree pro confesso 
was regularly entered against him. An answer was filed by F. 
Bugbee, as follows: “ Respondent admits all the allegations of 
said bill, except only so much thereof as asserts the right of 
complainant and E. C. Clements, as creditors of Phillips, Far- 
iss & Co., to share in the assets of the firm of Phillips & Far- 
iss, or that the assets of said firm of Phillips & Fariss are of 
value more than sufficient to pay the partnership debts: these 
allegations are denied. Respondent admits, also, and avers 
that he is a creditor of Phillips & Fariss, and also of Cyrus 
Phillips, as alleged in the bill; and that the debts due him by 
said tirm, and by said Phillips, are wholly unpaid.” 

An answer was filed by Cyrus Phillips, denying that there 
was any mistake in the deed of trust, and asserting that the 
pours was intended to be appropriated as particularly stipu- 
ated in the deed. He alleged that theseveral conveyances for 
the city property, which the bill sought to subject to the debts 
of Phillips, Fariss & Co., were taken in the names of himself 
and said We. B. Fariss individually, and the property was held 
by them as tenants in common; that after the dissolution of 
their partnership, and the death of said W. B. Fariss, he and 
the heirs of said Fariss held said lands as tenants in common, 
subject only to the debt of said F. Bugbee, the only creditor of 
said partnership ; and that he had, by the deed, devoted his 
undivided half interest to the payment of Bugbee’s said debt, 
in recognition of his right. He denied that Phillips, Kariss & 
Co. “ ever had any interest in any of said property, or ever held 
possession of the same, except it may that they were tenants or 
agents of Phillips & Fariss; and respondent denies that any lien 
exists on any of said property, which can be made available to 
the creditors of Phillips, Parise & Co.” He asked that his an- 
swer might be taken as a cross-bill, and prayed “that an ac- 
count be taken to ascertain the debts outstanding against the 
respective firms of Phillips & Fariss, and of Phillips, Fariss & 
Co., and against said Phillips individually ; and of the property 
respectively belonging to and chargeabie with the debts of said 
firms, and that belonging to and chargeable with the debts of 
said Phillips individually; that said propertv be sold, and the 
proceeds of sale appropriated in accordance with the principles 
of equity; or for such other and further relief as may seem 
meet.” 

An answer was filed by Stone and Warren, the trustees, al- 
leging the facts, on information and belief, as stated in the deed 
of assignment, and denying the allegations.of the bill so far as 
inconsistent. with the statements of the deed; alleging that, in 


consequence of the conflicting claims which had arisen, they 
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were unable to administer the trust without the aid and instruc- 
tions of the court; and praying that their answer might be 
taken as a cross-bill—that the court would take jurisdiction of 
the trust, adjudicate and settle the respective claims and rights 
of the parties, -order a sale of the property conveyed by the 
deed, and direct the appropriation of the proceeds of sale. A 
rage ad litem was appointed-for the infant heirs of W. B. 

‘ariss, and he filed a formal answer for them. An answer was 
filed by McQueen’s administrator, denying the allegations of 
the bill so far as they were inconsistent with the recitals of the 
deed, and stating the facts as they were recited in the deed ; 
and he filed an answer to the cross-bill of Phillips, admitting 
its allegations. He admitted, also, that Bugbee was a creditor 
of Phillips & Fariss, but denied that he was a creditor of Phil- 
lips, Fariss & Co. 

The cross-bills were not brought to issue; but an agreement 
of record was entered into, signed by the solicitors of all the 
adult parties, as follows: “ Whereas Cyrus Phillips has filed an 
answer and cross-bill in this cause, and F. H. Warren and Geo. 
W. Stone, trustees, have also filed an answer and cross-bill ; and 
whereas the original cause is now at issue as to all the defend- 
ants, but neither of the cross-causes is now at issue: Now, 
therefore, to expedite the hearing, and save further costs, it is 
agreed that the defendants, Cyrus Phillips, F. H. Warren and 
George W. Stone, trustees, IF. Bugbee, M. C. Talbird, and H. 
C. Talbird, and George W. Nixon as administrator of John W. 
McQueen, shall each and severally have and be entitled tu the 
same relief, upon their several and respective answers, as upon 
eross-bills filed by them severally, setting up their respective 
interests as shown by the original bill and their respective an- 
swers thereto; and that the answer of each of said defendants 
shall be regarded and held, as against the complainant, and as 
against each of the above named defendants, as a cross-bill, upon 
which the defendant making such answer shall be entitled to 
the same measure of relief as upon a crosss-bill regularly filed 
and at issue by a general deniai of all matters not admitted in 
the pleadings.” 

The cause was submitted for decree, “upon the pleadings 
and testimony, and decree pro confesso against R. C. Fariss.” 
The defendants offered no testimony; and the only testimony 
offered by the complainant was the deed of assignment, the 
deposition of Cyrus Phillips, and an affidavit thereto appended, 
by consent, as a part of his deposition. In his said deposition, 
Phillips thus stated the facts connected with the several part- 
nerships, the several parcels of land, and the claims of the several 
parties: “The partnershipof Phillips & Fariss was formed in 
1847, or about that time, and continued until the death of said 
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Fariss in 1867. At his death, said firm owned stores on Market 
street in Montgomery, Nos. 37 and 39, one-half of store on cor- 
ner of Market and Lawrence streets, a small brick house in rear 
of said Nos. 37 and 39, fronting on Monroe street, and a tract 
of land in Bullock county known as the PBaldiin place, con- 
taining 458 acres. I. Bugbee was the only creditor, his debt 
being 86,000, evidenced by note dated April Ist, 1862. We 
were equal partners throughout from the commencement of the 
yartnership, and each owned a half interest in the property. 
he partnership of Phillips, Fariss & Co. was formed in 1856; 
composed of C. Phillips, W. B. Fariss, and R. C. Fariss. All 
the capital belonged to the two first, in equal portions, and each 
of them was entitled to forty per cent. of the protits ; while R. 
C. Fariss had no interest in the capital, and received twenty 
per cent. of the profits. There was no partnership property, 
beyond the stock in trade. The real estate belonged to the old 
firm, Phillips & Fariss, who rented the stores to the new firm. 
W.- B. Fariss controlled the real estate, above mentioned as be- 
longing to Phillips & Fariss, during his life-time, and I did af- 
ter his death. When the business of Phillips, Fariss & Co. was 
wound up, they owned a plantation in Bullock county known 
as the German place, containing 495 acres. The creditors of 
the firm were Mary Craik”! [now Blanton, the complainant], and 
another person who held two notes, afterwards transferred to 
complainant. The partnership of Fariss & Phillips, as the wit- 
ness then stated, was formed in 1856, and continued until the 
early part of the year 1869; it had no creditors, and awned no 
real estate, but held a mortgage on a small lot at Fort Deposit 
in Lowndes county. It was succeeded by the firm of Fariss, 
Phillips & McQueen, which continued until the latter part of 
the year 1869 ; and on the settlement of its business, its debts 
all having been paid, Phillips and Fariss were found indebted 
to McQueen, as recited in the deed of trust. The witness then 
testified: ‘ My individual creditors were, I. Bugbee, to the 
amount of $6,000, with interest from April Ist, 1868; John 
W. McQueen, to the extent of $7,000; Mary C. Talbird and 
H. C. Talbird,” whose debts were described. “ I intended by 
the deed to devote my half interest in the property of Phillips 
& Fariss, my forty per cent. interest in the property of Phillips, 
Fariss & Co., after paying the debts of the respective partner- 
ships, and my individual property therein described, to the pay- 
ment of these debts; but nothing was said in the deed about 
the prior payment of the partnership debts. Fariss & Phillips 
owned no real estate, and Fariss, Phillips & McQueen owned 
none but the lot at Fort Deposit, which L as surviving partner, 


have since sold and conveyed in the firm name, and have the 
money now in my possession, being $110. Fariss & Phillips 
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and Fariss, Phillips & MeQueen had nothing to do with the 
real estate of Phillips & Fariss, or Phillips, Fariss & Co.” 
(The witness then described the debt which Mrs. E. C. Clements 
held against the firm of Phillips, Fariss & Co.) “ The real es- 
tate on Market street in Montgomery, and the half of the store 
on corner of Market and Lawrence streets, and the lots front- 
ing on Monroe street, were bought and paid for by the firm of 
Phillips & Fariss, with money belonging to said firm. W. B. 
Fariss and C. Phillips collected the rents of said property as 
assets of said firm, in which said Phillips and W. B. Fariss were 
equally interested. This continued until the death of said W. 
B. Fariss. The deeds to all of said property were made to C. 
Phillips and W. B. Fariss by their individual names, but the 
deeds themselves wil! show more accurately.” {The deeds were 
not produced or proved.| “The note to F. Bugbee for $6,000, 
dated Mareh 14th, 1862, and payable Ist April, 1862, signed 
by C. Phillips and W. B. Fariss, was given for money borrowed, 
years before, by the firm of Phillips & Fariss; and this note 
was given in renewal of the debt, to keep it from running out 
of date. The money borrowed was used by the firm of Phillips 
& Fariss, and for the said firm. The real estate was entered on 
the books of Phillips & Fariss, each piece being debited in a 
separate account, with its costs, and all expenses incident to it, 
and credited with all income from it.” 

On this submission of the cause, the chancellor decreed, 
“that this court will take jurisdiction of the trusts created by 
the deed of assignment to Geo. W. Stone and F. H. Warren, as 
trustees, a copy of which is attached to the original bill ;” and 
ordered a reference to the register, to * state an account— Ist, of 
the amount due to F. Bugbee by the partnership of Phillips & 
Fariss ; 2d, of the amount due to the complainant and Mrs. E. 
C. Clements, as creditors of the firm of Phillips, Fariss & Co. ; 
and, 3d, of the amounts due respectively to biaien, Mary C. 
Talbird, H. C. Talbird, and MeQueen’s administrator, as credit- 
ors of Cyrus Phillips; also, to ascertain and report what part of 
the real estate described in the bill is,in law or equity, assets of 
the partnership of Phillips & Fariss, what part is assets of the 
partnership of Phillips, Fariss & Co., and what part is the in- 
dividual property of said Cyrus Phillips, and whether there are 
any other assets of either of said partnerships.” Under this 
reference, the register reported the amounts due to the several 
creditors, being the debts described in the deed of trust, with 
interest thereon; and reported that the several city lots and 
stores, with the Baldwin place, were assets of the firm of Phil- 
lips & Fariss, and that the tract called the German place was 
assets of the firm of Phillips, Fariss & Co.; his adios as 
to these matters being based, as he stated, on the deed of as- 
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sigument and the testimony of Phillips. Exceptions to the re- 
eye were filed by McQueen’s administrator, but were overruled 
y the chancellor, and the report was confirmed ; and a final de- 
cree was then rendered, declaring that “the complainant in the 
original bill, and F. Bugbee as a creditor of Phillips & Fariss, 
complainant in cross-bill, are entitled to relief;” and — 
the register to sell the city lots and the German place (the Bald- 
win pa having been already sold by the trustees), and appro- 
riate the proceeds to the payment of the creditors of the two 
rms according to the priorities declared above. 

The appeal is sued out by McQueen’s administrator, who as- 
signs as error the overruling of his exceptions to the register’s 
report, the decree of the peli taking jurisdiction of the 
trust, and declaring the equities of the parties, and the final de- 
cree. Errors are also assigned by the infant heirs of W. B. 
Fariss, founded on various alleged irregularities in the proceed- 
ings, and each of the chancellor’s decrees. 


Gunter & Biaxey, for appellants. 
D. 8. Troy, contra. 


BRICKELL, C. J.—By theassignment to Stone and Warrren, 
the debts secured are divided into three classes. The first enu- 
merated are the debts of the partnership of Phillips & Fariss, 
of which firm the assignor, Cyrus Phillips, is the survivor. The 
second are the debts of the partnership of Phillips, Fariss & Co., 
of which firm, Phillips, and the assignor, Robert C. Fariss, are 
the survivors. The third are Phillips’ separate debts. Recit- 
ing that the assignors intend the property assigned and granted 
shall be appropriated to the payment of the secured debts as a 
court of equity would marshal and appropriate it, the assign- 
ment distinguishes and denominates the property as of three 
kinds, referring to its ownership. The first is the property of 
the partnership of Phillips & Dien consisting of real estate 
which is particularly described; and thereof and therein Phil- 
lips grants and assigns an undivided one-half, to be sold, and 
the proceeds of the sale applied to pay one-half, or his propor- 
tion, of the debts of that partnership. The second is the prop- 
erty of the partnership of Phillips, Fariss & Co., consisting of 
real estate particularly described ; and thereof and therein Phil- 
lips grants and assigns an undivided two-fifths, to be sold, and 
the proceeds of sale applied, in like proportion, to pay the debts 
of that partnership; and the assignor, i, ariss, grants and assigns 


one undivided one-tifth to be sold, and of the proceeds of sale 
like application must be made. Thethird is the separate prop- 


erty of Phillips, consisting of real estate, in parts of which it is 
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recited that he has the entire estate, and in parts it is recited 
that he has an undivided interest, the quantity of which is 
specified ; and the whole is granted and assigned, to be sold, and 
the proceeds of sale applied to pay Phillips’ separate debts. 

The appellee, a creditor of the firm of Phillips, Fariss & Co.. 
and not otherwise having any rights under the assignment, or 
in its subject-matter, filed this bill for a two-fold purpose; the 
first of which is, the enforcement of the trusts of the assign- 
ment for the benetit of the creditors of Phillips, Fariss & Co., 
and, as auxiliary thereto, the subjection of the undivided two- 
fifths of the real estate, the legal title to which had descended 
to the heirs of the deceased partner, William B. Fariss. The 
second purpose is the subjection of the real estate in which 
Phillips assigned, for the security of his separate debts, an un- 
divided share or interest, to the payment of the partnership 
debts of Phillips, Fariss & Co., upon the ground that it was the 
property of that partnership, and primarily liable for the pay- 
ment of its debts. 

In its first aspect, to enforce the trusts of the assignment as 
to the real estate of the partnership of Phillips, Fariss & Co., 
and, as auxiliary and incidental, the subjection to the payment 
of partnership debts of the undivided two-tifths, the leeal title 
to which had descended to the heirs of the deceased partner, 
William b. Fariss, it is not necessary to consider the equity of 
the bill, as it has not been questioned. The controversy is di- 
rected specially to the second aspect of the biil; and in this as- 
pect we are of opinion the bill is not maintainable. 

It can not be doubted, that when a debtor voluntarily assigns 
property for the security and benefit of creditors, if the credit- 
ors choose to accept the assignment, they must abide by its 
terms and provisions; they must take it as an entirety; they 
can hot accept in part, and repudiate in part.—Perry on Trusts, 
$596: Burrill on Assignments (3d ed.) $ 479. The ereditor 
may have rights with which the assignment, so far it confers 
rights upon others, is inconsistent. The assignment may de- 
rogate from, instead of extending to him the measure of right 
to which he is entitled. If that be true, he must elect, whether 
he will accept the assignment, or whether he will reject it, and 
stand upon the right he may have independent of it. © He can 
not elect to claim under the assignment the rights given by it, 
and repudiate it so far as it passes rights to others which are in- 
consistent with independent, distinct rights to which he may be 
entitled. If it were true that the real estate in controversy is 
the property of the partnership of Phillips, Fariss & Co., pri- 
marily liable for the payment of partnership debts, the fact re- 
mains, that in it Phillips assigns and grants a specific interest 
for the security and payment of his separate creditors ; in effect 
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declaring, that it is separate, not partnership property. The 
transfer and grant is as explicit, the use is as distinctly declared, 
as are the transfer and grant, and the use, under which the ap- 
pellee deduces her right and claim. The assignor could create 
his own trustee, declare the quantity of estate or interest he 
would grant and assign, and the uses to which it should be ap- 
propriated. The creditors were as free to accept or reject the 
assignment. An accepting creditor must be content to abide 
by the uses declared for his benetit—he ean not take them, and 
at the same time claim, in opposition to the assignment, prop- 
erty devoted to the use and benefit of other creditors. In /?ratt 

Adams(7 Paige. 615), said Chancellor Walworth: * In the 
case of a voluntary assignment, where the assignor creates his 
own trastee, a creditor who comes in to claim a share of the 
fund under it, must take such share of it as the assignor in- 
tended to give him, and can not claim that which was intended 
to be given to the assignee in trust for others. A creditor of 
the assignor, whether provided for by the assignment or not, 
who wishes to repudiate the trusts of the assignment, on the 
ground that they are illegal, and a fraud upon the honest credit- 
ors of the assignor, must apply to set aside the assignment as 
fraudulent and void against him asa creditor, instead of coming 
in under the assignment as a preferred creditor or otherwise.” 

Nor ean the general recital, that it is the purpose of the as- 
signor to appropriate the property assigned as a court of equity 
would marshal assets, authorize the change or subversion of any 
use expressly declared by the assignment. The recital indi- 
cates, that it was the intention of the assignors to apply partner- 
ship property first to pay partnership debts, and separate prop- 
erty to pay separate debts. The significance and comprehen- 
siveness of the recital is limited and qualitied—a definite ap- 
plication is given to it, by the particular and express grants of 
the assignment. These indicate and declare the property which 
was deemed partnership, and that which was deemed separate 
property ; the uses are all expressed in reference to the declara- 
tion; and the property is devoted to the payment of debts in the 
order a court of equity would apply it, if, in case of insol- 
veney, the court was marshalling separate and partnership as- 
sets. If, upon the theory that the assignors were mistaken in 
point of fact, orof law, in deeming property which is expressly 
granted and declared as of one class, the court should intervene, 
pronounce it of another elass, nullify the uses declared, and ap- 
propriate the property to other uses, the assignment would hot 
be carried into effect, but would, pro tanto, be set aside. There 
may be eases in which creditors have an equity to vacate the 
uses of an assignment, and to obtain a decree appropriating the 


property assigned to other and different uses. In all these 
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vases, the equity is independent of the assignment, and can not 
be claimed by a creditor who has accepted the rights and bene- 
fits the assignment confers. 

Real estate, acquired with partnership funds, or on partner- 
ship credit, and for partnership purposes, in a court of equity is 
esteemed partnership property, subject to the payment of part- 
nership debts, in priority of the separate debts of the several 
partners; and it is not material whether the legal title resides in 
the partnership, or in the several partners as tenants in common, 
or in the name of one partner only.—Pugh v. Currie, 5 Ala. 
446: Lang v. Waring, 17 Ala. 145; Andrews v. Brown, 21 
Ala. 437; Little v. Snedicor, 52 Ala. 167, Steering clear of 
all cases of fraud, or of the use by one partner, without the ap- 
probation of his associates, of partnership funds in the acquisi- 
tion of real estate, the two facts must concur to constitute real 
estate partnership property—acquisition with partnership funds, 
or on partnership credit, and for the uses of the partnership. 
Ware vo. Owens, 42 Ala. 212: Owens v. Collins, 23 Ala. 837: 
Horie v. Carr, 1 Sumner, 18; Parsons on Partnership, 365. 
The real estate now in controversy was purchased before the 
formation of the partnership of Phillips, Fariss & Co., and was 
not paid for with the funds of that partnership, but was paid 
for with the funds of the preceding partnership of Phillips & 
Fariss. It is possibly inferrible from the averments of the bill, 
and from the evidence, that upon a part of the real estate, the 
business of the partnership of Phillips, Fariss & Co. was car- 
ried on, as had been the business of the preceding partnership 
of Phillips & Fariss. The mere use of the property by the 
partnership, did not impress upon it the character of partner- 
ship property. It is not of uncommon occurrence, that a part- 
nership uses the property of its several members, or of a pre- 
ceding partnership. In the absence of an agreement that the 
property shall become joint property, its title and character is. 
unehanged.— Ware v. Owens, supra; MeCrary v. Slaughter, 
58 Ala. 230. The existence of such an agreement, in this case, 
is not alleged or proved. 

The identity of the partnership of Phillips & Fariss, with that 
of Phillips, Fariss & Co., a proposition the bill seems to assert, 
is not true, either as matter of law, or as matter of fact. The 
introduction or incoming of a new member into an existing 
partnership, in contemplation of law, works its dissolution, and 
the creation of a new partnership.—Parsons on Partnership, 34. 
The incoming partner is not liable for the debts or engagements 
of the former partnership, save so far as by express agreement 
he may assume liability; and in the property of the former 
partnership he acquires no other or greater interest than such 
as is by express agreement conferred.— Parsons on Partnership, 
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434. If the property is carried into the new partnership, it be- 
comes the property of that partnership—ceases to be, and is 
freed from all the liabilities to which it might have been sub- 
jected, as the property of the preceding partnership. The ter- 
mination of the partnership of Phillips & Fariss, and the crea- 
tion of a new partnership, having a new style or firm name, 
with an additional member, the partners sharing in the profits 
and losses in differing proportions, was the intention of the par- 
ties by the introduction of Robert C. Fariss as a member. In- 
to the new partnership, as a part of its property, the real estate 
in contention was not carried ; and of it the partnership had no 
ownership, nor in it any interest, legal or equitable. 

The chancellor decreed the real estate in controversy was the 
property of the partnership of Phillips & Fariss, and not the 
property of the several partners as tenants in common ; ordered 
its sale, and appropriated the proceeds of sale to the payment 
of partnership debts, in exclusion of the separate debts of the 
assignor, Phillips, for the security and payment of which, by 
the assignment, he had appropriated his undivided interest, the 
quantity of which is specified particularly. A decree of a court 
of equity can not be supported, when assailed on error, unless 
it is founded upon, and conforms to the pleadingsand proof in 
the cause.— Maury v. Mason, & Porter, 211; Langdon v. 
Poane, 6 Ala. 518. If it were conceded, that it is shown by 
the evidence the real estate is the property of the partnership of 
Phillips & Fariss, and not of the partners as tenants in common, 
it is obvious, without vacating the uses declared by the assign- 
ment, it could not be appropriated to the payment of the part- 
nership debts, in exelusion of the separate debts to which Phil- 
lips had appropriated his undivided share or interest. There 
was no party before the court claiming in opposition to the as- 
signment, or the vaeation of any use declared by it. There 


‘was no pleading assailing it, except so far as it may be regarded 


as assailed by the original bill; and in that respect, as we have 
said, the original bill is not maintainable. The hearing, it is 
true, was had upon an agreement that the answers of several of 
the defendants should be taken as cross-bills, and that severally 
they should be entitled to the relief which they could have ob- 
tained upon a cross-bill disclosing their respective interests. If 
a cross-bill, seeking the vacation of the assigninent in respect 
to this property only, could be entertained in the present suit, 
—a question we do not consider.—Bugbee, the sole creditor of 
the partnership of Phillips & Fariss, is the only party who 
could have maintained the cross-bill, if it would have been ger- 
mane and appropriate to the subject-matter of the original bill. 
The assignment confers upon him the primary security from the 
proceeds of the sale of a part of the property which is assigned 
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only by Phillips, and assigned as the property of the partner- 
ship of Phillips & Fariss. The answer found in the record 
does not repudiate, while it does not expressly accept the as- 
signment, so far as it confers upon him this peculiar, exclusive 
right. If he intends the acceptance of this particular right, 
shutting out all inquiry by the other creditors secured by “the 
assignment, whether he is éntitled to it, there ought to have 
been in the answer a direct, open disclaimer of all rights under 
the assigninent, and an assertion of the superior equity upon 
which he relies. There is not, in his answer, any such dis- 
claimer, nor any indication of a purpose to claim in opposition 
to the assignment. There is no repudiation of the security 
proffered by the assignment, accompanied by the assertion of a 
superior and independent equity. If he had filed a cross-bill (and 
we are, in respect to the agreement found in the record, consider- 
ing the case as if it had been filed), the facts upon which it was 
founded must have been averred in the answer. The answer is 
general, brie?, and in it there is introduced no averment assail- 
ing the assigument, negativing its validity and operation as it is 
expressed, repudiating it, or asserting that it ought to be va- 
eated. A cross-bill, departing from, and inconsistent with the 
answer, could not have been well entertained.—/)/// «, Shahan, 
25 Ala. 694: Graham vo. Tankersly, 15 Ala. 63 

In any aspect of the ease, the deeree in this respect is not 
founded upon, or in conformity to appropriate pleading, and 
ean not be sustained. 

Whether this specitie property is partnership property, or the 
property of the several partners as tenants in common, is not a 
question now presented for decision ; and if it were, there would 
be much of difficulty in reaching a_ satisfactory conclusion. 
Real estate may be acquired with partnership funds, and em- 
ployed for the use or convenience of the partnership, without 
becoming necessarily partnership property. The partners may 
intend to hold it separately as tenants in common, and not 
jointly, as partners. They may intend to withdraw from the 
joint stock the funds invested in its ac quisition, and a new in- 

vestment, in which each partner will hold in severalty his share 
or interest. Previa face, the condition of land is precisely 
that which is indicated by the muniment of title. The mere 
use of partnership funds, with the knowledge and approbation 
of the partners, in its acquisition, will not, of itself, repel the 
presumption arising from the muniment of title. or impress 
upon the land the character of partnership property. The in- 
quiry is, what was the intention of the partners; and it must 
be solved from a consideration of all the circumstances attend- 
ing the transaction.—--1 Am. Lead. Cases (Sth ed.), 602; Par- 
sons on Partnership, 363; Fall Liver vo. Borden, 10 C ushing, 
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458: Tillinghast v. Champlin, 4h. 1.2055; Coder v. Huling, 
27 Penn. St. 84: /lorie v. Carr, 1 Sumner, 174. 

It is not necessary to pass upon other questions raised by the 
assignment of errors, which may not be presented in the further 
progress of the cause. 

The deeree of the chancellor must be reversed, and the cause 
remanded. 


Stone, J., not sitting. 


Ward v. Corbett. 
Statutory Proceeding for Partition of Lands. 


1. Partition by Probate Court; where parties own unequal iuterests. 
Under its statutory power to make partition of lands among several joint 
owners or tenants in common (Code, §§ 3497-3507), the Probate Court 
has no jurisdiction to decree partition where the lands are not suscepti- 
ble of division into equal parts, or parts of equal value; and this can not 
be done, where the parties own unequal interests—as, Where one of four 
joint owners, or tenants incommon, has conveyed a part of his undivided 
interesttoanother. (Overruling Stimpson vr. Malone & Foote, 60 Ala. 338.) 

Arrrar from the Probate Court of Montgomery. 

Tried before the Hon. F.C. Ranxpotrnu. 


R. M. Wittiamson, for appellant. 
Sayre & GRAVES, contra. 


STONE, J.—This was a proceeding instituted in the Probate 
Court, for the partition of a small lot of land, under Article 1, 
Chapter 14, Title 2, Part 3 of the Code of 1876, commencing 
with section 3497. The petition sets forth that the land is 
held and owned by four equal tenants in common, of whom the 
petitioner, Mary Corbett, and Peter Ward, the appellant, are 
two. In proceedings such as this, in the Probate Court, the 
partition can only be made by lot; and hence, if the land 
be not susceptible of division into equal parts, or parts of equal 
value, partition can not be made by metes and bounds; and if 
the tenants own in unequal interest, the Probate Court has no 
jurisdiction to effect partition.— Whitman v. leeese, 50 Ala. 
5382: Newhold v. Smart, 67 Ala. 326: Zerre/] v. Cunn ‘ngham, 
70 Ala. 100, 
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The answer to the partition is not very fully expressed; but 
great technicality in pleading is not required, in cases like this. 
One ground of defense relied on is, that Mary Corbett, the 
petitioner, had previously conveyed to Peter Ward a certain 
described part of the land she seeks to have partitioned ; and 
that he, Ward, had sold back the lot to her, but she had not 
paid the purechase-znoney. Now, if we admit that Mary Cor- 
bett’s conveyance to Peter Ward did not transfer the absolute 
ownership to that part of the land, because she herself owned 
but an undivided interest, it was good to convey her undivided 
fourth interest in that part of the lot, and this destroyed the 
equality of ownership. If true, this ousted the Probate Court 
of jurisdiction. The court erred in sustaining the petitioner's 
demurrer to the answer. 

The claim for improvements alleged to have been made by 
Ward, is seareely full enough to raise the question.—Freeman 
on Co-Tenaney, $$ 261,510; Drennen v. Walker, 21 Ark. 539: 
Neale a. Noto, 35 Cal. 102: Brookfield v. Williams, 1 Green, 
. ©. 34: Crafts v. Crafts, 13 Gray, 360: Tart v. flawkins, 
3 Bibb, 502: apn v. Whitehead, 7S N. Cc, 191. 

The ease of Stimpson v. Malone & Foote, 60 Ala. 338, so 
far as in conflict with this opinion, is overruled. 

Reversed and remanded. 


Micou vw. Moses Brothers. 


Bil in kiyjuity by Judgment Creditor, to subject Equitable 
Asse ts, under charge of Fraud. 


lL. Receiver; appointment before answer.—The practice is settled with 
us, in accordance with the modern English practice, that a receiver may 
be appointed before answer filed, when the exigency of the particular 
case is clearly shown by attidavits. 

2. Same; affidavits, and how rebutted.—The practice is well estab- 
lished, that ex-parte atlidavits may be received in support of an applica- 
tion for the appointment of a receiver, and counter aftlidavits in opposi- 
tion to it; but the court “is unwilling to sanction the practice, which 
seems to have been followed in this case, of permitting a voluminous 
deposition, containing irrelevant matter, to be introduced for the purpose 
of contradicting the atlidavit of the deponent.”’ If it) was necessary to 
rebut or impeach the statements of the atlidavit, it should have been 
done by an extract of the pertinent matter from the deposition, embod- 
ied in an explanatory aflidavit, or attached thereto as an exhibit. 

3. Same; who may ask, and is entitled to.—A judgment creditor of an 
insolvent debtor, having an execution returned ‘* No property found,” 
and seeking by his bill to reach and subject the debtor’s alleged interest 
in certain crops raised on a plantation carried on in the name of another 
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person, shows such a lien on or title to the crops as authorizes him to 
ask the appointment of a receiver; and the proof showing very clearly 
that the property is being rapidly disposed of by irresponsible parties, 
under the management of the debtor, so that its loss is imminent, and 
the charge of fraud being strongly supported by all the circumstances of 
the case, a prima facie case for the appointment of a receiver is made 
out. 

4. Same; want of parties, or of notice. —That some of the parties in 
interest are not before the court, and that others have had no notice of 
the application, is no valid objection to the appointment of a receiver; 
since the receiver holds for the parties in interest, and his appointment 
does not affect any existing rights, nor prejudice the rights of persons 
before the court, Who may at any time propound their interest. 


Arrear from the Chancery Court of Montgomery. 
Heard before the Hon. Joun A. Foster. 


Genrer & Briakey, for appellants. 
Troy & Tompkins, contra. 


SOMERVILLE, J.—The present appeal is from an interloe- 
utory order of the chancellor appointing a receiver, and made at 
the instance of the complainants, who are judgment creditors 
of B. UL. Micou. It fully appears that, upon this judgment, 
there had been issue of execution, with return of “ No prop- 


‘erty found;” and the purpose of the bill is to reach an equita- 


ble interest of Micon, which he is alleged to own in certain 
crops raised in Montgomery county, in the vear ISS2. ona 
plantation carried on in the name of one G. Ro Micon. 

The practice is settled in this State, in accordance with the 
modern English practice, that a receiver may be appointed be- 
fore answer filed, where there is clear proof of the exigeney of 
the particular case, shown by affidavits. ff any other rule were 
allowed to pre vail, the purpose designed by the application 
might very often be defeated by delay.— Wers o. Getter, Weil 
cl (o., at present term (ante, p. 259): Kerr on Receivers. 136. 
and note; Williamson . We/son, l Bland, 422: Bloodgood v. 
Clark, 4 Paige, 577. 

The statute requires the application for such an appointment 

» be made in writing. It may be made to the chancellor, 
alten in term time, or in vacation, but to the register only in 
vacation. When made in vacation, reasonable notice of the 
time of such application, and the person to whom it will be 
submitted, is required to be given, or else good reason must be 
shown for the failure to do so.—Code, 1876, $$ 3881, 639. 

The practice is also firmly established, that ex-parte attidavits 
may be introduced in sup port of the application ; and counter- 
affidavits may be received in opposition to, and rebuttal of the 
statements upon which the application is predicated. 
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The proceedings in the present case seem to have in substan- 
tial accordance with these rules. We are not willing, however, 
to sanction the practice, which appears to have been followed 
in this case, of permitting a voluminous deposition of one of 
the afhants to be introduced, containing much irrelevant mat- 
ter, for the purpose of contradicting his aftidavit, on a single 
point, which was made in resistance of the application, when 
the same purpose could have been accomplished by an extract 
of the pertinent matter from such deposition, embodied in, or 
attached as an exhibit to an explanatory affidavit, thus fully and 
fairly presenting the matter of rebuttal desired to be introduced 
in evidence, by way of counter admission, or of impeachment. 
The record, however, discloses no objection to this on the part 
of the defendant in the court below. 

If it be true that the defendant, Micon, owned an equitable 
interest in the crops, for the enstody of which the present re- 
eeivership is asked, the //en ov tét/e of the complainants is very 
clearly of such a character as to authorize the granting of their 
application, if there be no other objection which can be deemed 
fatal to it. They were judgment creditors, who had pursued 
their debtor to insolvency in a court of law, having an execu- 
tion on their judgment returned unsatistied: and the interest 
sought to be subjected was a mere equitable one, not liable to 
he sold under exeeution at law. In eases of this nature, the 
courts always lend a ready ear to applications for the appoint- 
ment of a receiver. - Wi is ry, Cron *ler, Wi i] a Obo.. Supra, (/s- 
horn w. Ti Yr= ? Paige, 342: Bloodgood e?,, Clark, 4 Th. aT7T: 
Kerr on Receivers, 58-59. 

The whole object had in view, in the appointment of a re- 
ceiver, is to provide for the safe custody of the property, pend- 
ing the litigation which is to settle the conflicting claims of the 
parties litigant. The appointment can, of course, create no 
rights in the subject-matter of litigation, such a result being 
entirely foreign to its purpose. It ean neither affect the ques- 
tion of title, nor involve any judicial determination of — it. 
Chase's case, 1 Bland’s Ch. 206; s. 6. 17 Amer. Dee. 277; 
Mittord’s P]. 133. The exercise of the power must rest very 
largely within the sound legal discretion of the court, and 
should be brought into activity always with great caution and 
cireumspection, especially when invoked against a party in pos- 
session under the legal title —//ughes +. Hutchett, 55 Ala. 631; 
Kerr. on Receiv. 4, 115; Briart dd Tron Works v. Foster, 
54+ Ala. 622; Kr parte Walker, 25 Ala. 81. 

No positive or unvarving rule can be laid down, to regulate 
such appointments in all cases. It has sometimes been said, 
that a receiver ought to be appointed only “to prevent fraud, 
save the subject of litigation from material injury, or rescue it 
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from threatened destruction.”— Baker v. Backus, 32 Ill. 79; 
Briartield Iron Works v. Foster, 54 Ala. 634, supra. By other 
authorities, the rule is said to be, that * there must be a legal or 
equitable right, reasonably clear and free from doubt, attended 
with danger of loss.’—Randle v. Carter, 62 Ala. 95, 102; 
High on Receivers, $§ 55-59. In another leading case, often 
approved, it isasserted, that * fraud, or imminent danger, if the 
intermediate possession should not be taken by the court, must 
be clearly proved.”— Blondheim v. Moore, 11 Md. 364; Mays 
v. Rose, 1 Freeman's Ch. (Miss.) 703. 

The rule is stated by Mr. Kerr, in his work on Receivers, as 
follows: “If it appears to the court that the plaintiff has es- 
tablished a good prima facie equitable title, and that the prop- 
erty, the subject-matter of the suit, is in danger if left in the 
possession of the party against whom the receiver is prayed, 
until the hearing, or, at least, that there is reason to apprehend 
that the plaintiff will be in a worse situation if the appointment 
of a receiver be delayed, the appointment of a receiver is almost 
a matter of course.”—Kerr on Receivers, 7-%. 

We are of opinion that the complainants have established a 
good prima facce case for such an appointment. The fact is 
not denied, that the defendant, B. Il. Micou, is utterly insol- 
vent, and that complainants hold against him an unsatistied judg- 
ment for a large amount, the validity of which is not disputed, 
and upon which they have had execution with a return of no 
property found. It further appears, from very clear proof, 
that the property in dispute is being rapidly disposed of by ir- 
responsible parties under the management of Micou, so that its 
loss is imminent. Fraud is also charged against the judgment 
debtor, and the entire circumstances of the whole case, includ- 
ing his own admissions and testimony outside of the case, 
strongly support the imputation. The statements made in some 
of the affidavits are conflicting, and we refrain from any de- 
tailed discusion of them, as it is not our purpose to give any 
opinion upon the merits of the issues to be tried by the chan- 
cellor. It is enough to say, that they make out a prima faci 
ease in favor of the complainants, based upon the probability 
that B. H. Micou has an equity in the subject-matter of litiga- 
tion, which is liable to the satisfaction of the judgment which 
is the foundation of this suit; that he is utterly insolvent, and 
without the appointment of a receiver there is imminent danger 
of the entire property being speedily wasted and_ lost, to the 
serious injury of the complainants, who make this application. 

In view of this status of the case, it is no valid objection to 
the appointment of a receiver, that some parties in interest are 
not before the court, and others have had no notice of the ap- 
plication. A receiver is always understood to hold for the par- 
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ties entitled. Persons holding paramount claims,who are not 
already before the court, are at liberty to come in at any time, 
and, on application, each will be examined pro interesse suo; and 
the receivership can be discharged, when the justice of the case 
shall authorize the making of such an order by the chancellor. 
If any other rule were allowed to prevail, parties holding mere 
legal titles, by absenting themselves from the jurisdiction of 
the court, could easily paralyze this right arm of its power, 
which is so often omnipotent in circumventing the artifices of 
fraud, and preventing irreparable damage. 

The decree of the chancellor appointing a receiver, from 
which the present appeal was taken, must be affirmed. 


Montg. So. Railway Co. v. Sayre. 
Sayre v. Montg. So. Railway Co. 


Statutory Proceedings Tor Condemnation of Leight of Way. 


gS Taking private prope ty tor public USERS coustitutional provisions as 
to pre-pay vt of COMpH nsation, right of appeal, and trial hy jury.—The 
several clauses in the present constitution relating to the taking of pri- 
vate property for public uses by corporations or individuals (Art. 1, § 24; 
Art. xiv, § 7), construed in connection with the pre-existing law and ju- 
dicial decisions, were intended to secure just compensation to the owner 
of the property taken, and to compel its payment before the appropria- 
tion Was complete; also, to secure the right of appeal from the prelimin- 
ary assessment of damages, without regard to the character of the tri- 
bunal or body by which the assessment may be made; and the right to 
a trial by jury, on the demand of either party, when the error or matter 
complained of is the amount of damages assessed. 

z. Statutory proces dings tor condemnation of yh or wan appr al, and 
trial by jury.—The statute regulating proceedings for the assessment of 
damaves, When lands are taken by a railroad corporation for the right of 
way (Code, §§ 1853-40), was intended to carry into effect these constitu- 
tional provisions, and must be so construed, if possible, as to effectuate 
that intention, and to harmonize the statute with the constitution ; and 
thus construing the section which gives an appeal to either party, and 
declares that * the same proceedings shall be had as in ordinary cases of 
appeal from the Probate [Court] to the higher courts of the State” 

) 1838), it must be held to give an appeal to the Cireuit Court, of which 
a jury is aconstituent, thereby securing the right to atrial by jury, if de- 
manded. 
oD. Names right to open and eonelud cere inee vt.—In these proceedings, 
the railroad corporation is the actor, andon appeal, when an assessment 
of damages by a jury is demanded, is entitled to open and conclude the 
investigation and the argument. 


Apreat from the Cireuit Court of Montgomery. 
Tried before the Hon. Jas. E. Coun. 





———— entire 
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These two cases, involving substantially the same questions, 
were argued and submitted together. Each was a statutory 
proceeding, instituted by the Montgomery Southern Railway 
Company, a domestic corporation organized under the general 
law (Code, $$ 1821-41), seeking to condemn lands for the right 
of way of its road; the lands in one case belonging to W. D. 
Sayre, and in the other to A. S. Sayre and M. H. Sayre. In 
each case, the proceeding was originated by a petition filed by 
the railroad company, addressed to the judge of probate; alleg- 
ing that the petitioner desired to obtain the right of way 
through the defendant's lands, particularly described, and had 
made application to purchase the necessary strip of land, but 
had not been able to make any contract with the owner; and 
asking that commissioners be appointed to determine the com- 
pensation to be paid to the owners in each case. Commission- 
ers were appointed, and notice was given to the owners in each 
case, as required by the order of the court and the statute ; and 
the commissioners made their report under oath, awarding S85 
as compensation to A. S. and M. IL. Sayre, and S182 to W. D. 
Sayre. ALS. and M. H. Sayre then made a motion in_ the 
Probate Court, or before the judge of probate, to set aside and 
annul the report and awaré of the commissioners, and the or- 
der appointing them, on these grounds: * Because this court, 
or the judge thereof, had no jurisdiction, power or authority to 
make the order appointing said commissioners ; because there 
is no law which authorized said court or judge to make such 
order or decree ; and because the pretended law, under which 
said order was made and said proceedings had, is unconstitu- 
tional, null and void.” The court overruled this motion, and 
the said A. S. and M. II. Sayre then took an appeal to the Cir- 
cenit Court, not from the order overruling said motion, but “in 
the matter of the proceedings to assess their compensation for 
the right of way through their lands by said railroad com- 
pany.” In the Circuit Court, as the bill of exceptions recites, 
“the said A. S. and M. II. Sayre moved the court to quash said 
proceedings had in the Probate Court, and to dismiss said 
cause out of that court; which motion was granted by the 
court, and said railroad company excepted.” The railroad com- 
pany appeals from this ruling and judgment, and here assigns 
the same as error. 

W. 1D. Sayre also moved to set aside the award and the order 
appointing the commissioners, on the same grounds as specified 
in the other case ; and his motion being overruled, he took an ap- 
peal tothe Circuit Court. In that court, as the bill of exceptions 
states, “both parties having announced themselves ready, said W. 
D. Sayre demanded a trial by jury: which was ordered by the 
court, and the cause was submitted toa jury. Thereupon, said 
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‘ailroad company claimed the right to open and conclude as 
plaintiff, and the court conceded the right ; to which action and 
ruling of the court said Sayre duly excepted.” The jury 
assessed the damages, or compensation to be paid, at 8365 ; and 
the court rendered judgment in Sayre’s favor, against the rail- 
road company, for this sum. Afterwards, as the judgment- 
entry and the bill of exceptions each shows, Savre moved the 
court “to set aside the verdict, and vacate the judgment ren- 
dered in this cause, and to render judgment vacating the pro- 
ceedings had in the Probate Court, on the ground that said 
proceedings were without authority of law, and that this court 
had no jurisdiction to submit this cause to a jury, nor to render 
judgment on the verdict of the jury.” The court overruled 
this motion, and the Sayres duly excepted. The appeal is sued 
out by the Sayres, and they here assign as error the judgment 
of the Cireuit Court, and the several rulings to which they re- 
served exceptions. 


Croprox, Hersert & Campers, and Sayre & Graves, for 
Montgomery Southern Railway Company.—(1.) By constitu- 
tional provision, the right of eminent domain is reserved to the 
State unabridged, but just compensation is required to be made 
to the owner of the property taken ; and when the right to take 
private property is conferred by law on corporations or individ- 
uals, it is provided that the right of appeal, and the right to a 
trial by jury, shall be secured to either party.— Art. xiv, § 7. 
Before the adoption of the present constitution, the right of 
appeal was only a legislative right, subject to the control of the 
General Assembly; and no appeal could be taken except in the 
cases authorized by law. This provision was intended to take 
the right of appeal in such cases as this, as it then existed, out 
of the pale of legislation. The intention was not to create a 
new right, but to prohibit the General Assembly from taking 
away from any person the right of appeal as it then existed. 
Under the laws then existing, an appeal might be taken from 
the Probate Court, either to the Cireuit Court, or to the Su- 
preme Court.—Code, $$ 3954, 3957. Coupled with this right 
of appeal, by the same constitutional provision, the right of a 
trial by jury was secured in all cases involving the amount of 
damages. In the Supreme Court, an appeal is necessarily to be 
decided from the record alone; but in the Cireuit Court, of 
which a jury is a constituent part, a trial by jury may be 
claimed, and, when claimed, is matter of right. -An appeal 
must be taken under the rules regulating appeals; and when 
taken, it is to be tried like other cases, upon the record or bill 
of exceptions, except that, on a question of damages, either 
party may demand a trial by jury. The constitutional provis- 
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ion is self-executing (Willer v. Marx, 55 Ala. 322; Cooley’s 
Const. Lim. 101), and comes to the aid of the statute, or, rather, 
the statute must be construed as if the constitutional provision 
were incorporated in it.— United States v. Babbitt, 1 Black, 58; 
United States v. Coombs, 12 Peters, 72. (2.) W. D. Sayre vol- 
untarily submitted to the jurisdiction of the Circuit Court, and 
demanded a trial by jury; and he is now estopped from deny- 
ing the validity of the law under which he claimed it.— Pov- 
ell v. Boone, 43 Ala. 459: MeDonald v. Lite Insurance Co., 
65 Ala. 358. (3.) In such proceedings as this, the railroad com- 
pany is necessarily the actor, or plaintiff, whether it occupies 
the position of appellant or appellee; and as plaintiff, is enti- 
tled to open and conclude the ease. 


Troy & Tompkins, for W. D. Sayre, A. S. Sayre, and M. HL. 
Sayre.—(1.) No law providing for an assessment of damages, 
in such eases as these, can be sustained as valid, unless it pro- 
vides (Ist) for the payment of the compensation before the 
property is taken, (2d) for an appeal by either party, and (3d) 
for atrial by jury to determine the damages, on the demand of 
either party. This law does not provide for a trial by jury, 
and the right is in etfeet prohibite “d by the provision which de- 
clares that, on appeals, “the same proceedings shall be had as 
in ordinary cases of appeal from the Probate [Court] to the 
higher sasatiales The proceedings on appeal must mean the trial 
and its incidents, and not the preliminary steps to taking an 
appeal. There is no provision for a trial by jury, in ordinary 
cases of appeal from the Probate to the Cireuit Court, but such 
cases are tried on the reeord, or on bill of exceptions.—Code, 
$$ 3954-58. If the provisions of the general law could be so 
moditied as to give a trial by jury in such cases, when the ap- 
peal is taken to the Circuit Court, the right would be completely 
taken away whenever the appeal was taken, as it might be, to 
the Supreme Court, In failing, then, to secure the right to a 
trial by jury, the statute is unconstitutional and void. — Tims v. 
The Ntate. 26 Ala. 165; Ar part Houghton, 38 Ala. 570: 
Thomas ». Bibh, 44 Ala. 710; Greene v. Bragyq, 1 Curt. C. C. 
311. (2.) The statute being unconstitutional and void, the Pro- 
bate Court had no jurisdiction of the proceedings, and the Cir- 
euit Court acquired no jurisdiction by the appeal.—Cooley’s 
Const. Lim. § 188, note 2, and authorities cited. The proceed- 
ing being void for want of jurisdiction, appearance could not 
amount to a waiver of the defect; and the parties are not es- 
topped from raising the objection after om, —Bigelow on 
Estoppel, 129, 508 ; 2 Brick. Dig. 157-8, $$ 12, 21; Miller : 
Miller, 5 Heisk. Tenn. 723; Mercier v. C hase, | 9 Allen, 24 

It was necessarily incumbent on the party whose land wa 
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sought to be taken, to show the amount of damages he might 
sustain, or had sustained. The railroad company stands on the 
defensive, and is not required to adduce any evidence ; and the 
laboring oar being on the owner, he is entitled to open and con- 
clude the argument.—3 Bla. Com. $ 366; 1 Greenl. Ev. $ 74; 
7 Eng. L. & Eq. 578. 





BRICKELL, C. J.—The 7th section of the 14th article of 
the constitution provides, that * Municipal and other corpora- 
tions and individuals, invested sith the privilege of taking pri- 
vate property for public use. shall make just compensation for 
the property taken, injured or destroved by the construction or 
enlargement of its works, highways, or improvements, which 
compensation shall be paid before such taking, injury or de- 
struction. » The General Assembly is hereby prohibited from 
depriving any person of an appeal from any preliminary assess- 
ment of damages, against any such corporations or individuals, 
made by viewers or otherwise; and the amount of such dam- 
ages, in all cases of appeal, shall, on the demand of either party, 
be determined by a jury according to law.” The 24th section 
of the * Declaration of Rights.” among other things, provides, 
that * private property shall not be taken or applied for public 
use, unless just compensation be made therefor: nor shall pri- 
vate property be taken for private use, or for the use of cor- 
porations other than municipal, without the consent of the 
owner: Provided, however, That the General Assembly may, 
by law, secure to persons or corporations the right of way over 
the lands of other persons or corporations, and by general laws 
provide for and regulate the exercise by persons and corpora- 
tions of the rights lerein reserved: but just compensation shall, 
in all cases, be first made to the owner.” 

The principal question these cases involve is, whether the 
statute which authorizes corporations, organized under the gen- 
eral law, for the construction of railroads within the State, to 
condemn and take private property for the uses of the corpo- 
ration, secures to the owner the right of appeal from the award 
of the commissioners appointed to assess the compensation to 
be paid him, and on such appeal a trial by jury, if such trial is 
claimed by either party, meets and satisties the requirements of 
the constitution in this respect. The provision of the statute, 
upon the construction of which the question depends, reads: 
* An appeal may be taken by either party, and the same pro- 
ceedings shall be had as in ordinary cases of appeal from the 
Probate to the higher courts of this State."—Code of 1876, 
¥ 1838. 

sefore the adoption of the present constitution, not infre- 
quently, the General Assembly, to serve and accomplish some 
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public use, delegated not only to counties, political subdivisions 
of the State, but to municipal and private corporations, and to 
individuals, the power of eminent domain—the power of tak- 
ing private property for public uses. The statutes delegating 
the power, to conform to the constitution, it was settled, must 
in themselves have provided adequate and appropriate remedies, 
by which the owner whose property was taken could obtain for 
it just compensation. Whether payment of the compensation 
should precede or attend the taking of the property, or whether 
the mandate of the constitution was satistied, if an adequate 
remedy was provided by which it could be obtained, was, in 
this State, an unsettled question. — Aldridge +. 7, 0. & DR. 
R. Co. 2S8Stew. & Port. 190: Sadler x. Langham, 34 Ala. 311. 
The remedy most usually provided for ascertaining the compen- 
sation, Was the verdict or award of viewers, or commissioners, 
as they were indifferently termed. These generally derived 
their appointment from a court of record, to whom their report 
was returned. They were regarded as inferior, statutory tribu- 
nals, clothed with a special jurisdiction ; and unless the statute 
otherwise provided, their action was tinal and conclusive.— Mills’ 
Eminent Domain, $ 322. If errors of law, or irregularities, 
intervened, apparent on the face of the proceedings, a writ of 
error, or an appeal, the substitute for a writ of error in our sys- 
tem, would not lie for their revision and correction ; a writ of 
certiorart Was the only appropriate remedy which could be em- 
joyed for that purpose.—e parte Tarleton, 2 Ala. 35; Ast 
Prick. Dig. 535, ss 2, 4. 

Reading the clause of the constitution to which we have re- 
ferred in connection with the pre-existing law, it seems mani- 
fest, a distinct purpose it was intended to ‘accomplish was the 
guaranty and security to the owner of just compensation for 
his property, taken for public uses, and to compel its payment 
before the taking and appropriation was complete. And such 
payment, it must be observed, is guarantied and secured, with- 
out regard to the agency employed in the taking—whether it 
is the State, in its sovereign capacity, or a county, one of its 
political subdivisions, or a municipal or other corporation, or 
an individual. A provision by which compensation could be 
obtained was, prior to the introduction of this clause, esteemed 
an indispensable element to the validity of any statutory enact- 
ment, authorizing the taking of private property for public uses. 
The payment of the compensation before the taking and ap- 
propriation is complete, is the plain language, more than once 
repeated, and the manifest intent of the constitution. Another 
purpose, equally manifest, contined toa taking by municipal or 
other corporations, or by individuals invested with the privilege 
of taking private property for public uses, is, that the parties 
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shall not be deprived of —in other words, must have—the right 
of appeal from the preliminary assessment of damages, without 
regard to the character of the body or tribunal to which the 
making of such assessment may be committed. Sueh body or 
tribunal remains, as it was known and defined at common law, 
an inferior, statutory jurisdiction, proceeding by summary 
methods, and in a course different from that observed and pur- 
sued in the courts of common law. But the General Assembly 
is now prohibited from rendering its action final and conclu- 
sive, or from limiting the parties to a mere revision by writ of 
certioraré of errors or irregularities apparent on the face of the 
proceedings. A remedy by appeal must be afforded, and the 
revision must be co-extensive with the injury which may be 
suffered in the course of the proceedings. If the error com- 
plained of is the amount of damages assessed, on the demand of 
either party, on appeal, the damages must be assessed by a jury. 
It is contended, that the statute referred to is offensive to the 
constitution, because, while it authorizes an appeal, the require- 
ment is, that the proceedings on the appeal shall be as in ordi- 
nary cases of appeal from the Probate Court to the higher 
courts of the State; and in the course of such proceedings there 
is not, and can not be, a trial by jury—the hearing is had by 
the appellate court, upon the reeord of the Probate Court, with- 
out the intervention of a jury. There is mach force in the ar- 
gument, but we are unable to yield assent to it. The statute 
Was passed soon after the adoption of the constitution, and, 
doubtless, with the intention of yielding obedience to, and exe- 
euting the clause or provision under consideration. In its words, 
the statute is ambiguous; and if it is capable of a construction 
that will render it consistent with the constitution, affording to 
the citizen, or to corporations, the substantial rights the con- 
stitution intended to confer, that construction must be adopted. 
Every statute, it is the duty of the court so to construe, as to 
make it, if possible, harmonious with the constitution, without 
narrowing the inquiry to the construction which the natural im- 
port of the language used may bear. It is said by Judge 
Cooley: * The duty of the court to uphold a statute, where the 
conflict between it and the constitution is not clear, and the im- 
plication which must always exist, that no violation has been in- 
tended by the legislature, may require it in such cases, where 
the meaning of the constitution is not in doubt, to lean in favor 
of such a construction of the statute as might not, at first view, 
seem most obvious and natural.” * This is only saying.” he 
adds, in another form of words, that the courts must construe 
the statute in accordance with the legislative intent; since it is 
always presumed the legislature designed the statute to take et 
fect, and not be a nullity.”—Cvooley Cons. Lim. (4th ed.) 225, 
29 
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top p. And in Duvrousseau v. United States (6 Cranch 307), 
it was said by C. J. Marsnati: “The spirit, as well as the 
letter of a statute, must be respected ; and when the whole con- 
text of the law demonstrates a particular intent in the legisla- 
ture to effect a certain object, some degree of implication may 
be called in to aid that intent.” 

A close, literal construction, keeping within a narrow signi- 
fication of its words, not reading it in connection with the con- 
stitution, or in connection with other statutes which, if not 7% 
pari materia, are subject to the same constitutional provision, 
and are intended to accomplish a like purpose, would render 
this statute vain and nugatory. There is no designation of the 
court to which the appeal may be taken, nor, in the event of an 
appeal, is there an expression of the mode of hearing or trial, 
except as it may be supposed to lie in the general words, “ the 
same proceedings shall be had as in ordinary cases of appeal 
from the Probate to the higher courts of the State,” if these 
words should be referred to the proceedings in the appellate 
court. But, if we keep in mind that the statute was intended 
to be effectual, and to execute the constitutional provision, we 
must construe it as intended to authorize an appeal to a higher 
court than the Court of Probate, and to a court of which a jury 
is a constituent. Thus reading it, the Circuit Court of the 
county is the only higher gourt to which the appeal may be 
taken—it is the only court exercising appellate jurisdiction over 
the Court of Probate, having a jury asa constituent. The case 
reaching that court by appeal, the constitution intervenes, and, 
on the demand of either party, the damages must be assessed 
by a jury. Itis true, that this construction renders it necessary 
to indulge some degree of implication ; but it is not implication 
the words of the statute repel, and it is necessary to give effect 
to the spirit and intent of the statute, unless we presume that 
the legislature did not design it to be effectual. The general 
words, * the same proceedings shall be had as in ordinary cases 
of appeal from the Probate to the higher courts of this State,” 
are not, under this construetion, left unmeaning and without 
oftice to perform. They may well be referred to the proceed- 
ings preliminary to the taking of an appeal, the mode of taking 
it, and of introducing the case into the appellate court. Allof 
these must conform to the usual, ordinary proceedings in cases 
of appeal from the Court of Probate. 

Under this construction of the statute, the Cirenit Court 
erred in quashing the proceedings in the first of these cases, 
but did not err in refusing to quash them in the second. 

The railroad corporation is the actor in the institution of the 
proceedings, and if, upon an appeal to the Cirenit Court, an as- 
sessment of the damages by a jury is demanded, we are of the 
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opinion, it is entitled to open and conclude the investigation 
and argument of the cause. It has long been the settled prac- 
tice in this State, that whatever may be the attitude a case may 
assume, the plaintiff, the actor in the institution of the proceed- 
ings, is entitled to open and conclude the investigation and ar- 
gument, unless he waives the right of concluding by failing to 
open the argument.— Grady v. Hammond, 21 Ala. 427; Cham- 
herlain v. Gaillard, 26 Ala. 504; Pearsall v. McCartney, 
28 Ala. 110. 

The result is, the judgment in the first case is reversed, and 
the cause remanded ; and in the second, the judgment is aftirmed. 


South & North Ala. R.R. Co. v. Wood. 


Action against Railroad Company, as Common Carrier, for 


Fuilure to deliver freight. 


lL. Who és proper party plaintift.—When a quantity of corn is delivered 
to a railroad company for transportation, the consignee having bought it 
and paid the freight on it, he is the proper party to sue for its non-deliv- 
ery, and not the consignor from whom he bought it; but the evidence as 
to these facts being conflicting, the question is properly submitted to the 
decision of the jury. 

2. Measure of damages for failure to deliver fre ight.—In an action 
against a railroad company as a common carrier, for a failure to deliver 
goods received for transportation, the measure of damages is the value 
of the goods at the place of destination. 

3. Same; proof of valve of goods.—In an action against a railroad com- 
pany as a common carrier, to recover damages for its failure to deliver a 
quantity of corn, received by it for transportation from one intermediate 
station to another, ahout eighty miles apart, the value of the corn at the 
place of delivery to the railroad, at the time of its delivery, is relevant 
and competent evidence on the question of its value at the point of des- 
tination. (Srone, J., dissenting. 

4. Impeaching witness by proof of forim rte stinony.—The statements 
contained in a bill of exceptions, reserved on a former trial, are not com- 
petent evidence to contradict the testimony of a witness on a subsequent 
trial. 





Arrrar from the Cirenit Court of Blount. 

Tried before the Hon. Leroy F. Box. 

This action was brought by Edmund A. Wood, against the 
appellant, a domestie corporation, to recover damages for its 
failure to deliver a certain quantity of corn, delivered to the 
defendant, as acommon earrier, at Bangor, a station on its road 
near Blountsville, to be delivered to L. K. Moss, at Jemison, 
another station about eighty miles distant. The action was 
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commenced before a justice, on July 12th, 1876; and was re- 
moved into the Circuit Court by appeal, at the instance of the 
defendant. The case has been before this court on two former 
appeals, and may be found reported in 66 Ala. 167, and 71 Ala. 
215. On the last trial, as shown by the bill of exceptions in 
the present record, numerous exceptions were reserved by the 
defendant, on which assignments of error are founded, eighteen 
in number; but the points decided by this court render it un- 
necessary to state the facts in detail. 


Samver F. Rice, and J. W. Ixzer, for appellant. 
Hamint & Dickinson, contra. 


STONE, J.—-The present is an action against the railroad 
company, for an alleged failure to safely transport and deliver 
corn, placed in car at one of defendant’s depots, and consigned, 
not to a regular depot, but to a siding which was not a depot, 
and at which the railroad company kept no agent ; the distance 
to be transported being about eighty miles. The contract was, 
that the railroad would transport a car-load of corn in the shuck ; 
and to this end, the company placed one of its cars at the depot 
of shipment, to receive the corn. When the loading was com- 
pleted, the car was locked by the railroad’s agent ; and after it 
was placed on the siding at the destination, it was unlocked by 
one of the railroad’s employes, at the request of the consignee. 
It is alleged that about one-fourth of the corn was lost in the 
transit. The complaint consists of a single count for the non- 
delivery of the corn. This ease has been twice before in this 
court (66 Ala. 167; 71 Ala. 215); but the points decided on 
those appeals are not directly presented in this. 

One question raised by the defense in this case is, that Wood, 
the plaintiff, was not the owner of the corn when the action 
was brought, but that Moss was, and should have been the 
plaintiff. The testimony on this question is not very clear, and 
appears to be somewhat confused. The bill of exceptions states 
that it contains all the evidence. One part of the testimony is 
emphatic, that Wood sold to Moss three hundred bushels of 
corn, to be delivered at Bangor in Blount county ; and some of 
the witnesses testify that quantity was delivered in car at Ban- 
gor. Moss testifies he paid the freight on the car-load of corn, 
and had it consigned to him at Smith’s mill siding. If this be 
the true and full version of the transaction, then the corn be- 
came the property of Moss, when it was delivered in car at 
Bangor; and if this be so, and if there are no qualifying facts 
in the transaction, then Moss alone could sue for the failure to 
deliver; for the corn was his, and the contract of affreightment 
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was with him. But there is testimony not easily reconcilable 
with this. Wood, the plaintiff, testified that the corn, for 
which this action was brought, was his property, at and before 
the commencement of this suit; and Moss testitied that he had 
no interest in the suit, nor in the corn sued for. This seeming 
discrepancy, if unexplained, is a question for the jury.—DBen- 
jamin on Sales, § 679; Shealy v. Edwards, at this term. 

As we have said, the complaint in this case contains but a 
‘single count, alleging a breach of the railroad’s contract to de- 
liver the corn. There is no averment that the corn was not 
delivered in a reasonable time. When there is a contract to 
transport and deliver, the law implies that it shall be done in a 
reasonable time. What is a reasonable time, depends on the 
distance, and the nature and habits of the service. If there is 
a delivery, but not within a reasonable time, then the measure 
of damages is the injury resulting proximately from the delay; 
nothing more. There are no pleadings in this case, which raise 
the question of delay in delivery; nor, if there were, could 
such delay change the burden of proof as to when or where 
the corn was lost, if there was a loss. On the plaintiff would 
still rest the burden of making some proof that the corn, for 
the alleged loss of which this action was brought, was in the 
ear when the same was turned over to the railroad’s agent, and 
was not there when the car was placed on the siding at Smith’s 
mill.—S. ce WV. Railroad Co. v. Wood, 71 Ala. 215. 

The undisputed testimony is, that the corn was to be delivered 
by the railroad at Jemison, or Smith’s mill, eighty miles from 
Bangor station, from which it was shipped. The rule can not 
be disputed, that, if there was a failure to deliver, the injury 
is the value of the corn at the place of destination. There it 
was wanted—there it was contracted to be delivered. In an 
action on a contract for the delivery of personal property at a 
particular time and place, the measure of damages is the value 
of such property at the time and place appointed for delivery, 
with interest for delav.—1 Brick. Dig. 524, § 27; 2 Greenl. 
Ev. $ 261. The defendant offered to prove, on the question of 
damages, the value of the corn at Bangor, the place of ship- 
ment. This testimony was disallowed, and, I think, rightfully. 
My reasons are, first, that from the very nature of the com- 
modity, corn must be of variable value, in places not far re- 
moved from each other; second, value at one place can furnish 
no reliable criterion for fixing value at another; and, third, it 
tends to confuse an ordinary mind, and to multiply the issues, 
by laying before the jury remote and indeterminate facts, and 
requiring a complex system of reasoning, at war with the simple 
rules of evidence. One of the fundamental laws of evidence 
is, that facts which shed some light on the matter in dispute 
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ean alone be given in evidence. You can not prove independ- 
ent, disconnected facts, as a basis for instituting comparisons, 
or commenting on analogies.—1 Best Ev. $$ 87, 90; 1 Greenl. 
Ev. § 52; Zannerv. L. & N. PR. R. Co., 60 Ala. 621. 

My brothers, however, differ with me, and hold that this tes- 
timony ought to have been admitted, as shedding some light 
on the question. They rely on Foster v. Podgers, 27 Ala. 602 ; 
and Ward v. Reynolds, 32 Ala. 384, in support of their views. 
The tirst of those cases cites no authority in support of it, and 
the last cites only the first. The first arose on the value, and 
comparative value of certain grades of cotton. The cotton was 
sold by sample, in Alabama; and testimony was received of the 
comparative value in New Orleans, to which place it had been 
shipped. This court, in declaring the evidence admissible, 
stated, among other things, that the evidence showed “that the 
relative value of the two cottons was the same in Montgomery 
and at New Orleans.” The value of cotton, all over the coun- 
try, is regulated by the price at New York, or Liverpool ; and, 
making allowance for transportation and its incidents, the price 
of any given grade at one place, is substantially the price at all 
others. 

In Ward v. Reynolds, the question arose on the value of a 
slave, at that time a species of property, and probably of uni- 
form value throughout the State. I doubt the soundness of 
both decisions; and even if sound, I think the principle should 
not be extended to such a commodity as corn, or any other article 
of commerce of such varying and fluctuating value. 

The bill of exceptions taken on the former trial, offered as 
evidence to contradict what some of the witnesses testitied to 
on the last trial, was rightfully rejected. It was not a docu- 
ment or writing made by the witness, nor submitted to him for 
correction. It was not evidence for such a purpose, even if a 
proper predicate had been laid.—2 Brick. Dig. 548, $$ 117, 118. 

Paragraph numbered 2 of the charge given by the court of 
its own motion, is not reconcilable with the views expressed 
above; and charges numbered 2, 3, 7, 10, 11, 14, asked by de- 
fendant, should each have been given. Charges numbered 1, 
4, 8, 12, 13, are, some of them, involved, and others argumen- 
tative, and should not have been given. Charges 5 and 6 were 
rightly refused. 

Reversed and remanded. 
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Thompson v. Gordon. 


Bill in Equity by Purchaser, Jor Specific Performance of 
Contract Jor sale of Land. 


1. Contract for sale of lands; sufficiency of deseription.—A written 
agreement to sell *‘ forty acres of land,’’ without other Senctiptive words, 
is void for uncertainty. 

2. Parol evidence removing ambiguity, and identifying land sold.—As 
to the sufficiency of the parol evidence adduced in this case, showing the 
particular tract of land of which the purchaser was placed in possession, 
and thereby removing the uncertainty and ambiguity of description con- 
tained in the written contract, the court expresses no opinion, but cites 
the following eases: Chambers vr. Ringstag’, 69 Ala. 140; Ellis v. Burden, 
1 Ala. 458; Mead v. Parker, 115 Mass. 413; Holmes v. Evans, 48 Miss. 247. 

3. Bill for specific pe rformance; when premature ly filed. —A bill for 
specific performance is prematurely filed by the purchaser, when the 
purchase-money has not been paid, and, by the terms of the contract, is 
not due until a future day; as where the contract stipulates that the ven- 
dor ‘is to give him three vears to pay, without interest,’’ and is not 
bound to convey until the purchase-money is paid, and the bill is filed 
before the expiration of the three vears. 


Appear from the Chancery Court of Lowndes. 
Heard before the Hon. Joun A. Foster. 


J. F. Cements, for appellant. 
Hovenron & Tyson, contra. 


SOMERVILLE, J.—The bill is for specitic performance of 
the following written agreement: “1, T. T. Gordon, do agree 
to sell Rufus Thompson forty acres of land, at three dollars 
per acre, and to give him three years to pay for it, without in- 
terest.” The vendee was placed in possession of a certain forty 
acres of land, which he describes in the bill, as the tract intended 
to be sold him. The agreement was dated February 23, 1880; 
and the bill was tiled in June, 1852. The offer is made by com- 
plainant to pay the purchase-money, “when the same shall be 
due,—the time of payment not having arrived at the commence- 
ment of suit. 

The agreement, on its face,is manifestly void for uncertainty 
in the description of the land. But we need not decide that 
the parol eyidence, showing that the vendee was placed in pos- 
session of the premises, was not suflicient to remove this ambi- 
guity, by extrinsic identification of the subject-matter of sale. 














456 SUPREME COURT (Dec. Term. 


{Walker v. Allen. } 
Chambers v. Ringstaff, 69 Ala. 140; EJlis v. Burden, 1 Ala. 
458; Mead v. Parker, 115 Mass. 413; s. c., 15 Amer. Rep. 
110; Fry on Spee. Perf. § 166; Waterman Spec. Perf. § 236 ; 
Tlolimes wv. kvans, 4s Miss. P47 38. Cry 12 Amer. Rep. 372. 

The chief point of defect is, that the bill is tiled prematurely. 
The agreement does not contemplate a conveyance of the land, 
until the purchase-money was paid by the vendee. The com- 
plainant prays for specitie performance, at a time when the ven- 
dor could not have been compelled to receive the purchase- 
money, had it been tendered; and he only offers to pay when 
the same “shall be due,”’—which was not until about eight 
months after the bill was filed. 

We need discuss none of the other grounds, upon which we 
think the decree of the chancellor dismissing the bill can be 
sustained. . 

The decree is affirmed. 


Walker «. Allen. 


Bill in kyuity for Injunction against Obstruction of Vavi- 
gable River. 


1. Injunction against obstruction of navigable river.—The obstruction of 
the navigation of a public, navigable river, is a public nuisance, which a 
court of equity will enjoin and restrain at the instance of a citizen who is 
suffering, or will suffer irreparable injury. 

2. What streams are navigable.—All tidal streams are. prima facie, 
public and navigable; and all streams above tide-water, not treated as 
navigable in the surveys made under the authority of the United States, 
are, prima facie, private, not navigable, and not subject toa public right 
of floatage. 

3. Same; question of law and fact.—Whether a stream is navigable or 
not, is a mixed question of law and fact; but, when the facts are ascer- 
tained, it becomes a question of law. 

4. Same; judicial knowledge.—The court judicially knows that there 
are no tidal streams in Jackson county ; and Paint-Rock river is, prima 


facie, not a public, navigable stream. 


5. Same; burden of proof, and sufficiency of averments.—When a party 
claims that a stream above tide-water, which was not treated as naviga- 
ble by the United States surveyors, is in fact public and navigable, the 
onus of proof rests on him; and he must also state facts from which the 
court can draw the conclusion that the stream is navigable. An aver- 
ment in the bill that the stream ‘‘is a navigable river,’ is merely the 
statement of a legal conclusion; and, coupled with the additional aver- 
ment that complainant has used it, for the floatage of saw-logs, for a 
period of eighteen months before the filing of his bill, without more, is 
not sufficient to show that the stream is navigable. 

6. What constitutes navigable stream.—Every stream which, in its 
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natural state, and with its ordinary volume of water, is capable of being 
used for the purposes of commerce, for the transportation of the products 
of the fields, forests or mines on its banks, in a marketable condition, is 
public for the purposes of navigation; and it is not necessary that the 
ordinary state of the waters should render them navigable continuously at 
all seasons of the year. 


Apprat from the Chancery Court of Jackson. 

Heard before the Hon. N.S. Graiam. 

The appeal in this case is sued out from a decree overruling 
a demurrer to the bill, and also overruling a motion to dissolve 
the injunction and dismiss the bill for want of equity. The 
opinion states all the material facts. 


R. C. Hen, and Rozrxson & Brown, for appellant. 
L. P. Waker, contra. (No briefs on file.) 


BRICKELL, C. J.—The original bill, filed by the appellee, 
seeks an injunction restraining the defendant from construct- 
ing a boom across a stream in Jackson county, known as Pa/nt- 
Rock river. It is notaverred that from the construction of the 
boom any injury will result‘to the property, or to the rights of 
property of the complainant ; that he owns lands on or adjacent 
to the stream, which will be overtiowed ; or that there will bea 
diversion of the flow of the water from its natural current, 
which will cause him detriment. The gravamen of the com- 
plaint is, that the navigation of the stream will be obstructed, 
and the complainant hindered in its use for the floatage of saw- 
logs from points above, to a saw-mill on the stream below the 
boom. If the stream is a navigable river—a public highway, 
open and free to the reasonable uses of all citizens for passage 
or transportation—the obstruction of its navigation is a public 
nuisance, which a court of equity will interfere to prevent or 
restrain, at the instance of a citizen who is suffering, or will 
suffer, special, irreparable injury from its erection or continu- 
ance. 

The first question presented by the demurrers is, whether it 
appears from the allegations of the bill that the stream is a navi- 
gable stream, or river, upon which the public have a right of 
way. The tests by which it is determined whether a stream is 
navigable, subject to public use, have been distinctly stated in 
several of our decisions.—Bullock v. Wilson, 2 Port. 436; 
Ellis v. Carey, 30 Ala. 725; Rhodes v. Otis, 33 Ala. 578; 
Peters v. N. O.,M. & C. RP. PR. Co.,56 Ala. 528. It is not the 
ebb and flow of the tide, which, as in England, constitutes the 
usual, or, it may be said, any test at all of the navigability of 
waters, by which we mean their subjection to public use. The 
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test is the adaptability of the waters to the purposes of naviga- 
tion ; whether they are, or in fact have been, used by the public, 
or are capable of being used, in their natural condition, as high- 
ways for commerce; tor trade and travel; for the transporta- 
tion of the products of the country, of its industries, of its fields, 
forests, or mines, in the customary modes of such transporta- 
tion. All tidal streams are, prima facie, public and navigable ; 
all streams above-tide-water, if in the survey of the pubtic lands 
by the United States they have not been ‘treated as navigable, 
fractional sections made upon their margin, and the bed reserved 
from grant or sale, are prima facie private—not navigable, and 
“not subject to a public right of tloatage upon them.” Upon 
the party claiming for such streams the character of public and 
navigable, rests the onus proband, aud the duty of stating the 
facts from which the court ean draw the conclusion that the 
stream or water is of the character claimed for it. 

When the facts are ascertained, whether a stream or water is 
navigable, is a question of law. The whole question is a mixed 
question of law and fact.— Rhodes v. Otis, supra. In this ease, 
the court said; “In determining the character of a stream, 
inquiry should be made as to the following points: whether it 
is titted for valuable floatage ; whether the public, or only a few 
individuals, are interested in its transportation; whether any great 
public interests are involved in the use of it for transportation ; 
whether the periods of its capacity for floatage are sutticiently 
long to make it susceptible of use beneficially to the public; 
whether it has been previously used by the people generally, 
and how long it has been so used; whether it was meandered by 
the government surveyors, or included in the surveys; whether, 
if declared public, it will probably in future be of public use 
for carriage.” 

The bill contains no more than the averment that the stream 
is a navigable river, and that for a period of eighteen months 
before its filing the complainant had used it, from points above 
the point at which the defendant threatens to construct the 
boom, for the floatage of saw-logs to a saw-mill below it. There 
is no averment that it had been at any previous time used for 
the purposes of transportation, or of floatage; of the distance 
for which it is capable of use, nor of the seasons or periods of 
the year when it is capable of use. Nor is there any averment 
that there are large and extensive forests contiguons to the 
stream, fitted for furnishing marketable lumber, inducing a con- 
tinuous business of transpor ting logs or timber upon it. There 
is the simple averment, that the stream is a navigable river. 
We know judicially that within the limits of Jackson county 
there are no tidal streams, which are prima facie navigable and 
public—that all its streams are fresh water, and prima fucie 
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private.—Lewis v. Harris, 31 Ala. 689; City Council v. M. & 
W. Plank-Road Co., 1b. 76. The bill avers, consequently, a 
legal conclusion, omitting an averment of the facts from which 
it can be drawn by the court. Such an averment is insufticient, 
and rendered the bill obnoxious to the several causes of demur- 
rer numbered from one to five inclusive. “It is a cardinal 
rule,” said the court in Duckworth v. Duckworth, 35 Ala. 70, 
* founded in reason and good sense, that a bill must show the 
complainant's claim or title to relief with accuracy and clear- 
ness, and with such certainty that the defendant may be dis- 
tinetly informed of the nature of the case which he is called on 
to meet; matters essential to the complainant’s right to relief 
must appear, not by inference, but by direct and unambiguous 
averment.” 

In view of the meagre statements of the bill, and of the pos- 
sibility that by amendment a case may be made of equitable 
cognizance, we forbear a discussion of other questions raised by 
the assignments of error. The true rule, that which is deduci- 
ble from our former decisions, to which we have referred, and 
by which the right of the complainant must be determined, is 
that every stream which, in its natural state, and its ordinary 
volume of water, is capable of being used for the purposes of 
commerce, of transportation of the products of the fields, 
forests, or mines upon its banks, in a marketable condition, i 
for the purposes of navigation to be deemed public—upon its 
waters the public have a right of way, or casement, which is 
superior to the right of the riparian proprietor, though he may 
own the soil of the bed. It is not essential that continously, at 
all seasons of the year, the ordinary state of the waters should 
render them navigable—it may be subject to periodical tluetua- 
tions, attributable to natural causes, recurring as regularly as 
the seasons; and if its periods of navigability continue a sutt- 
cient length of time to make it of public use as a highway, then 
it is subject to public uses.— 7% Daniel Ball, 10-Wall. 557; 
The Montello, 20 Wall. 430; Morgan v. hing, 18 “Barb. 2675 
S.C. OO N. Y. 454. 

The chaneellor erred in overruling the causes of demurrer 
numbered from one to tive, inclusive; and for the error the de- 
cree must be reversed, and the cause remanded. 
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Strang v. Moog. 


fjectment by Mortgagee against Mortgagor. 


1. Conclusiveness of decree dismissing bill_—When a bill in equity is 
dismissed for want of jurisdiction, or because the complainant has a plain 
and adequate remedy at law, or because of any mere defect in the plead- 
ings, or, generally, on any other ground not involving the merits, such dis- 
missal is usually stated to be ‘‘ without prejudice,”’ and is not held to be 
a final and conclusive adjudication of the matters in litigation ; but, when 
a bill is dismissed on the merits, the decree is final and conclusive, like 
a judgment at law, not only as to all facts or issues actually decided, but 
as to all points necessarily involved in the matter adjudicated. 

2. Res adjudicata, at law and in equity.—In the application of the 
principle of res adjudicata, there is no difference between courts of law 
and courts of equity: when an issue of fact, or of law, has been adjudi- 
cated on the merits in either tribunal, it can not be again litigated in the 
other. 

3. Dismissal of bill by plaintif?.—By the 31st Rule of Chancery Prac- 
tice (Code, p. 166), which follows the English rule, if the complainant 
‘ause his bill to be dismissed on his own application, after the cause is 
set down for hearing, ‘‘ such dismissal is, unless the court otherwise or- 
ders, equivalent to a dismissal on the merits,and may be pleaded in bar 
to another suit for the same matter.”’ 

4. Conelusiveness of decree dismissing bill.—When a bill assails the 
validity ot a mortgage on the ground that the consideration was an illegal 
agreement to suppress a criminal prosecution, a decree dismissing it on 
the merits, because the proof failed to sustain the allegations, is conclu- 
sive as to that issue; and it can not be again litigated in an action at law 
founded on the mortgage. 

5. When mortgagee may maintain ejectment; demand, or notice to quit. 
After the law-day of a mortgage, default having been made in the pay- 
ment of the secured debt, the mortgagee may maintain ejectment for the 
property, without a previous demand, or notice to quit first given to the 
mortgagor. 


Aprrrat from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. CLarke. 

This action was brought by Bernard Moog, against Mrs. Julia 
A. Strang, to recover certain lots or parcels of land in the city 
of Mobile, particularly described in the complaint ; and was com- 
menced on the 13th May, 1882. The complaint contained a 
count on a demise from said Bernard Moog, who derived title 
under a mortgage executed to him by Mrs. Strang, the defend- 
ant, anda count ona demise from M. J. Goldsmith, who claimed 
as purchaser at a sale made under a power in the mortgage ; but, 
as the bill of exceptions states, “ the sale being void, on account 
of the insufticiency of the advertisement, the court stated that 


the plaintiff must recover, if at all, on the titleof Moog as mort- 
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gagee, and to this title alone the charge in this case was di- 

rected.” . 

On the trial, the plaintiff read in evidence the mortgage exe- 
cuted to s said B. Moog by the defendant, which was dated 1st 
July, 1878, and conveyed the lots now sued for, with power of 
sale, as security for the payment of a promissory note for 
$3,841, executed by Dudley Hubbard, of even date with the 
mortgage, and payable two years after date, to said B. Moog or 
order, at the Bank of Mobile.“ Plaintiff then proved that said 
mortgage debt was still due and unpaid, and that said defend- 
ant was in possession of the lots sued fur at the time said mort- 

gage was made; also, the value of the use and occupation from 
the commencement of the suit. Plaintiff having rested his case 
upon this evidence, the defendant’s counsel announced to the 
court that he proposed to establish the following two defenses : 
Ist, that the said mortgage to Moog was void, because the only 
consideration upon which it was based was an agreement made 
by said Moog to suppress a criminal prosecution ; 2d, that said 
mortgage was void, on account of a fraud in its execution, which 
said Moog had devised and accomplished. At this stage of the 
proceedings, plaintiff offered in evidence a transcript of the pro- 
ceedings in a certain cause decided in the Supreme Court of 
Alabama, wherein Bernard Moog was appellant, and said Julia 
A. Strang was appellee, as res a/judicata of the issues therein 
decided ; which issues, plaintiff claimed, embraced the two de- 
fenses which defendant proposed to make in this case. Said 
transcript is made a part of this bill of exceptions, marked Zi 
hibit C. Defendant objected to the introduction of said trans- 
cript for the purpose for which it was offered, or for any pur- 
pose ; which objection the court overruled, after argument, and 
admitted said record as res adjudicata of all issues decided by 
it: to which ruling the defendant excepted.’ 

The transeript of the cause shown by the exhibit was the 
case of Moog v. Strang, reported in 69 Ala. 98-102. — The bill 
in that case was filed by Mrs. Strang for the purpose of obtain- 
ing a cancellation of the said mortgage, on the ground that its 
execution was procured by unde influence, and duress per niinds; 
and that its only consideration was an illegal agreement, in which 
Moog participated, to suppress a criminal prosecution against 
said Dudley Hubbard, who was the son-in-law of Mrs. Strang. 
Hubbard had been the cashier of the National Commercial Bank 
of Mobile, and Moog was one of the sureties on his bond. — In 
May, or June, 1878, it was ascertained that Hubbard was a de- 
faulter to the bank, to the amount of nearly 310,000; and in 
the settlement of the controversy growing out of this matter, 
Moog advanced to Hubbard, or tothe bank for him, the amount 
for which Ilubbard executed his said note, and Mrs. Strang exe- 
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cuted the mortgage to secure its payment. The prayer of the 
bill was in these words: “In consideration of the premises, 
your oratrix prays that your honor will declare the said mort- 
gage to be null and void, for the reason that your oratrix was 
forced to execute the same under duress and undue influence, 
which she had no power to withstand ; or, if your honor should 
not consider this a sufficient reason for annulling said mortgage, 
that your honor will declare the same to be void, beeause the 
only consideration upon which it was based was illegal, both by 
the statute and the common law; and your oratrix prays that 
your honor will remove said mortgage, asa cloud upon the title - 
of your oratrix;” and for other and further relief, under the 
general prayer. There was a demurrer to the bill, which was 
overruled; and on final hearing, on pleadings and proof, the 
chancellor held the complainant entitled to relief as prayed, and 
rendered a decree declaring the mortgage null and void: but 
this court, on appeal, reversed his decree, and dismissed the 
bill, as shown by the report of the case. The opinion of this 
court was not included in the transcript. 

* After said record had been so admitted in evidence, the de- 
fendant’s counsel announced, that he proposed to prove that said 
mortgage was void, because of fraud in its execution; and in 
support of this issue, defendant began by offering evidence of 
the mental status of said defendant at the time said mortgage 
was executed. The court admitted this evidence, saying that 
the question whether, at the time of the exeeution of the mort- 
gage, the defendant was non compos mentis or not, was not ad- 
judicated in the said record offered by plaintiff. After all the 
evidence upon this question had been introduced, the defend- 
ant proposed to prove by A. A. Winston, the president of the 
National Commercial Bank, who was on the stand as a witness 
for her, that Dudley Hubbard had resigned as cashier of said 
bank. To this question plaintiff objected, on the ground that 
it was irrelevant. The court then asked the defendant to show 
its relevancy ; and the defendant said, that she expected to prove 

fraud in the execution of the deed, in this w ay: first, that her 
pes was greatly weakened by age, if not entirely gone, and 
that said Moog, while she was in that condition, devised and 
concocted with said bank a deliberate scheme or design to de- 
fraud her, by forcing her, by threats of prosecuting said Hub- 
bard, into the execution of the mortgage in question; and that 
the question addressed to Winston was intended to bring out 
the starting point of such conspiracy. The court then sustained 
plaintiff's objection to the question, and the defendant excepted.” 

“ After the main charge in the case had been given, the de- 
fendant requested the following charge, which was in writing : 


‘The plaintiff in this case claims as mortgagee, and must recover 
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as such, if at all. Ile has failed to prove that he gave any 
notice to quit to Mrs. Strang, the defendant, before the bring- 
ing of this suit. I therefore charge you, that, unless this notice 
was given before the bringing of the suit, Moog ean not re- 
cover in this case.” The court refused to give this charge, and 
the defendant excepted to its refusal.” 

The rulings of the court on the evidence, to which exceptions 
were reserved, and the refusal of the charge asked, are now as- 
signed as error. 


Hannts Taytor, for appellant.—(1.) The doctrine of res ad- 
judicata only applies where the controversy is between the same 
parties, or their privies, and the issues involved are identically 
the same.— Boyd v. The State, 53 Ala. 614; Wells’ Pes Ad- 
judicata, 308-09, The object and purpose of the chancery 
suit was simply the removal of the mortgage as a cloud on the 
complainant’s title, and the title itself was not adjudicated ; nor 
could it have been adjudicated, since the court had no jurisdic- 
tion over that question.— Bennett v. Holmes, 1 Dev. and Bat. 
486: Fulton v. Hanlon, 20 Cal. 451; Phelps ». Harris, 51 
Miss. 789; Phelps v. Harris, 11 Otto, 370, and cases there 
cited. When a party seeks to enforce a strictly legal right or 
title in a court of equity, when his remedy is at law, the dis- 
missal of his bill is merely a declaration that he has no equity, 
but decides nothing and concludes nothing as to his legal title. 
Wright wv. 1h hlyne, 1 Peters, C. C. 198; Ph asants v. Clem- 
ents, 2 Leigh, 474: Burchet v. Faulkner, 1 Dana, 99; 4 Phil. 
Ey. (C. and II. Notes), 9, note 12. (2.) The evidence offered 
to prove fraud in the execution of the deed, was excluded by 
the court, on the ground that the issue had already been adjudi- 
eated in the chancery suit: and therein, it is insisted, the court 
erred. Fraud in the execution of a deed—as where it is pro- 
eured by duress, or by false and fraudulent practices—renders 
it void at law, as well as in equity.—Sw/ft v. Fitzhugh, 9 Por- 
ter. 63: Wordeca7 v. Tankersly, 1 Ala. 102: Morris v. Harvey, 
4 Ala. 305; Thompson v. Drake, 32. Ala. 103; Nennedy v. 
Kennedy, 2 Ala. 592: Juckson v. Till, 8 Cowen, 290: -Jack- 
son v. Ning, + Cowen, 207; Bright v. Eynon, 1 Burr. 396, 
The proposed evidence made out a clear case of fraud in the 
execution of the instrument, within the cognizance of a court 
of law; while the issue in the chancery suit was undue influ- 
ence, an issue which could not be decided in a court of law. 
In fact, the validity of the exeeution of the mortgage has never 
beer considered in any court; and it is the defendant’s un- 
doubted right to have it passed on by a jury. (3.) As to the 
necessity of notice to quit, before the mortgagee can maintain 
ejectment, the following authorities are relied on: Wade on 
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— $$ 589, 599; Jackson v. Hopkins, 18 John. 487; Cari 
». Green, + John. 186; Juckson v. Laughead, 2 Jolin. 74. 


Grec«. L. Surrn, with whom was J. L. Sairn, contra. —(1.) 
One of the grounds on which the mortgage was attacked in the 
chancery suit was the illegality of its consider ation—that it was 
founded on an agreement to suppress a criminal prosecution ; 
and that is one of the grounds on which the validity of the 
mortgage is here assailed. As to this issue, the decree in the 
chancery suit is conclusive-—TZrustees v. Heller, 1 Ala. 406; 
Mervine v. Parker, 18 Ala. 241; //opkins v. Shelton, 37 Ala. 
306: Gilbreath 4 Jones, 66 Ala. 129: Strauss v. Meertief, 
- Ala. 299; pea v. Dearing, 20 Ala. 798; McDonald 

». Lite Insurance Co., 65 Ala. 358; Cargile v. Ragan, 65 Ala. 
987: ; Bobe v. Stickney, 36 Ala. 483. The principle of res ad- 
judicata applies to every issue of fact necessarily involved, or 
actually litigated and determined.— Chamberlain v. Gaillard, 
26 Ala. 504: Strauss v. Meertief, 64 Ala. 299: Gilbreath »v. 
Jones, 66 Ala, 129. The former case between these parties, as 
shown by the transcript offered in evidence, and also by the 
printed report of the case, was not decided on the ground that 
there was no equity in the bill, but on the ground that the proof 
did not sustain the allegations—that, on each of the issues of 
fact presented by the pleadings, the complainant had failed to 
make out her case; and therein lies the difference between this 
case and those cited for appellant. (2.) The testimony pro- 
posed to be elicited from the witness Winston, as stated in the 
bill of exceptions, has no relevaney to the question of fraud in 
the execution of the mortgage; and its relevancy not being 
shown, the court did not err in rejecting it.—Stewart v. The 
State, 65 Ala. 109: Byun um v. So. P unip Co., 63 Ala. 465. If 
its relevancy to the question of frand had been shown, the evi- 
dence would have been inadmissible, because the decree in the 
former suit was conclusive as to that issue.-—Authorities above 
cited. (3.) Notice to quit is not necessary, to enable the mort- 
gagee to maintain ejectment.—1 Jones on Mortgages, § 719; 
Keech v. Hall, Doug. 21; Lyman v. Mower, 6 Vermont, 345 ; 
Wilson v. Lloojn r, 18 Vermont, 653; 26 Illinios, 9. 





SOMERVILLE, J.—The rule is everywhere settled, that 
where a decree is rendered by a court of equity, dismissing a 
bill for want of jurisdiction, or because the complainant has a 
plain and adequate remedy at law, or because of any mere de- 
fect in the pleadings, or, we may say generally, on any other 
ground not involving the merits of the cause, such dismissal is 
usually stated to be “ without prejudice,” and is not held to be 
a final and conclusive adjudication of the matters in litigation, 
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so as to come within the doctrine of res adjudicata.—Freeman 
on Judg. § 270; MeCall v. Jones,at present term, ante, p. 368. 

And the rule is equally as well established, that, where a de- 
cree has been rendered, dismissing a bill on the merits of a case, 
it is * final and conclusive, not only as to all facts or issues act- 
ually decided, but upon all points which were necessarily in- 
volved in the matter adjudicated.”— Me Donald v. Mobile Life 
Ins. Co., 65 Ala. 358; 1 Greenl. Ev. § 528; Wells’ Res Adju- 
dicata, ¥ 217. 

There can be, and is no difference, in the proper application 
of this principle, between a judgment at law and a decree in 
chancery. The theory upon which the doctrine of res adjudi- 
cata rests is, that public policy, as well as natural justice, favors 
the putting of an end to litigation. It isa wrong to the State, 
as well as to the litigant, that one should be twice harassed for 
the same cause of action. Hence the rule obtains, that where 
an issue has been settled by an adjudication on the mervts, in a 
court of equity, the same issue, whether of law or fact, ean not 
be again re-litigated in a court of law ; and e converso, where it 
has been tried at law, it can not be tried again in a court of 
equity ; provided the court, in each case, have jurisdiction of the 
subject-matter and of the parties litigant.—Freeman on Judg. 
$ 248; Weikins v. Judge, 14 Ala. 135. 

It was accordingly decided, in Smith v. Nernochen, 7 How. 
(U.S.) 198 (s. c., 17 Curtis, 90), that, if the validity of a mort- 
gage be tried and adjudicated in a suit in chancery, the decree 
binds parties and privies in an action of ejectment founded on 
the same mortgage. And in W7/hins v. Judge, 14 Ala. 135, 
supra, this court held that, where the question of fraud vel non, 
in a contract for the sale of slaves, was decided adversely to the 
vendor in a court of /aw, having competent jurisdiction, the 
same issue could not be re-litigated by him in a court of egu/ty. 

Under the modern rules of chancery practice, it is not left in 
doubt as to what constitutes a dismissal on the merits. Our 
3ist Rule of Chancery Practice (Code, 1876, p. 166), which 
adopts the prevailing English rule, reads as follows: “If the 
complainant, after the cause is set down to be heard, cause the 
bill to be dismissed, on his own application, or if the cause is called 
on to be heard in court, and complainant makes default, and by 
reason thereof the bill is dismissed ; then, and in such case, such 
dismissal, unless the court otherwise orders, /s eguévalent to a 
dismissal on the merits, and may be pleaded in bar to another 
suit for the sane matter.” This rule. it will be noticed, is em- 
bodied in substantially the same language as that used in Daniell’s 
Chancery Pleading and Practice.—1l Dan. Ch. Pl. & Prac. 
(5th ed.) p. 659. 

The present action is one of ejectment by a mortgagee against 

30) 
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the mortgagor. The only evidence of title relied on by the 
plaintiff in ejectment is the mortgage itself, which shows that 
the mortgagor has made default. 

The defendant seeks to defend by assailing the validity of the 
mortgage on two grounds: (1.) That the consideration of the 
mortgage was an agreement to suppress a criminal prosecution 
against one Hubbard, for whose debt the mortgage was given 
as security. (2.) That its exeention was obtained by duress 
per minas, practiced by the mortgagee and others upon the mort- 
gage debtor, and through him on the mortgagor. 

The mortgage had been previously assailed, by a bill in equity, 
tiled by the mortgagor, identically upon the jst of the above 
grounds. There was no question about the equity of this bill, 
or the jurisdiction of the court. The cause was tried on its 
merits, and was dismissed, only because of the fact that the proof 
failed to sustain the allegations of the bill. The bill was not 
dismissed for want of equity. as erroneously assumed by appel- 
lant’s counsel; and in this particular the cases cited by him 
present a total lack of analogy to the one here under considera- 
tion. 

Under the principles which we have above discussed, it is 
clear that the decree of dismissal was admissible in the eject- 
ment suit, as evidence of the fact that the first issue, as to the 
illegal consideration of the mortgage, had been already deter- 
mined. There was no error in the court’s ruling, that it was 
final and conclusive as to this particular issue, being res ad judi- 
cata. 

There was no error in excluding the evidence as to Hubbard’s 
alleged resignation, as cashier of the bank. It is not shown 
that there was any manifest connection between the principal 
issue in controversy and this collateral fact introduced to sus- 
tain it. The defendant proposed to prove, that she had been 
induced to execute the mortgage by reason of duress exerted 
through threats ot prosecuting Hubbard criminally on the part 
of Moog, the mortgagee, and the bank officers. It is not shown, 
or intimated, that there was any connection whatever between 
these threats and Hubbard’s resignation, or that he was induced 
to resign because of the threatened prosecution. The proposed 
evidence was clearly irrelevant.— Brewer v. Watson, 65 Ala. 
88, 90; 1 Greenl. Ev. § 52; 1 Best Ev. $$ 90, 251-2. 

The action being one of ejectment by a mortgagee against a 
mortgagor, after the law-day of the mortgage, it could be main- 
tained without previous demand by the plaintiff, or notice to 
quit being first given to the defendant. This is the English 
rule, and seems to be the prevailing doctrine in this country, 
outside of the State of New York.—1 Jones’ Mortg. § 719; 
Allen v. Ranson, 44 Mo. 263; Carroll v. Ballance, 26 ll. 9; 
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Doe v. Giles, 5 Bing. 88; Doe v. Olley, 12 Ad. & Ell. 481; 
Pierce v. Brown, 24 Vt. 165; 3 Wait’s Act. & Def. p. 51; 
Tyler on Eject. 50-51. 

We discover no error in the record, and the judgment of the 
Cireuit Court is affirmed. 


Irwin ¢. Bailey. 
Bill in Equity for Specific Performance of Contract. 


1. Specific performance of contract; when decreed.—A court of equity 
will not decree the specific execution of a contract, unless it is fair, just, 
reasonable, and equal in all its parts; it must also be founded on an 
adequate consideration, and be mutual in its operation and effect; and 
its specific execution must effectuate the real intention of the parties, and 
must be free from any hardship or oppression. 

2. Same.—There is no other class of cases, within the jurisdiction of 
a court of equity, to which the maxim is more rigidly applied, that he 
who seeks equity must do equity; and hence, where a specific perform- 
ance could not be decreed against the party asking it, it will not be de- 
creed in his favor, but the parties will be left to their legal remedies. 

3. Presumption as to common law.—In the absence of proof to the con- 
trary, our courts will presume that the common law prevails in Pennsyl- 
vania, Illinois, or any other State hvainga common origin with our own. 

4. Renuneiation of marital rights hy hushand.—At common law, the 
husband might renounce his marital rights in and to his wife’s property ; 
and the effect of such renunciation was, that the property became the 
equitable estate of the wife, as if he had first reduced it to possession, 
and then made a gift of it to her. 

5. Wife's « quitable estate; how affects d by chang of domicile.—When 
the wife is possessed of an equitable separate estate in property which 
accrued to her elsewhere, the character of her estate is not changed by 
the removal of herself and husband to this State, bringing the property 
with them, and the acquisition of a domicile here ; and on her subsequent 
death intestate, the title and ownership of the property devolve upon her 
personal representative or heirs at law, to the exclusion of the husband. 

6. Specific pe rformance refused, for want of mutuality; special relief 
grant d hy subrogation to discharge d mortgage .—Where a married woman 
advanced to her father, either as a loan, or in trust to be invested for her 
benefit in a tract of land, moneys belonging to her as an equitable sepa- 
rate estate, which he used in part payment of the purchase-money for the 
land, but took the title in his own name; and dissatisfaction being ex- 
pressed by the daughter and her husband, because the title was so taken, 
and because there was no written evidence of her interest in the land, or 
that her money was used in paying for it; thereupon, after the death of 
the wife and daughter, the father agreed in writing with the surviving 
husband, ‘‘ in consideration,’’ as therein recited, ‘‘ of having given my 
late daughter certain money, part of which she returned to me at or shortly 
after I purchased’ the lands, to convey a specified part of the lands to 
the husband, with half of his stock, farming implements, &c., on condi- 
tion as follows: ‘‘ he to pay off the mortgage for $3,000 that now stands 
against the property, and, if judgment is obtained against me in a suit 
now pending in favorof R. & Co., to pay one-half the amount thereof; he 
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to lift the mortgage within the present year, and 1 to make him a deed to 
the property when is prepared to lift the mortgage ; ’’ he/d, on bill filed by 
the husband after paying the mortgage, that he was not entitled toa 
specific performance of the contract, since he could not discharge the 
defendant from liability for the moneys so invested in the lands, and 
therefore the contract could not be enforced against him; held, also, that 
he was entitled to be subrogated to the rights of the mortgagee, to the 
extent of the moneys paid by him in satisfaction of the mortgage. 


Appear from the Chancery Court of Madison. 

Heard before the Hon. H. C. Speake, as special referee un- 
der the statue approved February 28d, 1881.—Session Acts 
1880-81, p. 66. 

The bill in this ease was filed on the 10th January, 1878, 
by Samuel A. Bailey, against William C. Irwin; and sought 
the specific performance of a written contract or agreement 
signed by the defendant, which was in these-words: “* Know 
all men by these presents, that I, William C. Irwin, of Madison 
county, State of Alabama, in consideration of having gave to my 
late daughter, Mary Bailey, certain son/es, part of which she 
returned to me at or shortly after the time I purchased the 
farm on which I now reside, have agreed to deed to Samuel A. 
Bailey the following tracts of land, they being a part of said 
farm,” particularly describing the lands, which were said to 
contain 480 acres, “on the following conditions: he, the said 
Bailey, to pay off the mortgage for $3,000 that now stands a 
lien against my property, and if judgment is obtained against 
me in a suit now pending, wherein Rowland & Co. are plain- 
tiffs, he to pay one-half the amount; he to lift the mortgage 
within the present year, and I to ake him a deed for the prop- 
erties when he is prepared to lift the mortgage, and to give 
him possession of the properties at the end of the year, or as 
soon as the crops are gathered and taken off that I may have 
planted on them the present year. I also agree to give him 
one-half of my live-stock and farm implements, reserving the 
mower, rake, huller, two-horse wagon, and cart. Witness my 
hand and seal, this 12th January, 1877. On final hearing, on 
pleadings and proof, the special chancellor, or referee, to whose 
decision the cause was submitted by agreement of record, held 
that the complainant was entitled to a specitic performance as 
prayed, and rendered a decree to that effect; and his decree is 
now assigned as error. 


Waker & Suexsy, for the appellant. (No brief on tile.) 


Humes, Gorpon & Suerrey, contra.—The grounds of de- 
fense set up in the answer are, that the agreement * was pro- 
cured from respondent, by complainant, under misrepresenta- 
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tions and fraud, and was inequitable and unjust, both to res- 
pondent and to complainant's daughter, who is respondent’s 
grand-daughter ;” and that said agreement “ is exorbitant in its 
terms, extortionate in its demands, iniquitous, and contrary to 
good conscience.” In other words, the defenses are—Ist, in- 
adequac} y of consideration ; 2d, fraud, misrepresentation, and 
imposition. If neither of these defenses is established. the right 
to a specific performance is not matter of discretion, but of legal 
right. — Bogan v. Daughdrill, 51 Ala. 314. In determining 
the adequacy of the consideration, the court must look to the 
agreement; and in ascertaining the intention of the parties, 
must consider the nature of the agreement, the condition of the 
parties executing it, and the objects they had in view.— Strong 
». Gregory, 19 Ala. 146. It is not necessary that the considera- 
tion should be expressed formally and precisely, if it is so ex- 
pressed that a person of common sense would understand it. 
Browne on St. Frauds, § 399. Where a sutticient legal con- 
sideration is expressed, its inadequacy is not a ground for re- 
fusing a specitic performance of the contract. — Goodlett v. Han- 
sell, 66 Ala. 151. There being no proof of fraud, mistake, or 
imposition, the court will not inquire into the adequacy of the 
consideration, but will adopt the estimate of the parties, who 
were fully competent to transact their own business, and acted 
with full knowledge of all the facts. It may be uncertain 
whether Bailey had such an interest in the property, as could 
be enforced by him; yet he claimed and asserted such right, and 
was threatening suit to enforce it ; and the compromise and set- 
tlement of this claim, by which the trouble, vexation, delay, 
annoyance, and costs of a law-suit were avoided, was a sufficient 
consideration to uphold the agreement. But, on the facts 
proved, Bailey’s marital rights had attached to the bonds and 
money of his wife, the common law being presumed to prevail 
in Pennsylvania and Illinois; and his rights were not affected 
by the change of domicile. ae ustleman v. Jeffries, 60 Ala, 380 ; 

Drake v. Glover, 30 Ala. 382; Doss v. Campbell, 19 - 50: 
1 idveg's M. W. gs 602, 605; 2 7b. $$ 565-6; Story’s Contlict 

of Laws, § 558. The common law favored the husband’s mari- 
tal rights, and required that an intention to exclude them should 
be clearly manifested.—Zamb v. Wragg, 3 Porter, 82; John- 
son v. Johnson, 32 Ala. 639; Pollard v. Merrill, 15 Ala. 173; 
Moore v. Jones, 13 Ala. 303. Nor were his rights affected by 
permitting his wife to retain possession.— Hopper v. Me Whor- 
ter, 19 Ala. 229; Bell v. Bell, 37 Ala. 541. Evenif the court 
should hold that Mrs. Bailey had an equitable estate in the land 
and stock investment in Alabama, yet, on her death intestate, 
her surviving husband became entitled to a valuable portion of 
it.— Marshall v. Gayle, 58 Ala. 284; Smoot v. Lecatt, 1 Stew- 
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art, 602; Bernstein v. Humes, 60 Ala. 582. The rights and 
interests of Helen Bailey, the daughter of the complainant, and © 
grand-daughter of the defendant, ; are not involved in this suit, 
and can not be affected by its result; since she is nota party, 
and the complainant, if entitled to a decree, can acquire no 
other or greater interest than the defendant has an v. 
Daughavill, 51 Ala. 314; 2 Parsons on Contracts, 3: 82 ; ; 2 White 
& Tudor’s L. C. Eq., p. 1144; Fry on Spee. Perf. $§ 299, 300. 
Finally, the appellee invokes the principle often declared by 
this court, in revising decrees in chancery, that the chancellor’s 
decree must stand unless it clearly appears to be erroneous. 
Lehman Bros. v. Me Queen, 65 Ala. 570; Ruther v. Young, 
56 Ala. 94. 





BRICKELL, C. J.—This is a bill for the specitic perform- 
ance of a contract, by which the appellant bound himself (to 
follow the words of the contract), “in consideration of having 
gave to my late daughter, Mary Bailey, certain moneys, - of 
which she returned to me, at or shortly after the time I pur- 
chased the farm on which I now reside,” to convey to the ap- 
pellee, the husband of said Mary, certain lands, and agreed to 
give him “one-half my live stock and farm implements, reserv- 
ing the mower, rake, huller, two-horse wagon and cart,” upon 
the following conditions as expressed in the writing: “he, the 
said Bailey, to pay off the mortgage for three thousand dollars 
that now stands against my property, and if judgment is ob- 
tained against me in a suit now pending, wherein Rowland & 
Co. are plaintiffs, he to pay one-half the amount; he to lift the 
mortgage within the present year, and I to make him a deed 
for the properties when he is prepared to lift the mortgage,” We. 

The material facts are, that in October, 1863, the appellant, 
then residing in the State of Illinois, conveyed to his daughter 
and only child, Mary, a tract of land there situate. The deed 
is an ordinary conveyance of bargain and sale, upon a recited 
consideration of seven thousand dollars. In April, 1564, the 
said Mary intermarried with the appellee, and thereafter she, 
with the appellant and appellee, resided in [linos until the lat- 
ter part of 1865, when a sale of said lands was made for ten 
thousand dellars, and the parties removed to Philadelphia. The 
proceeds of the sale of the lands were invested in United 
States bonds, which were placed in the exclusive possession of 
Mrs. Bailey, and which she and the appellee recognized and 
treated as her sole property, he not asserting any claim thereto. 
In February, 1866, the appellant purchas sed a tract of land 
situate in the county of Madison, in this State, of which the 
lands now in controversy form a part, for the sum of thirteen 
thousand dollars; of which, three thousand dollars was paid in 
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cash ; four thousand eight hundred and fifty dollars was paid 
March 1st, 1866, and the remainder, with interest, was payable 
two years thereafter. In making the two first payments, and 
in paying for the purchases of stock and farming utensils to be 
used in cultivating the lands, the appellant obtained from Mrs. 
Bailey the sum of sixty-seven hundred dollars, which she de- 
rived from a sale of the United States bonds. Soon thereafter 
Mrs. Bailey removed from Philadelphia; and from thence she 
and the appellee resided with the appellant on said lands, until 
her death in 1873. She died intestate, leaving surviving her 
an only child. In 1869, the appellant made final payment of 
the purchase-money of the lands, and received a conveyance, 
borrowing about three thousand dollars to make the payment, 
and executing a mortgage on the lands to secure the payment. 
There was with Mrs. Bailey and the appellee much dissatisfac- 
tion, because the conveyance of the lands was taken in the 
name of the appellant, and because there was no writing dis- 
closing that she had an interest in the landsand other property, 
or that money of hers had been used in paying the purchase- 
money. The principal object of the contract now sought to 
be enforced, was the quieting and silencing all further contro- 
versy in reference to this matter. After having been notitied 
by the appellant that he would refuse to carry the contract 
into execution, the appellee paid the mortgage debt referred 
to in the contract, and satisfaction of the mortgage was entered 
upon the record. The mortgage was then surrendered to the 
appellant, and received by him, because the mortgagee was 
unwilling to deliver it to any one else. The suit in favor of 
Rowland & Co. was pending and undetermined when the bill 
was filed, and at the hearing of the cause. The evidence as to 
the value of the property agreed to be conveyed, is conflicting, 
the witnesses differing in their estimates. The weight of the 
evidence shows, we think, that it was not of less value than six 
thousand dollars. The chancellor decreed a specific perform- 
ance of the contract, and from the decree this appeal is taken. 

The principles upon which a court of equity exercises its 
peculiar jurisdiction to enforce the specific performance of con- 
tracts are well known, and have been of frequent consideration 
and application in the past decisions of this court. The court 
will not intervene, unless the contract is fair, just, reasonable, 
and equal in all its terms and parts; is founded upon an ade- 
quate consideration, and its specitic execution is free from hard- 
ship and oppression. If, on either of these points, there be a 
wel] founded objection, the court abstains from interference, 
leaving the party complaining of a violation of the contract to 
the remedies afforded him in courts of law. In the exercise of 
the jurisdiction, the court is invested with a discretion ; not ar- 
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bitrary or capricious, but a sound, judicial discretion, moulding 
and tempering its action, or the refusal to act, in view of the 
circumstances of the particular case, and from them determin- 
ing whether the conscience of the party charged with a viola- 
tion of the contract is so affected, that moral and equitable duty 
compel him to a strict performance, rather than to a payment 
of such damages as a court of law would award against him. <A 
primary duty of the court is to examine the contract, not merely 
as a court of law would examine it, to ascertain what the parties 
have in terms expressed, but what in truth was the real inten- 
tion of the parties, and to carry that intention into effect: or, if 
it can not be carried into effect, to leave the parties to their 
legal remedies. —//ipirell v. Anight, 1 Y. & C. Exeh. 411. 
There is no class of cases, to which the jurisdiction of a court 
of equity extends, that the maxim “he who seeks equity must 
do equity,” is more rigidly applied. Tlence it results, that the 
contract or agreement which the court is asked to enforce speci- 
ficaliy must not only be certain, fair, just, reasonable, and equal 
in all its parts and terms, must not be merely voluntary, but 
founded upon a valuable and adequate consideration; and _ it 
must be mutual in its operation and effect. As is said by Prof. 
Pomeroy, “ The contract must be of such a nature that both a 
right arises from its terms, in favor of either party against the 
other, while the corresponding obligation rests upon each towards 
the other; and also that either party is entitled to the equitable 
remedy of a specific execution of such obligation, against the 
other contracting party.”—Pomeroy on Contracts, $ 162. Or, 
as is said in another work: “ A contract, to be specifically en- 
forced by the court, must be mutual—that is to say, such that 
it might, at the time it was entered into, have been enforced by 
either of the parties, against the other of them. Whenever, 
therefore, whether from personal incapacity, the nature of the 
contract, or any other cause, the contract is incapable of being 
enforced against one party, that party is equally incapable of 
enforcing it against the other, thongh its execution in the latter 
way might in itself be free from the difficulty attending the 
execution in the former.”—F ry on Specitic Performance, § 286. 
“| have no conception,” said Lord Redesdale, in Lawrence v. 
Butler (A Sch. & Lef. 13), “that a court of equity will decree 
a specific performance, except when both parties had a right by 
the agreement to compel a specific performance, according to 
the advantage which might be supposed to have been derived 
from it.” ere it otherwise, a specific performance might be 
decreed, when, if it was disadvantageous to the party complain- 
ing, he could not, at the instance of the other party, be com- 
pelled to perform. 


There are some cases, in which a want of mutuality in the 
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contract, at the time it was entered into, is not regarded as an 
insuperable obstacle to specific performance; these rest upon 
their own peculiar circumstances and facts. Performance by 
the one party, and its acceptance by the other, may entitle the 
party performing to the assistance of the court, though he could 
not have been compelled to perform. The contr act of an in- 
fant is voidable; but, after the arriving at age, he may affirm 
and enforce it, notwithstanding the original want of mutuality. 
The class of cases to which we refer are exceptions to the gen- 
eral principle, and involve considerations which justify “the 
court in the specitic performance of the contract. But, when 
the contract, in its nature and character, and according to the 
intention of the parties, involves and imposes a reciprocity of 
obligation and duty, there is no authority for enforcing specitic 
performance of it, in favor of a party, who, on his part, has not 
performed, can not be compelled to perform, and is not capable 
of performing.—(Cooper v. Pena, 21 Cal. 404. He has not 
done, and can not do ave and is not in a situation to invoke 
the aid of the court. Applying this principle to the facts of 
this case, leads necessarily to the conclusion that specitic per- 
formance of the contract can not be decreed. 

The main inducement to the contract, the controlling purpose 
of the parties. was the settlement and adjustment of the rights 
accruing to Mrs. Bailey, because of the moneys of hers which 
had been employed in making payments for the lands, and for 
the stock and farming implements purchased to cultivate them ; 
and to relieve the appellant from all corresponding liability. 
This is apparent from the words of the written agreement, when 
these are read in connection with all the facts and circumstances. 
The consideration it recites is certain moneys the appellant had 
given to his daughter, a part of which she returned to him, at 
or shortly after he purchased the lands. Upon this considera 
tion. he agrees to convey the property on the performance of 
certain conditions by Bailey ; and these conditions are the pay- 
ment of the mortgage debt, and one-half of the judgment which 
might be obtained in the suit of Rowland & Co. There was 
no sale of the property intended, for the sums necessary to pay 
these demands, which were nota fair equivalent for the property; 
in no just sense did these sums constitute the price, or purchase- 
money of the property. The quieting and silencing all future 
and past controversy growing out of the use of the money of 
Mrs. Bailey, was the material element of consideration, and the 
real, controlling intention of the parties. It is not necessary to 
examine the evidence, proceeding largely from the immediate 
parties, embarrassed in irreconcilable contlict (which, it is hoped, 
results rather from an honest misunderstanding or misinterpre- 
tation of facts, than from intentional, deliberate misrepresenta- 
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tion), and determine whether the moneys were loaned to the 
appellant, or contributed or advanced as a definite share of the 
purchase-money of the property, with the intention that in the 
property Mrs. Bailey should have a corresponding interest. If 
there was a loan, the purpose was its payment; or, if there was 
a trust created in, and attaching to the property, the purpose 
was its extinguishment ; in the one aspect, acquitting and dis- 
charging the appellant from all personal liability; in the other, 
relieving the property he reserved from the operation of the 
trust. The tie or obligation of the contract, to which the ap- 
pellant is subjected, is the conveyance of the property upon be- 
ing discharged and acquitted of all personal liability for the 
loan; or, if it was not a loan, upon an extinguishment of the 
trust, if any was created, and upon the payment of the mort- 
gage debt. The tie or obligation to which the appellee was 
subject, was the satisfaction of the loan, or the extinguishment 
of the trust, and the payment of the mortgage debt and one-half 
of the judgment Rowland & Co. might obtain. The tie or 
obligation was reciprocal, or the contract is wanting in mutual- 
ity, in fairness and justice; for no contract can be deemed fair 
and just, that is not reciprocal in its obligation and duties—that 
does not yield to each party the rights or benefits it is intended 
to confer. 

If there were statutes in Illinois, or in Pennsylvania, when 
Mrs. Bailey and her husband were domiciled in those States, 
which operated a change of the common law as to the condi- 
tion of the property of the wife, or of the marital rights of the 
husband, of them there is not in the record pleading or evi- 
dence. The presumption is, therefore, that the common law 
prevailed in each of those States. That presumption is in- 
dulged in reference to all sister States having a common origin 
with our own, until the contrary is shown by pleading and proof. 
The lands in Illinois not having been conveyed to the sole and 
separate use of Mrs. Bailey, by the marriage, at common law, 
the husband became seized thereof, entitling him to take the 
rents and profits during the joint lives of himself and wife, and 
by possibility during his own life, if he was the survivor. When, 
by sale, and by the conveyance of husband and wife, the lands 
were converted into money, if, without any particular agree- 
ment, the wife had permitted the money, which, in the language 
of Sessions v. Sessions (33 Ala. 522), was new property, to pass 
into the possession of the husband, the money, like any other 
personal property of the wife’s when reduced to possession, 
would have become his property.—1 Bish. Mar. Women, § 605. 
But the money never passed into his possession; over it he 
claimed or exercised no control whatever. The evidence shows, 
very clearly, that intentionally Bailey abstained from exercising 
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or claiming any dominion whatever over the money received 
from the sale of the lands, or of the United States bonds, in 
which it was subsequently invested ; that he elected his wife 
should hold and treat it as her own. Not only was there by 
his conduct a renunciation of all ownership and dominion, and 
a recognition of the sole and exclusive ownership and dominion 
of the wife, but, according to his evidence, he gave to her United 
States bonds, of near the value of three thousand dollars, de- 
rived from a sale of his own personal property, made at the 
same time of the sale of the lands, and to the same purchaser. 

While, at common law, the husband could, by a reduction toe 
yossession of the personal property of the wife, convert it inte 
Vis own absolutely ; or, if it was in the possession of the wife, 
her possession became, and was in contemplation of law, his 
possession; yet, he was not compelled to an assertion of his 
marital rights. The personal property of the wife, in her pas- 
session at the time of the marriage, or possession of which she 
subsequently acquired, he could refuse to take and hold; or, 
taking and holding it, he could elect to take and hold it as her 
trustee. Or, if the property was choses in action, he could re- 
fuse to exercise his marital right and power of making them 
his own, by a reduction of them to possession. In either of 
these events, the property remained unaltered—the property 
of the wife, passing to her personal representative.—/ennings 
v. Blocker, 25 Ala. 415; Gillespie v. Burleson, 28 Ala. 551; 
Machen v. Machen, 38 Ala. 364. Such was as necessarily and 
essentially the result, as if, after reducing the property to pos- 
session, converting it into his own, the husband had made a 
gift of it to the wife, which was construed as a gift to her sole 
and separate use.— Wiliams v. Maull, 20 Ala. 721; Me Wil- 
liams v. Ramsey, 23 Ala. 316. Upon the United States bonds, 
and upon the money derived from their sale, by the law of the 
domicile of husband and wife, was impressed the separate own- 
ership of the wife; and the ownership was unchanged by their 
subsequent removal to, and acquisition of a domicile in this 
State.— Doss v. Campbell, 19 Ala. 590; Drake v. Glover, 
30 Ala. 382. 

The wife having died intestate, if the money was loaned to 
the appellant, the exclusive right to recover or receive payment 
of it would pass to her personal representative. If there wasa 
trust created in and to the lands, it would devolve by descent on 
her child, her only heir at law. The moneys being the separate 
estate of the wife, and not of her statutory separate estate, 
Bailey, as husband, had no interest in them; he was not a dis- 
tributee of the personal estate of the wife, nor in any sense her 
heir at law. The obligation of the contract to which he is sub- 
ject, he can not therefore perform; a decree compelling him te 
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performance would compel him to do an act which he is with- 
out legal capacity to do. And if the appellant were compelled 
to performance, he would be deprived of the property for but 
little more than half of its real value, would not be freed from 
personal liability for the money, if it was a loan; or, if nota 
loan, and a trust was created, the trust would remain unextin- 
guished, attaching to and incumbering the property he reserved. 
Under these circumstances, the court can but see that it would 
not really do that complete justice which it aims at, and which 
is the foundation of its jurisdiction to decree specitic perform- 
ance.— Harnett v. Yielding, 2 Sch. & Lef. 548. 

* Ordinarily, when a bill is tiled for specitic performance, and 
it is dismissed, nothing more is settled by the decree, than that 
the case is one in which equity will not interpose its extraordi- 
nary powers. But there are cases in which the decree may deny 
a specific performance, and also give relief, or great injustice 
would be the consequence. *_Mialhi v. Lassabe, 4 Ala. 712. 
A case of this kind oceurs, when the purchaser of lands has 
been let into possession, and has made valuable improvements. 
There may be well grounded objections to a decree of specific 
performance, and yet, in such case, his bill would be retained, 
and a decree rendered giving to him just compensation for the 
improvements. Or, he may have paid part of the purchase- 
money, and fail to make a ease entitling him to specific per- 
formance; yet, if he has not a full and adequate remedy at law, 
the bill will be retained, and a decree rendered for the money 
paid.— Aday v. Echols, 18 Ala. 353. In this ease, it is but just 
and equitable that the appellee should be subrogated to the se- 
curity of the mortgage, which by payment he removed as an in- 
cumbrance upon the property. In a court of law, the subroga- 
tion would not be decreed ; it is only in a court of equity it can 
be obtained. 

The decree of the chancellor must be reversed, and a decree 
here rendered in conformity to this opinion. 





Shackelford v. Bankhead. 
Bill in Equity for Settlement of Insolvent Estate. 


1. Decedent’s estate; removal of settlement into equity.—The settlement 
of a decedent’s estate can not be removed into equity by the personal 
representative, in any case, or at any time, without the assignment of 
some particular ground of equitable jurisdiction ; ; nor can it be removed 
at the instance of a distributee, or other party beneficially interested, 
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after the jurisdiction of the Probate Court has attached and commenced 

to be exercised, unless some question of special equitable cognizance is 

involved, which the Probate Court is incompetent to determine. 

2. Insolvent estate ; removal of settlement into equity.—When a dece- 
dent’s estate has been declared insolvent, it requires a very clear and 
strong case to justify the removal of the settlement into a court of equity. 

3. Same.—The omission from the inventory of property which ought 
to have been included, the waste or conversion of assets, and the failure 
to make a settlement, being matters which are within the jurisdiction of 
the Probate Court, and as to which its powers are fully adequate to grant 
relief, furnish no ground for a resort to a court of equity by a creditor. 

4. Bill for discovery s MECESSALY AVE rents of. —When a hill is filed for 
discovery and relief, seeking to wtthdraw from a court of law a matter of 
strict legal cognizance, it must show that the discovery sought is indis- 
pensable to the ends of justice--that the facts, as to which adiscovery is 
sought, can not be proved otherwise than by the defendant’s answer; 
and it must aver the existence and materiality of those facts with sufti- 
cient certainty, and show that the defendant is capable of making the 
discovery. 

5. Same; statutory Provisions authorizing examination of parties as 
witnesses, in actions at law.—The several statutory provisions, changing 
the common-law rules of evidence, and authorizing the examination of 
parties as witnesses in actions at law, do not take away, or in any man- 
ner affect, the established jurisdiction of courts of equity in matters of 
discovery. 

6. Dismissal of billon demurrer; amendable defects.—The dismissal of 
a billin vacation, on account of defects which are amendable, without 
allowing the complainant an opportunity to amend, is an error which 
will work a reversal; but, when such dismissal is in term time, the record 
must show that he asked leave to amend. 


AprraL from the Chancery Court of Lawrence. 

Heard before the Hon. Tuomas Cosns. 

The bill in this case was filed on August i3th, 1878, by E. 
P. Shackelford, as the administrator of the pars of MW. 
Mayes, deceased, and two other persons, claiming and suing as 
creditors of the insolvent estate of George M. Garth, deceased, 
against William S. Bankhead and his wife (Mrs. Catherine M., 
formerly the widow of said Garth), as the administrators of 
said insolvent estate, with the infant children and heirs at law 
of said Garth, and other creditors who had filed claims against 
his estate ; and sought to remove the administration and settle- 
ment of said estate from the Probate Court, and to compel a 
discovery of assets and settlement of the estate in the said 
Chancery Court. According to the allegations of the bill, said 
Garth died, intestate, in April, 1862, in said county of Law- 
rence, where he resided; leaving a widow and two infant chil- 
dren, as his heirs at law and the distributees of his estate. Let- 
ters of administration on his estate were granted to the widow, 
and in August, 1868, she reported the estate insolvent; and it 
was so declared by the court, she being continued in office as 
administratrix. She afterwards married said William S. Bank- 
head, and they were acting as administrators of the estate when 
the bill was filed, “ having never made any settlement of their 
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administration of said insolvent estate, nor done anything to- 
wards the final settlement of said estate, and the distribution 
of the assets belonging thereto; nor has the said Catherine M. 
made any settlement of her administration of said estate before 
said declaration of insolv ency.” The bill alleged that the chil- 
dren of said intestate were in possession of the lands belonging 
to the estate, “ taking and using the rents thereof as their own, 
with the connivance and approval of said Catherine M. and 
William S. Bankhead ;” that said administrators had cultivated 
the lands forseveral years, had sold the crops, received the rents, 
and collected large sums of money due to the estate, for which 
they had never made any report or return; that the amounts 
so received and collected, which were assets of the estate, were 
unknown to the complainants. “nor have they the means of 
knowing or ascertaining ;* and as to these matters they asked 
a discovery and account. 

The chancellor dismissed the bill, on motion, in vacation, for 
want of equity; and his decree is now assigned as error. 


Puetan & WHEE LER, for appellants. 
Capantss & Warp, contra. (No briefs on file.) 


SOMERVILLE, J.—Where the jurisdiction of the Probate 
Court has attached, and commenced to be exercised in the settle- 
ment of the estate of a decedent, the Chancery Court will not, 
even on the application of a distributee, or other party beneti- 
eially interested, assume jurisdiction by removal of the admin- 
istration into the forum of equity, unless it be shown that some 

uestion of special equitable cognizance is involved, which the 
Probate Court is incompetent to determine. Nor ean such ad- 
ministration be removed into the Chancery Court, /n any case, o7 
at any time, by the personal representative, without the assign- 
ment of some particular ground of equitable jurisdiction. 
This rule may now be considered as firmly settled by the decis- 
ions of this court.—.Vewsom v. Thornton, 66 Ala. 311; May- 
bury v: Grady, 67 Ala. 147; Whorton v. Moragne, 59 Ala. 641; 
Teague v. Corbitt, 57 Ala. 529. 

One of the most signal modes by which this active exercise 
of probate jurisdiction i is manifested, is the declaration, by that 
court, of the insolvency of the estate. Where this has been 
done, it requires a clear and strong case to justify removal. As 
said in Clark v. Eubank (65 Ala. 245, 247), “ When an estate 
is declared insolvent, there is an eminent fitness in having the 
settlement finished in the Probate Court, unless there is in- 
volved in it some question of exclusive equitable cognizance, 
which the Probate Court, by reason of its limited powers, is in- 
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competent to adjudicate. Moreover, by the act of declaring 
an estate insolvent, the Probate Court acquires jurisdiction of 
the settlement, which precludes all interference by the Chan- 
cery Court, unless a special equity is shown.”— Moore v. Win- 
ston’s Adm’r, 66 Ala. 296; Watts v. Gayle, 20 Ala. 817. 
There is, in our opinion, no doubt whatever about the correct- 
ness of this principle.—Prince v. Prince, 47 Ala. 283; 1st 
Brick. Dig. 647, § 120. 

It is obvious that the rule above announced must prove fatal 
to the general equity of the present bill, apart from the partic- 
ular equity of discovery, to which we will hereafter advert. 
The summary of all the charges made against the defendants, 
as administrators of Garth’s estate, is that they have omitted to 
make any settlement of the estate, and have converted to their 
own use, or otherwise become liable for a vast amount of per- 
sonal assets, for the value of which they are legally chargeable; 
and that much of this property has been omitted from the in- 
ventory, where it should properly have appeared. No reason 
is assigned why these acts of mal-administration and of official 
devastavit can not be fully redressed by the Probate Court, 
whose powers are entirely adequate for the purpose.—C lark v. 
Eubank, 65 Ala. 245, supra; Weakly v. Gurley, 60 Ala. 379. 

The bill is defective in its allegations as one framed for d/s- 
covery, in aid of the relief prayed. Where a bill is filed, not 
for discovery alone, but also for relief, and seeks to withdraw 
from the jurisdiction of any law court a matter of strictly legal 
cognizance, it must be shown that the discovery sought is indis- 
pensable to the ends of justice—or, in other words, that the 
facts, as to which the discovery is sought, can not be otherwise 
proved than by the defendant’s answer.— Continental Life Ins. 
Co.v. Webb, 54 Ala. 689, 697; Horton v. Mosely, 17 Ala. 794; 
1 Brick. Dig. 714, § 1067. The bill must, also, aver the exist- 
ence and materiality of such facts with sufficient certainty, and 
show that the defendant is capable of making the discovery. 
Tlorton v. Mosely, supra; Story’s Eq. Pl. 325; Lucas v. Bank 
of Darien, 2 Stew. 280; Guice v. Parker, 46 Ala. 616. 

It is quite clear, however, that this well established jurisdic- 
tion of equity in matters of discovery is not ousted, or in any 
wise affected, by the statutory changes in the common-law 
rules of evidence, by which parties to pending suits are author- 
ized to be examined as witnesses in the courts of this State. 
Cannon v. MeNab, 48 Ala. 99. 

The bill, when tested by the above requirements, is defective. 
It fails to aver with sutticient certainty that the facts, as to 
which the discovery is sought, can not be proved in any other 
manner than by the answer of the defendants. The averment 
made as to some of these facts—that the complainants have no 
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other “means of knowing them”’—is insufficient ; and others 
are of such a nature as that, presumptively at least, the transac- 
tions involving them may be within the cognizance of witnesses. 
If this be otherwise, the bill should clearly show it by aftirma- 
tive allegations, free from all ambiguity of meaning. 

These are amendable defects, however, and it was error for 
the chancellor to dismiss the bill 72 vacat/on, without tirst af- 
fording the complainants an opportunity to make the required 
amendments. This was so ruled in Atngshury v. Milner (69 
Ala. 502), a case which has been since several times followed. 
In term time, where the opportunity to amend is presented, the 
right must be claimed by t the party entitled ; and it has often 
been held that the chancellor can be put in error, only where 
the record shows a denial ef this right, on application made in 
accordance with the rules of practice prevailing in a court of 
equity, and regulating amendments. A mere dismissal, with- 
out such denial, would be, in such cases, no ground for reversal 
in the appellate court.— Little v. Snedicor, 52 Ala. 167; Bishop 
vw. Wood, 59 Ala. 253; Brock v. 8S. & N. Ala. Railroad Co., 
65 Ala. 79. 

The decree of the chancellor must be reversed, and the cause 
remanded, in order that the bill may be amended, if it is so 
desired by the appellants. 


MeWilliams v. Jenkins. 


Bill in Equity tor Specific er formance of Contract. 


1. Chancellor's opinion and decree differing. —When the chancellor’s 
written opinion, accompanying his decree, goes beyond the decree, an 
atlirmance of his decree by this court is not an affirmance of the opinion ; 
and a repugnancy between that opinion and his second decree, rendered 
after the aflirmance, is not available as error on a second appeal. 

2. Rescission of contract, at instance of purchase r; lien for purchase - 
money paid.—In rescinding a contract for the sale of lands, at the in- 
stance of the purchaser, the court may decree a lien on the land in his 
favor, for the purchase-money paid; but this lien is confined to such 
lands, or portions thereof, as the vendor had the legal right to convey. 

3. Same; conflicting claims of purchaser, aud heirs of ve ndov for rent. 
In such case, the land being the homestead exemption of the vendor and 
his family, which is not liable for his contract debts, the lien in favor of 
the purchaser is properly declared to be subordinate to the claim of the 
vendor’s heirs for the rents while the purchaser was in possession under 
the contract. (Bricke.t, C. J., dissenting.) 

4. Attorney's lien.—The lien of an attorney at law, for his stipulated 
or reasonable fee, is limited to the judgment recoveredin the particular 
case in which his services were rendered; and it does not extend to 
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lands, or other like property of the client, which is the subject-matter of 
the litigation. ‘ 


Aprrar from the Chancery Court of Colbert. 

Heard before the Ilon. Tiomas Cops. 

This case was before this court at its December term, 18380, 
and is reported, under the name of Jenkins v. Harrison, in 
66 Ala. 345-361. The bill was filed on the 29th March, 1876, 
by John B. Harrison, against John S. Jenkins and others, chil- 
dren and heirs at law of Thomas Bb. Jenkins, deceased ; and 
sought the specitic performance of a contract entered into be- 
tween the complainant and said decedent, for a sale or exchange 
of lands, as shown by the written agreement, signed by both of 
them, which is set out in the former report of the case; or, in 
the apenas, 2. tne ‘ission of the contract,the cancellation of 
a deed executed by the complainant for the property which, by 
the terms of the contract, he was to convey to the said Jenkins, 
and the declaration of a lien on the defendants’ land for the 
money paid and advanced by the complainant under the con- - 
tract. On the first hearing of the ease, the chancellor (Ion. 
Hl. C. Speake) refused a specitic performance, but rendered a 
decree rescinding the contract; and his deeree was affirmed by 
this court, on appeal by the defendants, as shown by the former 
report of the case. 

The decree from which that appeal was taken was in these 
words: “It appearing to the satisfaction of the court that the 
complainant is entitled to relief, it is therefore ordered, ad- 
judged, and decreed, that the respondents be, and they are each, 
forever enjoined and restrained from the further prosecution of 
the judgment by them recovered against the complainant, John 
Harrison, in the Cireuit Court of Colbert county, described in 
the pleadings in the cause. It is further ordered, adjudged, 
and decreed, that the contract entered into by and between the 
said John Harrison and Thomas B. Jenkins, on April 3d, 1871, 
be, and the same is hereby, rescinded; and that said contract 
and the deed executed by John Harrison and wife to Thomas 
B. Jenkins, and the one executed by Thomas B. Jenkins and 
wife to John Harrison, each of date April 13, 1871, be, and 
they are hereby, each declared null and void, and of no effect. 
It is further ordered, adjudged and decreed, that all title in and 
to the house and lot in South Florence, known in the plan of 
said town as No. 39, be, and the same is hereby, divested out 
of the respondents, and invested in the said John Harrison. 
It is further ordered, adjudged, and decreed, that the respond- 
ents, by the next term of this court, select of the lands de- 
scribed in the bill,” a tract containing 240 acres, “eighty acres 
thereof, upon which is situated the dwelling and appurtenances 
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thereunto belonging that was occupied by said Thomas B. Jen- 
kins at the time of his death; and after such selection, it is 
further ordered, adjudged, and decreed, that the register ascer- 
tain how much is the yearly rental value of said eighty acres, 
from the time said Harrison obtained the possession thereof, 
and that he also ascertain the yearly rental value of the remain- 
ing one hundred and sixty acres of said tract; also, that he as- 
certain the yearly rental value of said house and lot in South 
Florence (No. 39), from the time said Thomas B. Jenkins and 
respondents obtained possession thereof. It is further ordered, 
adjudged, and decreed, that the register ascertain how much 
the said Harrison paid for the said land attempted to be sold 
to him by the said Jenkins, either to the said Jenkins himself, 
or to his personal representative since his death, embracing the 
value of the stock of dry-goods, &e., the cash paid, and the 
amount said Jenkins was due and owing Harrison at the time 
of the death of said Jenkins, and for which Harrison has given 
his estate credit: deducting from said sums the amount of one 
thousand dollars, the value fixed by the parties upon the said 
store-house and lot in South Florence, and calculating interest 
thereon to the time of making his report, and also on each of 
the rental values ordered to be ascertained... . + All other 
questions are reserved until the coming in of said report.’ 

In his opinion accompanying this decree, after declaring that 
the complainant was not entitled to a specific performance, the 
chancellor said: “I think this a proper case for the rescission 
of the entire contract, and placing the parties, as nearly as pos- 
sible, in stutu quo. To do this, it would be proper that the 
deed executed by Harrison to Jenkins should be delivered up 
and cancelled; Jenkins to account for the rents of the lot and 
store-house thereby conveyed; the respondents to select the 
eighty acres, including the dwelling and appurtenances thereon 
situated, which is exempted by the constitution as a homestead ; 
also, to refer it to the register to ascertain the amount, with in- 
terest, paid by Harrison to Jenkins, or to his administrators 
embracing the goods, cash, and indebtedness of Jenkins to 
Harrison at the time of his death, deducting from the original 
sum $1,000, the agreed value‘of the house and lot in South 
Florence; also, to ascertain the value of the rents of the lands 
selected as exempt, and the value of the rents of the remain- 
ing lands; to deduct the rents thus ascertained, from the whole 
amount paid by Harrison, and condemn the 160 acres of land 
not exempted, for the satisfaction thereof; that Harrison pay 
the rent ascertained to be due for the homestead exemption, 
less the rent of the house and lot in South Florence; also, to 


enjoin the judgment rendered in the Cireuit Court, and, if the 
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administrator de bonis non was a party defendant, to enjoin the 
further prosecution of the suit upon the note.” 

The complainant having died pending the appeal in this 
court, the suit was revived in favor of John A. McWilliams, 
the present appellant, as his administrator; and said adminis- 
trator filed an amended bill, after the remandment of the cause, 
alleging that his intestate’s estate had been reported and de- 
clared insolvent. The register afterwards executed the order 
of reference made in the first decree, and no exceptions being 
reserved to his report, it was confirmed by the court on the 
lith October, 1882; and on the same day a decree was ren- 
dered, which, after referring to the aftirmance by this court of 
the former decree, proceeded thus: 

* And in order to adjust the equities in said cause, in accord- 
ance with the principles established in said decree, the court 
now proceeds to render a decree. (1.) It appears from the re- 
port of the register, read and confirmed, that the rental value 
of the eighty acres of land, with interest, amounts to the sum 
of 83,192.80, and the rental value of the house and lot in South 
Florence to $1,192; which. when deducted, leaves the sum of 
82,000 due to Annie A.” and the other children of Thomas B. 
Jenkins, “from the estate of said John Harrison. (2.) It ap- 
pears from said report, also, that said Harrison paid to said 
Jenkins in his life-time, and to his personal representatives, the 
sum of 385,373.78: from which deducting value of house and 
lot (81,000), and adding interest for eleven years and six months 
(84,023.87), makes the amount of 88,397.65; from which de- 
ducting the rental value of the 160 acres of land, with interest, 
amounting to 83,456.81, leaves amount due from estate of Jen- 
kins to estate of Harrison, $4,940.85. (3.) It is ordered, ad- 
judged, and decreed, that said complainant, as the administra- 
tor of the estate of said Harrison, recover of R. B. Lindsay, 
as the administrator of the estate of Thomas B. Jenkins, de- 
ceased, the said sum of $4,940.85, subject to be credited by the 
proceeds of the sale of the 160 acres of land, as hereinafter 
directed ; and it appearing that the estate of said Jenkins has 
been declared insolvent, no execution will issue, but the claim 
must be certitied by the register to the Probate Court. (4.) It 
is ordered, adjudged, and decreed, that the following lands,” 
particularly describing the 160 acres, “are condemned for the 
satisfaction of the complainant’s demand, less the amount, here- 
inafter specified, in favor of the heirs of said Jenkins, and the 
costs of this suit. (5.) It is ordered, adjudged, and decreed, 
that the register proceed to sell the said lands above described,” 
specifying the terms, &e.; “and out of the proceeds he will 
first retain the costs and expenses of sale, and the sum of $2,000, 
with interest on the same from the date of this decree, to meet 
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the further order of this court in regard to the application of 
the same to” the infant children of Jenkins, **and apply the 
residue to the’ credit of complainant’s claim; and the register 
will make conveyance to the purchaser. (6.) It being made 
further to appear that the estate of said Harrison is insolvent, 
it is ordered, adjudged, and decreed, that the claim of the heirs 
of said Jenkins,” naming them, “be certified by the register of 
this court to the Probate Court, to be filed against said estate, 
subject to be credited by the proceeds of the sale of the lands 
above directed. (7.) It further appearing that the homestead 
has been selected, as by the former decree of this court,” de- 
scribing the lands, “it is therefore ordered and decreed, that 
the administrator of the estate of said Ilarrison deliver posses- 
sion of the same to the party or parties authorized to receive 
it. (8.) All other questions not determined are reserved until 
the coming in of the register’s report of sale.” 

Pending the cause after the remandment, the complainant’s 
solicitors filed a petition, asking a reference to the register to 
ascertain and report what would be a reasonable fee for their 
services in the cause, and that it be declared a lien on the land 
ordered to be sold. The reference was ordered, and executed ; 
but the record does not show any action by the chancellor on 
the register’s report. 

The appeal is sued out by Harrison’s administrator, and he 
here makes seven assignments of error, all founded on the de- 
eree above copied. The assignments of error are, in substance, 
that the decree is inconsistent with the former decree which 
was affirmed; that the complainant’s lien on the land was supe- 
rior to the right or equity of the heirs of Jenkins, and should 
have been so declared; that the claim of the heirs should have 
been certified to the Probate Court; and that a lien on the 
land, or its proceeds, should have been declared in favor of 
complainant’s solicitors. 


Wm. Coorrr, and Tos. Il. Warrs, for appellant.—(1.) By 
the former decree, which was aftirmed by this court, the pro- 
ceeds of sale of the 160 acres of land was condemned to the 
satisfaction of the debt due to Ilarrison’s estate, and was or- 
dered to be applied first to the satisfaction of that claim; while 
the last decree, from which this appeal is taken, makes that 
fund first chargeable with the $2,000 found due to the defend- 
ants for rent. These matters are ves adjudicata, and the latter 
decree is erroneous so far as it departs from the former.— Wy- 
att v. Steele, 26 Ala. 647; Miller v. Jones, 29 Ala. 174; Bry- 
ant v. Boothe, 35 Ala. 269; Meredith v. Naish, + Stew. & P. 
59; Thomas v. Dill, 34 Ala. 175. (2.) The estate of Harrison 
having been declared insolvent, the claim for $2,000 on account 
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of rent should have been certified to the Probate Court, and 
paid pro rata with other claims against the estate. When an 
estate is declared insolvent, the decree invests the Probate 
Court with exclusive jurisdiction of all claims against the es- 
tate, including pending suits.—/ay v. Thompson, 48 Ala. 451; 
kidlivcards «. Gibbs, 11 Ala. 294: Mekachin v. etd, 40 Ala. 
411: MeGrehee v. Lomax, 49 Ala. 131. (3.) The complainant’s 
solicitors have a lien on the fund recovered in this case, for 
their professional services rendered; and the court should have 
so decreed.— Jackson v. Clopton, 66 Ala, 29; Warfield +. 
Camphell, 38 Ala. 527; Ex parte Lehman, Durr & Co., 
59 Ala. 631. (4.) The correctness of the former decree, giving 
the complainant a lien on the land for the purchase-money paid, 
can not be questioned.—Aday v. Echols, 18 Ala. 353; Gressett 
ve. Foster, 20 Ala. 33: Fry on Specitie Performance, $ 939; 
Gripith v. Depew, 3 Mar. Ky. 177. This lien is entirely de- 
stroved by the last deeree, giving a prior lien to the heirs of 
Jenkins for an amount which will absorb the fund. 


J.B. Moorr, contru.—(1.) There is no real discrepancy be- 
tween the first and the last decrees; indeed, the first could be 
carried into effect in no other way than was done. The home- 
stead was never subject to the complainant’s demand, nor to 
any other debts which Jenkins owed; and the rents accruing to 
his children, while the homestead was in the possession of Iar- 
rison, can not be applied to the payment of their ancestor's 
debt. (2.) This equity of the children acerued before the es- 
tate of Harrison was declared insolvent, and their lien can not 
be destroved or affected by the declaration of insolvency.  (3.) 
The question of the attorney’s lien is not presented to this 
court, since it was not acted on by the chancellor.—22 Ala. 106; 
28 Ala. 569; 20 Ala. 302; 18 Ala. 482. If the question were 
presented, it is submitted that no lien on the land is shown, 
under the authorities cited for the appellant. 


SOMERVILLE, J.—The bill was originally one for specitic 
performance, brought by the intestate, Harrison, against the 
appellees, as heirs of one Jenkins, to compel the conveyance of 
certain lands. The proof in the cause showing a failure of title 
to a portion of the land, constituting the homestead of the de- 
cedent and his family, which was attributable to an incurable 
defect_in the instrument purporting to alienate it, the chancel- 
lor rescinded the contract of conveyance, and made a decree on 
September 17, 1877, the ultimate purpose of which was to put 
the parties, or their privies in estate, 7 statu quo, as far as was 
practicable under the cireumstances. This decree was affirmed, 
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on appeal taken to this court, at the December term, 1880. 
Jenkins v. Harrison, 66 Ala. 345. 

The decree here appealed from was rendered October 11, 
1882. The first decree did not go further than to declare a 
cancellation or rescission of the contract of sale, and to refer 
to the register the ascertainment of certain amounts and valua- 
tions, a knowledge of which was necessary in definitely fixing 
the mutual rights of the litigants. The decision of all other 
questions was expressly reserved until the coming in of the 
registers report. It is noticeable, that the opinson of the chancel- 
lor, accompanying the first decree, went much further than the 
decree itself, which is a separate and distinct paper. But this 
fact is obviously immaterial, as it was the decree, and not the 
opinion of the chancellor, which this court affirmed on the last 
appeal. Attention is called to this feature of the case, because 
it is insisted in argument that this supposed repugnaney now 
affects the merits of the present decree. It is enough to say, 
that we see no conflict in the two decrees, whatever may be 
said of the first opinion by a former chancellor. 

It is not denied, by either party, that upon the rescission of 
the contract in question, the court possessed the power, as was 
also its duty, to secure the purchase-money paid by the vendee, 
Harrison, by giving-lien, or creating a ch: irge on the land, for 
its re-payment. This right to protect vendees, by thus secur- 
ing them in the reimbursement of their purchase-money, ad- 
vanced upon the faith of the contract, is well established in our 
system of equity procedure, and constantly invoked in the 
every-day practice of the courts.— Aday +. Evhols. U8 Ala. 353: 
Fry on Specif. Perf. ¢ 939; Sugden on Vendors, 62-63. This 
lien is properly confined, however, to such lands as the vendor 
has the lawful right to convey. 

The point of contention in this case is, that while the chan- 
cellor declared such a lien in favor of the appellant, as the per- 
sonal representative of Harrison, it was made subordinate to a 

rior lien given to the heirs of Jenkins, for the rents of the 
stotionst property, which were virtually collected by Harrison, 
and appropriated to his use, while he was in possession of the 
land, claiming it as purchaser under the original contract of sale, 
proved to have been made by Jenkins. Weare of opinion that 
the views of the chancellor were correct. These rents, amount- 
ing to the sum of two thousand dollars, as is shown by the re- 
yort of the register, were the moneys of the defendants. They 
fad accrued from the use and ocenpation of the homestead, to 
which Harrison had no title, or lawful claim of any kind. They 
were appropriated by him in the payment of his claim against 
the estate of the vendor, Jenkins, and thus went in exonera- 
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tion of the hundred and sixty acres of land, upon which the 
charge or lien is declared. The land was thus relieved, pro 
tanto, of an ineumbrance upon it. The chancellor merely de- 
crees that the heirs of Jenkins, whose money went to pay this 
charge, shall be subrogated to Harrison’s lien for their reim- 
bursement. The payment of the ineumbrance was thus ad- 
judged to be rather a purchase than an extinguishment, which 
is the very essence of every similar subrogation. This equity 
does not originate in contract, or agreement between the par- 
ties; but it is the mere creature of equity, based on principles 
of justice, and designed to prevent its failure. It is nothing 
more than the putting by transfer one person in the place of 
another, and investing the former, in promotion of fair deal- 
ing, with the equitable rights of the latter.—Sheldon on Sub- 
rogation, $$ 1, 11, 62, 206, 209, 212-13. 

There is no force in the suggestion, that this view operates to 
give mere doneces a precedence over a creditor of the decedent. 
If the heirs of Jenkins had inherited property liable to be 
charged with the debts of the decedent, the argument might be 
sound. But the land, from which the rents in question accrued, 
was « homestead, which was exempted from liability to legal 
process for the payment of the decedent’s contract debts of any 
character. The conveyance of such property by a husband to 
a member of his own family, even though voluntary, has been 
held not to be fraudulent.—Lehman v. Bryan, 67 Ala. 558 ; 
Fellows v. Lewis, 65 Ala. 343. The reason is, that the creditors 
have no right to pursue exempted property for the satisfaction 
of their claims, and hence their legal rights ean not be preju- 
diced by a conveyance of it.—Shirley v. Teal, 67 Ala. 449; 
Thomp. on Homesteads, ss 411-12; Bump on Fraud. Cony. 
268. This reason becomes still more forcible, when there is a 
devolution of title effected by operation of law, instead of by 
act of the owner, made manifest by a voluntary conveyance. 

The Zien, which an attorney at law has for his stipulated or 
reasonable fees, is limited to the judgment recovered in the 
particular cause in which the professional services were ren- 
dered. He is regarded as an assignee of the judgment or de- 
cree, pro tanto—to the extent of his fee—from the date of its 
rendition. It is consequently subordinate to all counter claims, 
or sets-off, existing at the time, including, of necessity, such as 
are allowed prior to the rendition of the judgment.—J/achson 





v. Clopton, 66 Ala. 29; Ee parte Lehman, Durr & Co., 
59 Ala. 631: Warfield v. Campbell, 38 Ala. 527. It does not 
extend to the lands, or other like property, which is the subject- 
matter of litigation belonging to the client.—//inson v. Gam- 
ble, 65 Ala. 605. The solicitors of the appellant would be en- 
titled to no lien, extending beyond the amount of the decree 
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obtained for their client. Their rights are guaged by, and 
must be commensurate with his. 
The decree of the chancellor is aftirmed. 


Bricketr, C. J., dissenting. 


Totten & Brother «. Sale & Co. 
( onte st of ( aim of kere mpt P% rsonal Pron rty. 


1. Claim of eve pt }* rsowal prop ity; how contested. —When a deelara- 
tion and claim of exemption in and to specific articles of personal prop- 
erty has been filed in the oftice of the judge of probate of the county, a 
levy can not lawfully be made upon the property (Code, § 2850), unless 
the plaintiff in the process first makes affidavit and gives bond as pre- 
scribed by the statute; and ifa levy is made without the performance ot 
these conditions precedent, it will be set aside on motion. 

2. Same.—lf a bond is not given before or at the time of the levy, it 
can not be subsequently supplied on the hearing of a motion to set aside 
the levy; and a bond of indemnity, gfven to the sheriff for his own pro- 
tection in making the levy, is not a compliance with the statute. 

3. Revision of judgment on facts —When a question of fact, arising on 
the hearing of a motion, is necessarily submitted to the decision of the 
court without the intervention of a jury, the decision will not be reversed 
by this court on appeal, unless it is clearly erroneous. 


Appear from the Cirenit Court of Madison. 

Tried before the Hon. H. C. Srrake. 

This was a motion to set aside the levy of an attachment on 
certain personal property, described in the levy as ‘one bay 
mare, about five or six vears old, and one spring wagon.” The 
attachment was in favor of W. W. Totten & Brother, against 
M.S. Sale & Co.; and the levy was made on December 10th, 1881. 
The motion to set aside the levy was made by M.S. Sale indi- 
vidually, the grounds on which it was made being thus stated : 
“ Ist, because the attachment was not issued and said levy made 
according to law; 2d, because said levy was made upon 
personal property of said defendant, which had been previ- 
ously claimed as exempt by him under the constitution and laws 
of Alabama, by sworn declaration of exemption filed in the of- 
tice of the Probate Court of said county, as required by section 
2828 of the Code, before plaintiffs had made affidavit and bond 
as required by section 2830 of the Code.” On the hearing of 
the motion, as the bill of exceptions shows, the defendant in- 
troduced in evidence his declaration and claim of exemption, 
which was filed in the oftice of the probate judge, duly veritied 
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by affidavit, on the 9th December, 1881; and in which the 
property afterwards levied on was particularly specified. The 
plaintiffs then introduced “the affidavit and bond for attach- 
ment, the forthcoming bond, and the aftidavit contesting said 
claim of exemption.” The affidavit contesting the claim of ex- 
emption, as copied in the bill of exceptions, is marked * Filed 
August 16th, 1882;° while the forthcoming bond, which re- 
cites that * said claim of exemption has been contested by said 
plaintiffs.” is dated December 16th, 1881. The plaintiffs in- 
troduced in evidence, also, as the bill of exceptions then recites, 
“the other papers in said cause *—namely, the summons and 
complaint, issued December 10th, 18581; the defendant’s pleas 
in abatement, which were overruled, and pleas in bar then tiled ; 
an affidavit and claim of exemption, sworn to and filed on 6th 
February, 1882; an aftidavit by plaintiffs’ attorney, made and 
subscribed on the 10th December, 1881, contesting the claim 
of exemption filed on the 9th December, 1581; and an indem- 
nifying bond given to the sheriff, dated December 10th, 1881. 
The indemnifying bond recites the levy of the attachment, the 
claim of exemption made and filed on the 9th December, the 
contest of this claim by the plaintiffs, and their direction to the 
sheriff to make the levy ; and is conditioned to save the sheriff 
harmless on account of the levy. The sheriffs legal adviser, 
who was examined as a witness for the defendant, testified that 
the attidavit contesting the claim of exemptien was made after 
the giving of the indemnifying bond ; while the sheriff testified, 
“that said indemnifying bond was, according to his recollection, 
given to him before the making of the affidavit contesting the 
claim of exemption, and was required by him before he would 
retain the property, which was already held by him under a 
prior levy in favor of O. R. Hundley: and that he refused to 
retain the property, unless such affidavit and bond was made 
and lodged with him.” The plaintiffs’ attorney then testitied, 
that when he went to the sheriff's office with the attachment 
papers, and there ascertained that there was a prior levy in 
favor of Hundley, * while the effect of said prior levy was be- 
ing discussed, a note was received from Hundley releasing his 
levy, and ordering the restoration of the property to said de- 
fendant ; that he thereupon immediately directed the sheriff to 
levy the attachment in favor of plaintiffs; and that, according 
to his best recollection, the affidavit of contest was made and 
lodged with the sheriff, and said indemnifying bond was given, 
after said levy was made by the sheriff.” The plaintiffs then 
offered, before the court decided the motion, * to make and 
execute any bond that the court might require or allow ;” but 
the court refused to allow any bond to be then given, and sus- 
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tained the motion toset aside the levy. The plaintiffs excepted 


to each of these rulings, and now assign them as error. 
Humes, Gorpon & Suerrey, for appellants. 
D. D. Suetsy, and O. R. Hunpiey, contra. 


BRICKELL, C. J.—Upon personal property claimed as ex- 
empt from levy and sale for the payment of debts, if a declara- 
tion and claim of exemption has been filed in the oftice of the 
judge of probate of the county in which it is situate, a levy can 
not be made, unless the plaintiff in the process proposed to be 
levied, make affidavit, and give bond, as prescribed by the 
statute.—Code of 1876, § 2830. The making of the aftidavit, 
and giving the bond, are conditions precedent to a valid, lawful 
levy. A levy made without observing them is invalid and 
illegal, and may, on motion, be set aside by the court. There 
is some conflict in the evidence, whether the aftidavit contest- 
ing the claim of exemption was not made and filed before, or 
contemporaneously with the levy. If the Cireuit Court deter- 
mined that the affidavit was not made and tiled until after the 
levy, unless, on this question of fact, the decision was manifestly 
wrong, the judgment could not be reversed. When questions 
of fact are necessarily submitted to the decision of a primary 
court, without the intervention of a jury, the decision will not 
on error be reversed, unless clearly erroneous.— Dane v. Mayor, 
36 Ala. 304. However that fact may be, it is undisputed, that 
the plaintiffs did not make a bond payable to the defendant 
claiming the exemption, as required by the statute, before or at 
the time of the levy. The only bond executed, was a bond 
payable to the sheriff, exacted by him for his own protection 
and immunity, which was not intended to serve, and can not 
be made to serve, the purposes of the bond required by the 
statute. The bord not having been given before, or at the time 
of the levy, could not be given subsequently, on the hearing of 
a motion to set aside the levy. 


Aftirmed. 
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Binford’s Adm’r v. Dement. 
Bill in Equity to enforce Vendor's Lien on Land. 


1. Competency of party as witness, to prove transactions with decedent. 
Under a bill to enforce an alleged lien on land, filed by the personal rep- 
resentative of the deceased vendor, the defendant is incompetent to tes- 
tify in his own behalf, as to any transactions between himself and the 
decedent (Code, § 3058), unless called to testify by the complainant. 

a Obje ctions to evidence “ when and how made .—When interrogatories 
propounded toa party, asa witness in his own behalf, call tor illegal 
evidence, objection should be taken before filing cross-interrogatories ; 
but this rule does not prevail, when the illegality of the evidence is un- 
known, or is only disclosed by the answers. 

3. Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not suflicient to bring before the chancellor the question 
of the admissibility of the evidence: there must be, also, written excep- 
tions signed by counsel, specifying the portions of the testimony sought 
to be suppressed. 

4. Same.—Motions to suppress testimony, founded on exceptions duly 
tiled, are properly heard before entering on the trial; or, by consent, they 
may be heard and determined in connection with the main cause; but, 
when the parties proceed to a hearing by agreement, stipulating that the 
chancellor may disallow all illegal evidence, this ‘‘ rather loose practice 
has a tendency to cast on the chancellor so much unnecessary labor, that 
he may very justly refuse to act on such agreement.”’ 

5. NSame.—Objections to evidence can not be raised for the first time 
in this court, but are waived when not properly taken before the chan- 
cellor. 


Ararat from the Chancery Court of Madison. 
ITeard before the Hon. N.S. Granam. 


D. P. Lewis, for appellant. 
Brannon & Jones, contra. 


STONE, J.—The present bill was filed to enforce an alleged 
vendor’s lien. The sale to Dement was made in 1869, and a 
conveyance made by T. T. Binford, who then held the legal 
title. The deed contains the usual recital of purchase-money 
paid. This suit was brought in 1879,—more than ten years 
after the purchase. No written promise to pay the purchase- 
money is produced, and it is shown that none was ever given. 
T. T. Linford, the grantor in the conveyance, died about 1875, 
and this suit was brought by his administrator. The chief, if 
not the only legal testimony, if properly excepted to, that any 
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portion of the purchas2-money was left anpaid, is found in the 
answer of defendant. 

Defendant, Dement, had his own testimony taken in his own 
behalf. Many objections were filed to the interrogatories, and 
to answers to be elicited thereby; which objections preceded 
the tiling of cross-interrogatories to this witness. The main 
point of the objections is, that the said interrogatories sought to 
prove by this witness transactions with, and statements by com- 
plainant’s intestate.—Code of 1876, $ 3058. There can be no 
question, that the defendant was incompetent to testify for him- 
self on this question, unless called to testify by the opposite 
party.— Dudley v. Steele, 71 Ala, 423. 

To raise this question, brought to view as it was by the in- 
terrogatories themselves, it was necessary that the objections 
should be taken before proceeding to tile cross-interrogatories. 
Failing to do so, would have been a waiver of all objection to 
the testimony, on that known ground. The rule is different, 
when the ground of incompetency is unknown, or only disclosed 
by the answers of the witness. Exception can then be taken, 
even after publication.—3 Greenl. Ev. $$ 349 to 352. 

It is not enough, however, that objections be taken to the in- 
terrogatories. Such objections do not bring the question before 
the chancellor, nor call for his ruling upon them. They are 
the predicate—a necessary predicate—for exceptions to be after- 
wards tiled, but are not exceptions to be ruled on. Such ex- 
ceptions are in writing, signed by counsel; specify the portions 
of the testimony sought to be suppressed, and become a part of 
the file. And if the ruling on them, or a failure to rule on 
them, is sought to be reviewed in this court, they are a neces- 
sary part of the transcript. In this way we are informed that 
the chancellor's attention is called to them, and that they were 
insisted on in the court below.—F7dridge v. Turner, 11 Ala. 
1049; Jordan v. Jordan, 17 Ala. 466: Walker v. Smith, 
28 Ala. 569, 

Motions to suppress, founded on exceptions thus filed, are 
properly heard before entering upon the trial._— Beattie v. 
Abercrombie, 18 Ala... By consent, however, they may be, 
and frequently are heard and determined in connection with the 
main cause. So, we have knowledge that, in a generous, if not 
loose practice, parties, by agreement, sometimes proceed to trial, 
stipulating that the chancellor may disallow all illegal evidence. 
The first named of these practical departures we have not con- 
sidered it our duty to condemn. The last has a tendency to 

east on the chancellor so much unnecessary labor, that we think 
he might very justly refuse to act on sue ch agreement. 

In the present re ecord, we find no exceptions filed to any part 


of the testimony. The chancellor in his decree says: “There 
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is no motion to suppress any portion of the testimony. Ob- 
jections to interrogatories, without more, are not sufficient, nor 
the equivalent of objections to testimony, or a motion to sup- 
press testimony.” This is certainly true, and the result is, that 
no valid objection was made in the court below to any testimony 
found in this reeord. Such question can not be raised in this 
court for the first time. 

The chancellor dismissed complainant’s bill, and decreed for 
defendant. The defendant, in his own testimony, aftirms most 
positively that he paid all the purchase-money,—iaking the last 
paymentin L871. His vendor lived four years afterwards, and 
there is testimony tending to show he was in straitened circum- 
stances. No writing was taken evidencing the debt, and the 
purchaser was left quietly in possession for ten years, before 
this suit was brought. We do not tind enough in this record 
to show clearly that the chancellor erred.—.Vove’s Executor v. 
Garner's Adivr, 70 Ala. 443. 

Aftirmed. 


Keel «. Larkin. 
(Contest of Claim to Homestead Exemption. 


1. Surety’s rights, as against fraudulent and voluntary conveyances. —A 
surety is a creditor, within the meaning of the statute of frauds (Code, 
§ 2124), and entitled to protection against fraudulent and voluntary con- 
veyances, from the time when his contingent liability was assumed, al- 
though he has no technical right of action until he has paid the debt. 

2. Evemptions; determined by what law.—As against creditors, the 
right to a homestead or other exemption, its value and extent, must be 
determined by the law which was of force when the debt was contracted ; 
and when the creditor isa surety, by the law which was of force when his 
liability was assumed. 

3. Same; renewal of debt, or change of parties.—The mere renewal of a 
debt, or the novation of an old debt by a new one, does not affect the 
debtor’s right of exemption; but, when a new liability is created, by 
reason of change of parties, or otherwise, and it is taken in full payment 
and discharge of the original debt, the right of exemption is measured 
by the law in force at the date of the new obligation. 

4. When note or bill operates as payment.—The giving by a debtor of 
his own bill or note, though negotiable, does not operate to discharge the 
debt, unless it is accepted as an absolute payment; but, while it is re- 
garded, prima facie, as only collateral or additional security, all the au- 
thorities concur that, by express agreement, it may be regarded as a sat- 
isfaction and a bar. 

5. Same.—The English cases require an express agreement, unless 
the bills received have been negotiated, and are outstanding against the 
defendant; but the modern American authorities, viewing it as a ques- 
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tion of intention, hold that an implied agreement, to be determined by 
the jury from a consideration of all the facts, may have the same effect ; 
and this is adopted by this court as the correct rule. 

6. Lien of ervec ution: how affecte d hy de lay or susp nsion.—As against 
the defendant in execution, his heirs, or personal re presentatives, the lien 
of an execution is not lost or suspended by the plaintiff's direction to the 
sheriff to hold it up, since they can not be thereby prejudiced. 

7. Contest of claim of homestead exemption; where originated and tried. 
When an execution, issued on a judgment in the Cireuit Court, is re- 
ceived by the sheriff during the life of the defendant, but is not levied 
until after his death (Code, § 3213), and a homestead is thereupon claimed 
by the widow; the execution and claim are properly returned into the 
Circuit Court, where a contest of the claim may be originated and tried ; 
and it is not proper that the contest should be originated in the Probate 
Court, and certified to the Cireuit Court for trial. 

8. Sal of lands under execution, apt r defendant's death. —When an 
execution is received by the sheriff during the life of the defendant, and 
its lien is preserved as authorized by the statute (Code, §§ 5215, 2633), 
lands may be sold under a levy made after his death, as if he were still 
alive. 

Q, Claim of homestead exemption hy widow: proces dings vnder.—When 
a homestead exemption is claimed by the widow in lands on which an 
execution, received by the sheriff during the life of the defendant, i 
levied after his death, the proceedings for its allotment should be gov- 
erned by section 2832 of the Code, and not by section 2841. 

10. Proof of transactions with decedent: who may te stify as to.—When a 
homestead exemption is claimed by the widow and infant children of the 
deceased defendant in execution, and their claim is contested by the 
plaintiff, a surety who is bound for the debt on which the judgment is 
founded, though not a party to the contest, is incompetent to testify to 
any transactions between the plaintiff and the deceased defendant (Code, 
§ 3058), since he is beneficially interested in the result. 


Aprprat from the Cireuit Court of Jackson. 

Tried before the Hon. H. C. Speake. 

This was a contest as to the right to a homestead exemption 
in lands, between William R. Larkin, plaintiff in execution 
against Lemuel G. Mead, deceased, and Mrs. Mary F. Mead, 
his widow (now the wife of C. C. Keel), and her two infant 
children, as claimants. The case was before this court, on a 
former appeal, at its December term, 1880, when the judgment 
of the Cireuit Court was reversed, and the cause was remanded. 
Mead v. Larkin, 66 Ala. 87. The tract of land claimed con- 
tained about one hundred and forty acres, and its value was 
proved to be from $1,200 to $1,500; and it was part of a larger 
tract, containing about four hundred acres, on which the said 
Lemuel G, Mead resided at the time of his death, which oce- 
curred on the 14th January, 1878. The plaintiff's judgment 
against said Mead, on which was issued the execution levied on 
the lands, was rendered on the 26th October, 1876. An exe- 
eution on this judgment was issued on the 3d November, 1877, 
and levied on the entire tract of land; and this exeeution was 
returned by the sheriff, on the 19th December, 1877, “ Ordered 
held up by plaintiff.” Another execution was issued on the 

VoL. LXXx. 














1882. ] OF ALABAMA. 495 


{Keel y. Larkin. ] 


27th April, 1878, and returned on the 12th June, “ No prop- 
erty found.” <A third execution was issued on the 16th Octo- 
ber, 1878, and a fourth on the 3d January, 1879, each of which 
was returned “ No property found.” An alias pluries was is- 
sued on the 26th Mareh, 1879, and was levied on the entire 
tract of land; and at a sale under this levy, on the 9th May, 
1879, made subject to the right of homestead exemption, the 
plaintiff himself became the purchaser, ‘at the price of 8200. 
The widow's claim of exemption, in behalf of herself and her 
infant children, was tiled in the oftice of the probate judge, duly 
verified by aftidavit, on the 31st May, 1879; and the plaintiff's 
affidavit contesting the claim was filed in the Cireuit Court, on 
the 2d June, 1879. 

The claimant filed a plea to the jurisdiction of the court, 
‘because no contest of her claim was made in the Probate 
Court of said county, which has jurisdiction of the estate of 
said decedent; and this court only has jurisdiction to try the 
widow's claim of homestead, when the issues are made up in 
the Probate Court under section 2541 of the Code.” In sup- 
port of this plea, issue being joined on it, the claimant intro- 
duced in evidence her original claim of exemption tiled on the 
3ist May, 187%, and the records of the said Probate Court 
showing that the estate of said Lemuel G. Mead was regularly 
declared insolvent by said Probate Court on the 25th Novem- 
ber, 1881; that she thereupon tiled her claim to the lands as a 
homestead exemption, in said Probate Court, on the 26th May, 
1882; that notice thereof was given to the administrator, and 
the claim was still pending and undecided in that court. The 
court overruled and disallowed the plea, and issue was then 
joined on the grounds of contest. 

The plaintiff's judgment was founded on two bonds, or 
promissory notes under seal, executed by said Lemuel G. Mead 
and one Samuel H. Lewis as joint obligors, dated December 
tth, 1874, and payable one and two years after date respectively, 
to the plaintiff or order, with interest. Lewis signed the notes, 
or bonds, as the surety of Mead, and the action was brought 
against both of them; but, Lewis not being served with process, 
the action was discontinued as to him, and judgment taken against 
Mead alone. A separate action was afterwards brought, and judg- 
ment recovered against Lewis. The plaintiff contended that the 
claim of exemption was excessive in quantity and value ; that the 
right of exemption, its value and extent, was governed by the stat- 
ute which was of force in December, 1860, when the original debt 
was contracted which formed the consideration of said notes or 
bonds. In this connection, plaintiff proved that, on the 4th 
December, 1860, said Lemuel G. Mead executed his promissory 
note for $4,230, with plaintiff and several others as his sureties, 
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ayable to the executors of the last will and testament of Samuel 
sancti deceased; that on the 27th October, 1870, the sur- 
viving executor recovered a judgment on this note, against said 
Mead, Larkin (plaintiff), and another one of the sureties; that 
on the 20th February, 1871, plaintiff paid one-half of this judg- 
ment, which then amounted to $3,885.40, the other half being 
paid by the other surety; that on the 4th December, 1874, 
“there was a settlement between said Mead and Larkin, on ae- 
count of Larkin’s payment on said judgment as the surety of 
Mead,” when said two notes or bonds were given for the balance 
due on account of said payment, after deducting the value of a 
tract of land which Mead had conveyed to his said sureties. R. 
C. Brickell, a witness for plaintiff, by whom the notes were 
written, and who was a party to the settlement, being asked 
“whether there was any agreement between Mead and Larkin 
that said notes should be taken as payment of the said debt 
from Mead to Larkin,” answered, “I have no recollection that 
there was any agreement in reference to that matter.” Said 
witness further testified, on cross-examination, that at the time 
said settlement was made there was a bill pending in the Chan- 
cery Court of Jackson county, by which Larkin was seeking to 
condemn a fund of about $2,000, which he had attached, to the 
satisfaction of his demand against Mead ; and that this suit was 
dismissed, by the written directions of the plaintiff, on the exe- 
eution and delivery of the two notes on the settlement. 

Samuel II. Lewis, a witness for the defendants, testitied “ that 
he was present with said Mead and _ plaintiff, when the said 
bonds were signed, and at the time referred to by said Brickell. 
Defendants offered to prove by said witness relevant statements 
and declarations made by said Mead, in the presence and hear- 
ing of said plaintiff, at that time; to which plaintiff objected, 
because of Lewis’ interest and Mead’s death. The court sus- 
tained the objection, holding that said Lewis was incompetent 
to testify as to transactions had with, or statements made by said 
decedent; to which ruling and decision the defendants ex- 
cepted.’ This was all the evidence offered in reference to the 
settlement, or the circumstances attending the execution of the 
notes. . 

The court charged the jury, in writing, as follows: * This 
is a proceeding known as a contest of the claim of exemption, 
set up by the defendants to the property levied on by the sheriff 
under an execution issued from this court in favor of W. R. 
Larkin, the plaintiff in the cause. The plaintiff claims to be a 
judgment creditor of Lemuel G. Mead, deceased, and the de- 
fendants are the widow and minor children of said Mead. The 
burden of proof in this issue is on the plaintiff, and it devolves 


on him first to show to your satisfaction that, at the time of the 
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death of said Mead, he had a judgment against said Mead, and 
had issued and placed in the hands of the sheriff, while said 
Mead was in life, an execution on his said judgment; and fur- 
ther, that he had executions on his said judgment regularly 
issued and placed in the hands of the sheriff, without the lapse 
of an entire term intervening between the times of holding 
courts in this county, up to the time of the levy by the sheriff 
on the lands claimed by the defendants. The terms of the court 
were held by law in February and October ; and if the jury find, 
from the proof, that between the October term, 1877, and the 
February term, 1878, an execution was issued, and received by 
the sheriff during the life of the said L. G. Mead ; and that exe- 
cutions were regularly issued between October and February of 
each year, and such executions were each received by the sheriff, 
up to the time the levy was made and claim of exemption tiled 
by the defendants; then the plaintiff has shown his right to 
have the lands condemned and sold for the satisfaction of his 
debt, unless the lands so levied on are exempt from execution 
for the payment of debts. It is admitted by plaintiff, that the 
defendants are entitled to some exemption, to-wit : 8500 worth 
of the land, including the homestead ; and the defendants insist, 
that they are entitled to the entire tract claimed by them. Un- 
der our law, the amount of the exemption is to be determined 
by the law which was in force at the time the contract was made, 
or the debt created. The question, then, for the jury to deter- 
mine, is, when was the liability of Mead to Larkin created. By 
our law, one who becomes the surety of another, upon payment 
of the debt by him, becomes entitled to every remedy which 
the creditor has against the priucipal debtor, to enforce every 
security and all means of payment, and to stand in the place of 
the original creditor ; and no property can be claimed as exempt 
from such debt, in the hands of the surety, that could not be 
clainied as exempt from the original debtor. If, therefore, the 
jury tind that Larkin became surety for Mead, and, as such 
surety, paid the debt, or a part thereof, then he is subrogated 
to the rights of Townsetid’s executor, and no property could be 
claimed as exempt by the defendants against Larkin which 
Mead could not have claimed against Townsend's executor, un- 
less Larkin had made a new contract, by which the original 
debt was paid, and a new debt created. Mrs. Mead and her chil- 
dren vccupy the same position that Mead would occupy, if he 
were living, and are entitled to all the rights and claim to ex- 
emption that he would have. The fact that the execution first 
issued was held up hy plaintiff, did not de troy the lien or such 
execution ¢ and such lien, not being sO affected or destroyed as to 
Mead, is not destroyed us to these defi ndants ; and not heing de- 
stroyed, the jury must receive such execution as though no such 
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indorsement had heen made on it. The debt of Mead to Town- 
sends executor, having been paid by Larkin, then became the 
debt of Mead to Larkin ; and the exemption law of 1860 applies 
to this case, unless the evidence shows that the said debt has been 
paid. The mere giving of the note by Mead and Lewis to Lar- 
kin does not discharge or pay said old debt, unless there was an 
agreement, at the time of the execution of said note, that such 
note should be received in payment of said old debt ; and whether 
or not there was such an agreement, is for the jury to deter- 
mine. In determining whether there was such an agreement, 
the jury must look to all the facts attending the settlement of 
December 4th, 1874; such as, that the debt was then in judg- 
ment in Madison county, the pendency of the suit in the Chan- 
cery Court of Jackson county, the giving of the new note with 
surety, the dismissal of said chancery suit, and all facts and eir- 
cumstances attending such settlement as may be shown by all 
the proof. If the jury come to the conclusion, that the old 
debt was settled and paid by the negotiations entered into by 
and between Larkin and Mead, culminating in the execution of 
said notes by Mead and Lewis, payable to Larkin, then the ex- 
emption law which was in foree in 1874 would be applicable, 
and the verdict of the jury should be for the defendants. //, 
however, the jury should Tud that the said notes of December 
4th, 1874, were not [givet i 7 debt, and re- 
ceived by Larkin in payment of said debt, then the exemption 
law which was in force in ISGU applic stothis case: and by that 
law, lands in value not exceeding 8500, including the improve- 
ments, and in amount not exceeding 320 acres, would be exempt. 
Under the issue us Framed i mn this case, the jur yee I have to as- 
certain the value of the land conceded by plaintifT to he ext nip. 
to-wit.” describing a portion containing about forty-five acres; 
“and their verdict must then be, * We, the jury, find the issu 
Sor plaintiff, and assess the value of” said land, at & fi La 

To the several italicized portions of this charge, exceptions 
were duly reserved by the defendants, and also to ‘the following 
charges given on request of the plaintiff : 

1. “Although the jury may find that Mead and Lewis, on 
December 4th, 1874, gave the two notes in proof for the ante- 
cedent debt of January, 1860, or so much thereof as Larkin had 
paid as the surety of Mead; in such ease, Lewis could plead the 
exemption law of 1872-3, which allowed 160 acres, under his 
contract ; but neither said Mead, nor his widow and minor heirs, 
could claim a greater exemption than existed to him, Mead, in 
1860, when he entered into the original contract; and the ex- 
emption or homestead, under that law (1860), was the residence 
and lands of the value of 8500.” 

2. “The giving of a note for an antecedent debt will not 
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operate in law to discharge such debt, unless at the time it was 
accepted as an absolute payment. Prima facie, such a trans- 
action is to be considered as a collateral, or additional security ; 
but, if there was an express agreement to receive such new note 
as a satisfaction, or payment of the old debt, then it would 
be a payment. It is incumbent on the person pleading such 
new note, as a satisfaction of the old debt, to show that there 
Was an express agreement at the time to accept the new note as 
a payme nt, and not as an extension of the time of payment.” 

3. © Neither the taking of a new note with security, for an 
antecedent debt, nor the dismissal of a bill in chancery tiled for 
the purpose of collecting the amount due the plaintiff on such 
antecedent debt, nor the taking of lands in part payment, will 
operate in law a payment or extinguishment of the antecedent 
debt, without more and other proof showing, clearly and satis- 
factorily, that it was the intention of the parties to give and ac- 
cept such new notes asa payment; and it is incumbent on the 
person pleading such matters as a payment to show to the jury, 
clearly and satisfactorily, either by an express agreement be- 
tween the parties at the time, that the notes were so given and 
accepted at the time, or to show to the satisfaction of the jury, 
from facts and cireumstances equivalent to an express agree- 
ment, that both of the parties so gave and accepted the new 
notes at the time as a payment.” 

The defendants requested the following charges: 

1. “Ifthe jury find that Larkin abandoned his claim upon 
the en agg in favor of Townsend’s executor, and dismissed 
the bill tiled to collect the same, and relied on the said notes 
given on December 4th, 1874, and sued on the same, obtaining 
judgments against both Mead and Lewis; then the jury are au- 
thorized to presume that the said notes were taken in payment 
of the said judgment, and the exemption law of 1874 would 
govern the case, and the defendants would be entitled to 160 
acres as exempt from execution sale.” 

2. “If the two notes of December 4th, 1874, were given by 
said Mead and Lewis, and received by Larkin, not as a renewal 
of the debt evidenced by the judgment in favor of Townsend's 
executor, but as payment of the balance due Larkin on said 
judgment; then such notes constituted a new debt, to which 
the exemption law of force in 1874 applies. The jury will con- 
sider whether or not a new security was given upon said notes, 
and whether or not the pending suit of Larkin v. Mead, to col- 
lect said+ judgment, was dismissed upon the delivery of said 
notes ; and if they find that such new security was given, and 
such suit dismissed, they can look to these facts as tending to 
show that the notes were received, not as a renewal, but as a 
payment.” 










































500 SUPREME COURT (Dec. Term, 
[Keel v. Larkin. } . 

3. “Ifthe jury find that Larkin abandoned his claim upon 
the judgment in favor of Townsend's executor, and dismissed 
the bill tiled to collect the same, and relied on the notes given 
December 4th, 1874, and sued on the same, obtaining judg- | 
ments against both Mead and Larkin; the jury should consider 
these facts as tending to show that the said notes were taken in 
payment of the said judgment, and the exemption law of 1874 
would: govern this case, and the defendants would be entitled 
to 160 acres exempt from execution and sale.” 

4. “If the jury tind, frem the evidence, that an execution 
issued from Larkin’s judgment on the 3d December, 1877, re- 
turnable to the next term of the Circuit Court of Jackson county, 
and was received by the sheriff, and was levied by him on the 
real estate of the said Lemuel G. Mead on the 14th December, 
1877, and was held up by direction of the plaintiff, as recited 
and shown in and by the return thereon indorsed, and also that 
said Mead died on the 14th January, 1878; then the lien of the 
execution was lost, and the homestead rights of Mead’s wife 
and children attached, and could not be defeated by a subse- 
quent levy.’ 

The court refused each of these charges, and the defendants 
excepted to their refusal; and they now assign as error the sev- 
eral adverse rulings of the court on the pleadings and evidence, 
and in the charges given and refused. 








Wacker & Suerey, for appellants. 
Ropinson & Brown, contra. (No briefs on tile.) 


SOMERVILLE, J.—A contingent liability is as fully pro- 
tected against fraudulent and voluntary conveyances, as a claim 
which is certain and absolute; and, as often decided, * one whose 
claim accrued from a contract in existence at the time such con- 
veyance is made, is a cred/tor within the meaning of the statute 
of frauds.”—Fearn v. Ward, 65 Ala. 33; Bibb v. Freeman, 
59 Ala. 612; Jenkins v. Lockard’s Adi r, 66 Ala. 377; Brandt 
on Sur. § 258. The rights of the surety, or other contingent 
promisor, are regarded, for many purposes, as commensurate in 
point of time with the date of the suretyship, and not with the 
date when the surety actually paid the security debt for the 
principal. The claim of the surety, in other words, is con- 
sidered as having existed, so far as to constitute him a creditor, 
at the time he incurred the contingent liability, being Webitum 
in presenti, solvendum in futuro; his subsequent payment of 
the debt extending back by relation to that date, although no 
demand, or right of action, technically accrues until a subsequent 
date. The surety is thus, in a certain sense, subrogated to the 
VoL. LXXxIl. 
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rights of the creditor whose claim he has been compelled to 

pay.—Bump on Fraud. Convey. 488-489; Seward v. Jackson, 

8 Cow. (N. Y.) 406; Gannard v. Eslava, 20 Ala. 732; Cato v. 

Easley, 2 Stew. 214; Jenkins v. Lockard’s Adm’ r, 66 Ala. 377. 

2. This principle applies to a claim of exemption preferred 
by a debtor, to property sought to be subjected to the satisfac- 
tion of a creditor's judgment. Parties entering into contracts 
are presumed to have in view such exemption laws and rights 
as are in force at the date of the contract.—Aelly v. Garrett, 
67 Ala. 304, 309: Sii/th’s Eee. v. Cockrell, 66 Ala. 64: Nelson 
v. MeCrary, 60 Ala. 301: Gunn v. Barry, 15 Wall. 610. As 
against a surety, therefore, who has paid the debt of the prin- 
cipal, the right of the debtor to a homestead, or other exemp- 
tions, as to their value and extent are to be determined by the 
law which was in force when the contract of suretyship was en- 
tered into, and not by the law in foree when the debt was ac- 
tually paid; although, by express provision of the statute, the 
method and remedies for ascertaining and determining such ex- 
emptions are the same in each case.—Code, 1876, $ 2844; 
Fearn 2. Word, 65 Ala. 33 = AY ly v. Garrett, 67 Ala. 3 9, 
SUprd. 

The surety debt here created bears date December 4th, 1860 ; 
and the exemption allowed, if allowable at all, nust be governed 
by the law in force at the date of its creation, unless it was paid 
and extinguished by the notes of Mead and Lewis, which are 
alleged to have been taken subsequently by Larkin in satisfae- 
tion of his claim against Mead. These notes are two in num- 
ber, each bearing date December 4th, 1874, and payable to 
Larkin, in the sum of six hundred and thirty-four 92-100 dol- 
lars. They were executed by Mead as principal, with Lewis as 
his surety, 

3. It is clear that the mere renewal, or novation, of an old 
debt by a new one, would not affect the exemption rights of a 
debtor. But, if the new obligation, taken by way of apparent 
renewal or extension, creates a different liability by reason of a 
change of parties, or otherwise, and is received with the agree- 
ment that it shall be taken in full payment and satisfaction of 
the original debt, it would clearly be otherwise. The exemptions 
of the debtor in the latter instance. as against the creditor, would 
be measured by the law in existence at the date of the new ob- 
ligation. 

4. Whether a new security of no higher nature, executed by 
a debtor, is taken in payment and discharge of a pre-existing 
debt, for which it is given, isa question of /nvtention.—1 Greenl. 
Ev. $519. The giving of the debter’s own note or bill, even 
though negotiable, does not, according to what is deemed the 
better doctrine, as settled in this State, operate to discharge 
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such debt, unless accepted in absolute payment. /?rima facie, 

it is considered only as collateral, or additional security ; but all 

the authorities are “in harmony as to the proposition, that by 

express agreement it may be regarded as a satisfaction and a 

bar.”"— Day v. Thompson, 65 Ala. 269. 

5. Weare also clearly of the opinion, that it may as well 
be proved likewise by an ¢mp/ied agreement of the contracting 
parties. Both express and implied contracts are founded upon 
the actual agreement of the parties, the only distinction between 
them being as to the mode of proof, or evidence by which they 
are substantiated.—Story on Contr. § 11. There are, no doubt, 
some cases so free from ambiguity, or opportunity for inference, 
as that a court could legally presume such intention ; but, in all 
vases of doubt, it is well settled to be a matter proper for the 
determination of a jury, who would have a right to consider all 
the relevant circumstances of the case throwing any light upon 
the question of intention.—-2 Parsons Contr. 267; J/yatts ». 
Bell, 41 Ala. 222; 2 Greenl. Ev. gg 527, 519; Fiu/ford v. 
Johnson, 15 Ala. 386; Hart v. Boller, 15 8. & R. (Penn.) 162; 
1 Addison Contr. § 333 (nofe 1). It is true that the English 
decisions have adopted the view, that there must be an express 
agreement, or else that the bills alleged to have been received 
in payment must have been negotiated and remained outstand- 
ing against the defendant; and some of the earlier American 
decisions concurred in this doctrine. But, as Mr. Parsons ob- 
serves, the modern authorities seem to be coming together in 
support of the other view. * In almost all of the States except 
New York,” he says, “ we suppose the note or bill of the debtor, 
or of a third party, may be payment by /mp/ied, as well as by 
express agreement ; for there is no reason why the parties should 
not indicate their intention by actions, as well as by words. 
Where an implied agreement may be shown that the bill or 
note was taken in payment, all the facts are to be considered by 
the jury.”—2 Parsons Bills & Notes, pp. 159-161, note (t), and 
cases cited. This conclusion seems fully sustained by the an- 
thorities and we, think, is supported by sound sense and good 
reason. We, therefore, adopt it as the correct rule. 

The charge of the court was opposed to this view, and the 
exception based on it must be sustained. 

6. The lien of the execution was not lost or snspended by 
reason of the plaintiffs direction to hold it up. Where a writ 
of fi. fu. is issued and received by the sheriff during the life 
of the defendant, as was the case here, “it may be levied after 
his decease, or an alias issued and levied, 77 there has not been 
the lapse of an entire term, so as to destroy the lien originally 
created.” —Code, 1876, § 3213. It is clear that mere delay on 
the plaintiff's part, in executing his judgment, will not affect 
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his lien, as against the defendant in execution, his personal rep- 
resentative, or heirs, who presumptively can not be prejudiced 
by it.— Dryer v. Graham, 58 Ala. 623. The principle upon 
which such a lien is lost by mere suspension is that of delay by 
the plaintiff for the purpose of favoring the defendant in exe- 
cution, at the expense of other creditors, whose diligence may 
be thus paralyzed and rendered of no avail. It is, “therefore, 
justly contined to junior creditors, mortgagees, or vendees who 
aequire intervening rights during the time the execution may 
be stayed by order of the pli aintift.— Carlisle v. Godwin, 68 Ala. 
137; ‘Dr yer Vv. Graham, Supra ; Johnson v. W "illiams, 8 Ala. 
529; Durgan v. Waring, 11 Ala. 988; Freeman on Ex. $ 206; 
Turner v. Lawrence, 11 Ala. 427; Patton v. Hayter, 15 Ala. 
18; 1 Brick. Dig. 899, § 140. 

7. The Cirenit Court was fully authorized, in our opinion, 
to try the issue involving the claim of exemption preferred by 
the defendants. We do not think the Probate Court was com- 
petent to do so, or even that the contest should have been in- 
augurated in that court, with the view of having the issue cer- 
tified to the Cireuit Court, under the provisions of sections 2838 
and 284i of the Code.—Aclly v. Garrett, 67 Ala. 304. 

8. The execution against Mead, the decedent, was received 
by the sheriff during the life of the defendant; and the lien 
thus created was preserved, though the intluence of the statute, 
by not permitting the lapse of an entire term without the con- 
tinuous issue and levy of an a/ias.—Code, 1876, $$ 3213, 2633. 
Where this is done, the statute operates to authorize a sale of the 
land by the sheriff, in the same manner as if the defendant in 
execution were § g.—Jones v. Ray, 50 Ala. 599. 

% The Code does not seem to provide expressly for the 
regulation in detail of a claim of homestead exemption under 
these circumstances. Section 2840 has reference only to cases 
where the decedent did not, at the time of his death, reside on 
a homestead owned by him; in which event, the widow or minor 
children are authorized to select the homestead, from any other 
lands owned by the decedent. We think, upon clear principles 
of analogy, the provisions of section 2832 of the Code apply to 
this case with less friction of machinery than those of section 
2841. The present execution was issued from a court of record, 
and necessarily returnable to the same tribunal. The section 
in question (2832) makes it the duty of the sheriff, or other of- 
ticer, levying such process on a homestead, * to summon forth- 
with three disinterested householders,” whose duty it shall be 
“to allot and set off the homestead” under certain regulations 
which are prescribed in detail ; a leading and important feature 
of which is, that the whole proceeding of allotment is measur- 
ably dict ated according to the election of the owner, with the 
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limitation only as to value and acreage, and contiguity to the 
dwelling-house of the debtor, which with appurtenances is re- 
quired to be included. These commissioners are required to 
make a return of their written report under oath, after the exe- 
cution of this duty, to the sheriff, and he then files it in the 
court to which the execution is returnable.—Code, § 2832. 

This course was not pursued in the present case. The sheriff 
made no appointment of the requisite commissioners, and hence 
there was no report which could be made the basis of the ex- 
emption contest, which the plaintiff in execution is required to 
inaugurate. Nor were the defendants, or claimants, afforded 
any opportunity to make their own selection, within the mean- 
ing of our constitution describing the homestead, which is au- 
thorized to be exempted from sale under legal process, as one 
“to be selected by the owner thereof.”—Const. 1875, Art. x, 
$1: Code, $$ 2820, 2832. 

The court committed no error in striking out the plea to its 
jurisdiction, and in excluding from the jury as evidence the ex- 
. emption proceedings in the Probate Court, to which the plain- 
tiff in execution was never a party. 

10. The testimony of the witness Lewis was properly ex- 
cluded, so far as it related to transactions with the decedent, 
Mead. He was the surety of Mead on the judgment debt, 
which is the basis of the present proceeding, and was, therefore, 
interested in the result. The defendants held title in succession 
under Mead; and any diminution of the rights of his estate 
necessarily operates as a diminution of theirs, and ¢ converse. 
The rule of exclusion established by the statute has been held 
to embrace maiay who are beneficial, though not nominal par- 
ties to suits.—Code, § 3058; Met vary v. Pash, 60 Ala. 374: 
Key vw. Jones, 52 Ala. 238; Drew v. Simmons, 5S Ala. 463; 








Louis v. Easton, 50 Ala. 470: Waldman v. Cromimelin, 46 Ala. 
580: Dismukes v. Tolson, 67 Ala. 386. 

The judgment of the Cireuit Court must be reversed, and the 
cause remanded. 


3RICKELL, C. J., not sitting. 
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Bailey «. Irwin. 
Bill in kyquity to enforce Trust in Lands. 


1. Statute of frauds as to contracts relating to lands; how ple aded.—The 
statute of frauds, as a defense in equity to a bill which seeks the specific 
performance of a contract relating to lands, must be pleaded, unless the 
bill shows on its face that the contract is obnoxious to the provisions of 
the statute. 

2. Parol trust; sufliciency of evidence to establish.—A trust in lands, 
created verbally, can not be established in equity, unless it is plain and 
unambiguous in its terms, and proved by clear and convincing evidence ; 
and a trust in personal property, created verbally, and dependent en- 
tirely upon oral testimony, can only be established by clear and explicit 
evidence. 


Aprprat from the Chancery Court of Madison. 

Ileard before the Hon. H. C. Speaker, as special referee, un- 
der the statute approved February 23d, 1881.—Session Acts 
1Ss80-S1, p. 66. 

The bill in this ease was tiled on the 25th February, 1878, by 
Helen H. Bailey, an infant, who sued by her next friend, against 
William C. Irwin, who was her maternal grandfather, Samuel 
A. Bailey, her father, and several other persons ; and sought to 
establish and enforce an alleged trust in a tract of land, the 
title to which the said Irwin had taken in his own name, and 
to certain personal property in his possession, consisting of 
mules, horses, farming implements, &c¢. The complainant was 
the only child of said Samuel A. Bailey, by his deceased wife, 
Mary, who was the only daughter of said William C. Irwin; and 
she sought by her bill to establish and enforce a trust in the 
lands and personal property, on two grounds: Ist, that a large 
portion of the purchase-money of the property was advanced by 
her mother, under an agreement with said Irwin that it should be 
invested by him in the lands for her benetit, although he took 
the legal title in his own name, in violation of said agreement ; 
2d, that a trust arose in her mother’s favor, and in her favor on 
her mother’s death, by operation of law, on account of the 
moneys so invested. The bill was tiled while the case was 
pending of Samuel A. Bailey v. W. C. Irwin (reported ante, 
pp. 467-76), and the facts in the two cases were substantially 
the same; the complainant here recognizing the validity of the 
agreement sought to be enforced in that case, and seeking to 
enforce the alleged trust in the other portions of the property 
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not embraced in that agreement. The respondent Irwin, in his 
answer, denied the alleged agreement, and the alleged use of 
his daughter’s money in making the purchase, in these words : 
* Respondent purchased the said property in his own name, and 
claims that he bought the land for himself only. He did not 
use the money of the said Mary, his daughter, in making said 
purchase, but used his own money only ; borrowing some of said 
money, and giving a mortgage to secure the same. [Respondent 
does not say, and has not said, that he used a large amount of 
said Mary’s money in the purchase of said land. What he does 
say is, that he gave said Mary certain moneys, a portion of 
which, amounting to 86,700, she returned to him; and that said 
sum was used in part,in the purchase of said property, real and 
personal.” Tle also pleaded the statute of limitations of three, 
six, and ten years. On final hearing, on pleadings and proof, 
the chancellor dismissed the bill, but without giving any reasons 
for his decree, so far as the record shows ; and his decree is now 
assigned as error. 


Humes & Gorpox, for appellant.—The testimony in this 
case being identical with that in the case of /rivin v. Bailey, 
at the present term, the appellant relies on the argument sub- 
mitted in that case on the facts. That a resulting trust in the 
lands is established by the evidence, see Cuple v. McCollum, 
27 Ala. 461; Crothers v. Lay, 51 Ala. 390, That the statute of 
limitations is not available as a defense, where there is an ex- 
ress and continuing trust, as here, see cases cited in 2 Brick. 
Digest, 217-18, $$ 9-12. 


Wacker & Suerpy, contra. (No brief on tile.) 


BRICKELL, C. J.—Whether the agreement the bill seeks 
to enforce, so far as it concerns lands, is not offensive to the 
statute (Code of 1876, § 2199) prohibiting the creation of trusts 
in lands otherwise than by writing, is not a question now pre- 
sented. The statue is a substantial re-enactment of the seventh 
and eight sections of the English statute of frauds, though dif- 
fering in phraseology, and has the same purpose,—the requisi- 
tion of written evidence of trusts concerning lands, and the pro- 
hibition of the enforcement of such trusts resting merely in 
parol, when they arise from the agreement of the parties, and 
do not result from the implication or construction of law. 
Patton v. Beecher, 62 Ala. 579. A defense arising under the 
statute of frauds, unless upon the face of the bill it is shown 
the agreement sought to be enforced is not in writing, must be 
pleaded ; and if not pleaded, and the agreement is admitted, or, 
if denied, is established by proof, it will be enforeed.— utter- 
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son v. Ware, 10 Ala. 444. The statute of frauds was not 
pleaded by the defendant Irwin ; he rested upon a denial of the 
making of the agreement; and the case is consequently reduced 
to the inquiry, whether the agreement as alleged is proved. 

Though the statute of frauds is not pleaded or relied upon, it 
is essential that the trust, so far as it concerns lands, should be 
plain and unambiguous, and shown by clear and convincing 
evidence.—Slocum v. Marshall, 2 Wash. C. C. 397; Mercer v. 
Stark, 1 Sm. & Mar. Ch. 479. And if it is intended to fasten 
a trust upon personal property, created verbally, and depend- 
ent upon merely oral testimony, the testimony ought to be 
clear and explicit.—Perry on Trusts, § 77. We have carefully 
examined the evidence in this cause, and are of opinion that it 
is too conflicting, vague and indefinite, to establish the agreement 
alleged. Such was the conclusion of the chancellor, and his 
decree must be aftirmed. 





Harris v«. Moore. 


Bil in kquity by Creditor, to set uside Fraudulent 


Cone Yance s. 


lL. Parties to bill.—When a creditor at large tiles a bill to reach and 

subject lands alleged to have been fraudulently conveyed by his debtor 
Code, § 3886), the debtor himself, if living, is a necessary party defend- 

ant to the bill; and if he obtains a discharge in bankruptey pending the 
suit, his assignee is a necessary party defendant. 

2. Testimony taken before cause is at issue. —Testimony taken ina 
chancery cause before the cause is at issue as to a material defendant, is 
not admissible as evidence against him for any purpose. 

3. Suits by foreign executors or administrators.—Under the statutes 
which were of force in 1867 (Rey. Code, §§ 2293-94), a foreign executor 
or administrator on the estate of a person who, at the time of his death, 
was not an inhabitant of this State. but had property here, was not au- 
thorized to maintain a suit here, if letters testamentary or of administra- 
tion had been granted here; and under the law as since amended (Code, 
§§ 2637-38), while he is authorized to maintain suits and recover proper- 
ty here, on compliance with prescribed conditions, notwithstanding the 
prior appointment of a domestic administrator, the statute expressly de- 
clares that, ‘‘ belore a judgment is rendered in his favor, he shall prove 
to the court that he has complied in all respects with these conditions, 
and, failing to do so, can not recover.”’ 

Same.—In a suit brought by such foreign executor or administrator 
without a compliance with these statutory conditions, his bill being dis- 
missed by the chancellor on other grounds, although his right to main- 
tain the suit was denied by special plea; this court is bound to affirm 
the decree, although the statute of limitations has since barred a recovery 
by the domestic administrator. 
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Aprrats from the ¢ ‘hancery Court of Madison. 
Ileard before the Hon. N.S. Granam. 


L. P. Warker, and Cananiss & Warp, for appellant.—The 
chancellor dismissed these bills on three several grounds: _ Lst, 
that the jurisdiction of the court could not be sustained under 
the act of IST7 (Code, § 2637), because the bills were tiled be- 
fore the passage of that statute; 2d, that the jurisdiction of the 
court in Tennessee, by which the complainant’s letters were 
granted, was not proved; 3d, that the execution and indorse- 
ment of the notes, on which the suits were founded, was not 
proved. In each of these positions, the appellant contends that 
the chancellor erred. (1.) The act of 1877 contains an express 
provision, making it applicable to suits then pending ; and this 
— is not obnoxious to any constitutional provision. ee 

. Matthews, 40 Ala. 547: Peevey v. Cabaniss, 70 Ala. 255. 
For analogous decisions, see cases hoary in Ist Brick. Digest, 
364, N dO: 365, N 403 361, § 158; 373, $ 175. (2.) The grant 
of letters in Tennessee was , certified 2 as ; required by the act of 
Congress of 1790, and was entitled to the same credit and ef- 
fect in Alabama as in Tennessee.—-//ampton v. McConnell, 
: Wheaton, 234; Slaughter v. Cunningham, 24 Ala, 260; Gunn 

. Howell, 27 Ala. 663. (3.) The original notes were produced, 
ak their execution not being denied by sworn plea, no other 
proof was necessary.—Code, § 3036; Bonner v. Young, 68 Ala. 
35. (4.) The demurrer to the bill, for not alleging that there 
was no resident administrator, was properly overruled.—(C'/Joud 

. Golightly, 5 Ala. 654. The case last cited answers the argu- 
nator that complainant failed to prove a compliance with our 
statutory provisions, as required by section 2638 of the Code. 
Proof of such compliance was not required by the appellees, 
nor was its absence noticed by the chancellor; and the objec- 
tion ought not to prevail in this court, to prevent a reversal, 
after a recovery by the domestic administrator has been barred 
by the statute of limitations. 


Jno. D. Branpox, contra.—(1.) The demurrer to the bills 
raised the question of the jurisdiction of the court, and was 
weli taken. It is a fundamental rule of equity pleading, that 
the bill must state a case within the appropriate jurisdiction of 
the court.—Chase v. Palmer, 25 Maine, 341; Hay v. Parker, 
12 Pick. B45 _Stephe nson v. Davis, 36 Maine, 73; Story’s Eq. 
Pl. §§ 241, 257, 260-61 ; Mitford & Tyler’s Pl. Eq. 246-48, 
Amer. ed. 1876: Me Donald + . Insurance Co., 56 Ala. 470. 
(2.) Complainant sues by clitin of letters of administration 
granted by the County Court of Davidson county, Tennessee, 
and alleges in her bill that said court had jurisdiction “to grant 
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letters testamentary ;” and there is no proof of the laws of 
Tennessee, though defendants denied and demanded proof. 
As to this matter, the allegations and proof are equally defect- 
ive—Gunn v. Howell, 27 Ala. 663; Woodward v. Donally, 
27 Ala. 198; Cockrell v. Gurley, 26 Ala. 405; Bradley uw. 
Vorthern Bank, 60 Ala, 252; Minniece v. Jeter, 65 Ala. 222; 
MeDonald v. Insurance Co., 56 Ala. 470; 1 Greenl. Ev. § 480; 
2 Brick. Dig. 330, $3. (3.) There was no proof that the notes 
were executed by W. II. Moore, and indorsed by the payees to 
Harris; and these were material averments, and should have 
been proved.—MeLane & Plowman v. Piddle, 19 Ala. 180; 
MeNinley v. Irvine, 13 Ala. 681. (4.) There was no decree 
pro confesso against Moore before his bankruptcy, and none 
was taken against his assignee; nor was there such a decree 
against D jankhead. The cause was, therefore, not at. issue. 
Rules Ch. Pr., Nos. 30, 33,52; Welntosh v. Atkinson, 63 Ala. 
241: WeGeheev. Lehman, Durr & Co. 65 Ala. 315. (5.) 
Moore's discharge in bankruptcy was pleaded and proved, and 
the debts sued on were barred.—Bump on Bankruptey, 518, 
b24: Nat. Bank +. Olcott, 46 N.Y. 12; Miller v. Me henzie, 
20 Amer. Rep. 111. The bills should have been dismissed, 
because filed within less than cog jonths before Moore's peti- 
tion in bankruptey was filed.—U. 8. Rev. on it. $ 5044; 8 Bank. 
Reg. 473,495; 31 Md. 478; 22 W allace, 394. (6.) When these 
bills were tiled, there was no law iia them, because 
there was a resident administrator already appointed in Ala- 
bama; and the point was presented by plea, regularly tiled, 
after the demurrer was overruled. After the causes had been 
submitted for decision, and while they were under considera- 
tion by the chancellor, the act of February 5th, 1877, now 
forming section 2637 of the Code was passed; and in it was 
incorporated a special provision covering these cases, and de- 
claring that they should not be “abated, barred, or affected,” 
by the grant of administration here before the bills were filed. 
This, feature of the statute, it is insisted, is an unwarranted in- 
terference with vested rights, and a clear usurpation of judi- 
cial functions by the legislative department. A right to sue is 
the very foundation of jurisdiction; and while the legislature 
may cure irregularities in existing proceedings, it can not con- 
fer jurisdiction where none existed at the commencement of the 
suit. It is the duty and prerogative of the General Assembly 
to determine what the law shall be in future—to law down 
new rules for the regulation of future controversies; but its 
resolves can not be made to retroact upon past or pending con- 
troversies, so as to create a liability or remedy in the particular 
case which did not exist before. The courts must determine 
pending causes by existing laws, and the legislature has no 
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power to define their statvs, or to interfere between the parties, 
so as to confer a right of action, or impose a liability, where 
none existed at the commencement of the action.—Cooley’s 
Const. Lim. 369, 371, 94: 1 Bla. Com. 44; WeDaniel v. Car- 
rol], 19 Illinois, 228; Denny v. Mattoon, 2 Allen, 361; Wal 
wle vw. Elliott, U8 Indiana, 259; .Velson v. Roundtree, 23 Wis. 
367; Griffin v. Cunningham, 20 Grat. 109; Richards v. Rote, 
68 Penn. St. 248: State v. Dohe rty, OO Maine, 504; Steele v. 
Steele, 64 Ala. 438; State v. Fleming,7 HUumph. 152; Burt v. 
Williams, 24 Ark. 91; Jackson v. Phelps, 3 Caines, N. Y. 69; 
Calder v. Bull, 3 Dallas, 386; Greenough v. Greenough, 
11 Penn. 48; Taylor ve. Place, + R. 1. 324: Merrill v. Sher- 
hurne, 1 N. H. 199: Lewis vp Webb 3 Greenl. 140: Bates x. 
Kimball, 2 Chip. 77; [olden v. James, 11 Mass. 396; Carle- 
ton v. Goodwin, 41 Ala. 153: Lnsurance Co. v. Boykin, 38 Ala. 
513: Sanders v. Cabaniss, 43 Ala. 173: Weaver xv. La ley, 
43 Ala. 224: Wharton »v. Cunningham, 46 Ala. 595; ioe 
v. Downey, 19 Amer. Rep. 656; State v. Tappan, 9 Th. 622; 
Yancey v. Yancey, 5 Ueisk. 365. (7.) Even it the act of 1877 
can be made to apply to these cases, so as to cure the original 
want of jurisdiction, the bills were nevertheless properly dis- 
missed, because the complainant failed to make proof of her 
compliance with its provisions; and therefore, in the impera- 
tive words of the statute (Code, § 2638), she “can not recover.” 


STONE, J.—These causes, which are identical in their 
main features, were long pending in the Chancery Court. The 
bills were filed in 1867, and the decrees were rendered in June, 
1881, dismissing the bills. The chancellor, in his opinion, 
points out certain alleged imperfections in the preparation of 
the causes, and adds, “there are other irregularities.” 

According to the averments of the bills and the proof, Wil- 
liam II. Moore became largely indebted to Benjamin D. Harris, 
a resident of the State of Tennessee. Harris died intestate, 
and Letitia J. Harris was appointed and qualified as his admin- 
istratrix in the State of Tennessee. She brought these suits, 
as such administratrix, and in virtue of that appointment, under 
section 3886 of the Code of 1876. She sues as a creditor at 
large and without a lien, and seeks to subject to the payment 
of her claims certain real estate, alleged to have been conveyed 
by Wm. H. Moore with intent to defraud his creditors. The 
conveyances were to his children, and recited large indebted- 
ness as the consideration. When these bills were filed, the 
children, grantees in said deeds, were all infants under twenty- 
one years of age. William H. Moore, the debtor and maker of 
the notes, was made a party defendant, and was a necessary 
party. 
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Very soon after the bills were tiled, Wm. H. Moore became a 
voluntary bankrupt, and H. L. Clay was appointed his assignee. 
At the June term, 1868, of the Chancery Court, the following 
minute-entry was made: 

“ Letitia J. Harris, adm’r, ) Came the parties by their solic- 

v. -itors, and comes also into open 

William H. Moore e¢ a/. \ court Hugh L. Clay, assignee in 
bankruptey of respendent, William I. Moore: and “by his 
consent this suit is revived [against] him as such assignee.” 

At the December term, 1875, William II. Moore filed his 
plea of discharge in bankruptcy, accompanied by acopy of the 
certificate of discharge, which shows that it was granted Octo- 
ber 27, 1870. This is the only pleading by Wm. II. Moore 
found in the record; and no decree pro confesso was taken 
against him. 

On the 27th January, 1877, there was filed in the register’s 
oftice the written admission of complainant’s counsel that Wm. 
Il. Moore had received his certificate of discharge in bank- 
ruptey on 27th October, 1870. The record contains no answer 
or other pleading by Hugh L. Clay, the assignee, nor were any 
decrees pro CONTESSO taken against him. 

Much of the testimony of complainant was taken in 1868, 
and the parties continued to take testimony, at intervals, up to 
187). 

It can not be gainsaid, that Wim. II. Moore, until he became 

an adjudged bankrupt, was a necessary party; and that any 
testimony taken before that time, without first putting the 
cause at issue with him, if any testimony was so taken, was 
irregular; and such testimony can not be looked to, as proving 
anything.—Rule 51, Ch. Practice. It is equally clear that, 
after said Moore was adjudged a bankrupt, and Hugh L. Clay 
was appointed his assignee, he became a necessary party, and 
testimony could not be lawfully taken in the cause, until it was 
put at issue with him. The result is, that none of the parol 
testimony taken in the cause, was lawfully taken, and the aver- 
ments of the bill are unsustained by proof legally taken. But 
we do not decide the causes on this ground. 

Benjamin D. Harris, the intest: ite, as we have shown, was a 
resident of the State of Tennessee, at the time of his death. 
Letitia J. Harris, the complainant in these suits, became his 
domiciliary administratrix, and she brought these suits in that 
right. When these suits were commenced (in 1867), there was 
a resident administrator of said estate, appointed by the Pro- 
bate Court of Madison county, Alabama, and discharging the 
duties of the trust. Our statute (Rev. Code, § 2993) then 
provided, that “any executor, or administrator, who has ob- 

tained letters testamentary, or of administration, on the estate 








512 : SUPREME COURT [Dec. Term, 
(Harris v. Moore. } 


of a person who was not, at the time of his death, an inhabitant 
of this State, in any other of the United States (no letters tes- 
tamentary or of administration having been granted in this 
State), may maintain suits, and recover or receive property in 
this State,” on certain specified conditions. Letters of admin- 
istration having been previously granted in this State, it is 
manifest this statute did not authorize the bringing of these 
suits. 

So the law remained until 1877,—nearly ten years afterwards. 
A statute was then enacted, which became and is section 2637 
of the Code of 1876. This was intended to so vary the former 
law, as to allow suits brought as these were to be prosecuted to 
judgment, whether brought before or after the enactment of the 
statute. The validity of the retroactive feature of this statute 
is claimed to be supported by Page v. Mathews, 40 Ala. 547 
(limited in Carleton +. Goodwin, 41 Ala. 153); Peevey v. Cab- 
anis, T0 Ala. 253. The latter statute, however, did not Bee” 
section 2294 of the Revised Code, which is retained, and con- 
stitutes section 2638 of the Code of 1876. That seetion de- 
clares, * It is necessary that the plaintiff, before a judgment is 
rendered, should prove to the court that he has complied i in all 
respects with the provisions of the preceding sce tion, and, fail- 
ing so to do, he can not recover.” Among the provisions of 
the preceding section, it is enacted that such administrator of 
another State, suing in this, must record in this State a copy of 
the letter of administration, and give bond. Neither of these 
things is shown to have been done in this case. And section 
2637 of the Code of 1876 permits an executor or administrator 
of foreign appointment to maintain suits, and recover or receive 
i Ded in this State, only when he has previously recorded 
iis letter of appointment and given bond; which fact he must 
prove to the court before he can recover.—Code of 1876, 
S$ 2638. 

It is contended for appellant, that the failure of the present 
records to affirm these statutory requirements were complied 
with, can not become a question in this court. Cloud v. Go- 
lightly, 5 Ala. 653, is relied on in support of this argument. 
That case arose and was decided under the act of 1821, found 
in Clay’s Digest, 227, § 31. The act of 1821, though in many 
respects similar to the provisions of the Revised Code on the 
same subject, is in phraseology somewhat different. The re- 
quirements of the old law were, that unless the letters testa- 
mentary, or of administration, were recorded in the proper 
county, and a certificate thereof produced before judgment ren- 
dered, “the court may direct a non-suit to be entered.” In the 
ease of Cloud v. Golightly (supra), the suit was by a foreign 
administrator, and the plaintiff had judgment in the court be- 
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low. There was no plea of ne wrques administrator, but there 
was simply a demurrer to the declaration. The record did not 
show that plaintiff, who claimed judgment by virtue of his for- 
eign appointment, had complied with the requirements of the 
act of 1821 in such cases. The main error relied on was the 
failure of the record to show such compliance affirmatively. 
This court, after ruling that the defense insisted on should have 
been raised by special plea, laid down the rule in a case like 
that, as follows: * The court in which the foreign executor or 
administrator sues, may, of its own motion, require the pro- 
duction of the letters testamentary, &e.; and should, when its 
production is insisted on by the defendant, require it before 
judgment. But the omission of the record to show whether 
such a requisition had been made or insisted on, is not an error 
affecting the regularity of the proceedings.” Let it be remem- 
bered that, in that case, the judgment of the court below was 
for the plaintiff; and it was not shown that the failure of the 
plaintiff to record the letters of administration before judgment 
was rendered, was brought to the notice of the court. It could 
not be raised on demurrer, for it was not required to be done 
before suit brought. The effect of the ruling was, that such 
question could not be raised in this court, unless * the defend- 
ant had appeared in court, and insisted that the plaintiff should 
entitle himself to judgment, by producing the evidence of his 
representative character; when the court would have been 
bound to act, and its refusal would have been fatal to the judg- 
ment.” 

The present statute is different. Its language ($§ 2638) is: 
“Tt is necessary that the plaintiff, before a judgment is ren- 
dered, should prove to the court that he has complied in all re- 
spects with the provisions of the preceding section, and, fail- 
ing so to do, he can not recover.” The chancellor dismissed 
these bills, and the records fail to show the plaintiff had com- 
plied with the provisions of that section—2637. Counsel 
concede, in their arguments, that there was not a compliance 
with these provisions; and yet we are asked to reverse his de- 
crees, and to grant relief, in the total absence of such compli- 
ance. Can we do so, in the very teeth of the statute, which 
declares that, in such conditions, the plaintiff * can not recover ¢” 
It should also be noted that, in these cases, there was a special 
ylea, interposed in the court below, and insisted on there and 
oes, that the complainant received her appointment in a for- 
eign jurisdiction, and as such had no authority to maintain 
these suits. On this issue, was it not incumbent on the com- 
plainant, even under the act of February 5th, 1877 (Code, 
$ 2637), to show herself entitled to decrees, by proving she had 
complied with its requirements / 
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In the case of Hatchett v. Berney, 65 Ala. 39, the court, in 
discussing the power of a foreign administrator, said: “While, 
as to suits for the recovery of the assets, the title and authority 
of the personal representative of the last domicile of the de- 

ceased is confined and limited to the territorial jurisdiction of 
the government from which they are derived, or extended only 
to the residuum after the satisfaction of the claims and rights 
of residents of other jurisdictions in which ancillary adminis- 
tration may be taken; there is now presented a different ques- 
tion—whether, in the absence of a domestic administration, his 
title and authority may not be voluntarily recognized, and debts 
paid to him, or other assets surrendered ; such payment or sur- 
render affording full protection against the claim of a domestic 
administrator subsequently appointed. . . . . Each State 
has the right and power of determining the disposition of all 
property havi ing an actual situs within its jurisdiction, and the 
administration of it on the death of the owner. The personal 
representative of the last domicile may be left to the right and 
authority the general law recognizes; or that may be enlarged, 
and the right and authority of a domestic personal representa- 
tive may be conferred on him, so far as is deemed politic; or 
all recognition of his right and authority may be withdrawn, or 
the terms on which he may exercise it and the validity of his 
acts recognized, may be prescribed. 

“The statute of force when the transactions referred to in 
the bill occurred, authorized a foreign executor or administra- 
tor, who had obtained in any other of the United States letters 
testamentary, or of administration, on the estate of a person 
who was not at his death an inhabitant of this State, to main- 
tain suits, and recover or receive property in this State, ge 
condition that, before judgment or receipt of the property, a 
copy of his letters, duly authenticated, was recorded in the 
office of the judge of probate of the county in which suit was 
brought, or property received ; and giving bond, with two good 
and sufficient sureties, pay able to, and approved by the judge 
of probate, in such amount as may be prescribed, to be deter- 
mined with reference to the amount to be recovered or re- 
ceived, with condition to administer faithfully such recovery 
or property received. Before obtaining judgment, he w: 
bound to prove a compliance with this ‘condition ; and when 
there had been a compliance with the condition, the recovery 
of judgment, or a delivery of the property to him, was a protec- 
tion to the defendant, or person delivering the property, to the 
extent of such judgment, or value of such property.—Code of 
1876, §§ 2637-2640. 


“The statute is permissive, and prohibitory. It confers on 
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the foreign executor, or administrator, the privilege or liberty 
of suing in our courts, without taking out new letters here, 
and the right of receiving, without suit, assets which are here 
situate. Each subject is embraced and dealt with by the stat- 
ute; not only the privilege of suit by virtue of his original 
administration,—a privilege he did not have by the general law ; 
but the right of receiving without suit assets here situate,—a 
right the general law recognized, when there was no domestic 
administration; and each is placed upon the same footing. 
The judgment obtained by him is a protection to the defend 
ant, only when he has complied with the statutory condition ; 
and the voluntary delivery of property to him, without suit, 
ean be supported, only when there has been such compliance. 
Though the statute does not, in words, express a prohibition of 
suits, or the voluntary delivery to him of property, in the ab- 
sence of a compliance with the condition ; yet such is its man- 
ifest spirit and intent. It prescribes the terms, upon which he 
may exercise here the authority derived from a foreign juris- 
diction; and to the extent to which there might be recognition 
of such authority, in the absence of compliance, there would 
be practical contravention of the legislative will.” 

In Sloan v. Frothingham (same volume, 593), it was said: 
“In Hatchett v. Berney, at the last term, it was held, that our 
statutes were in their terms prohibitory of the exercise of any 
authority in this State, by executors or administrators deriving 
authority from a foreign jurisdiction, and that payment made 
to administrators appointed in Tennessee, the domicile of the 
creditor, of a debt secured by mortgage on lands situate in this 
State, could not be sustained against the claim to foreclose, of 
a domestic administrator, subsequently appointed, except so far 
as such payments had been properly applied in payment of 
debts, or in making distribution. Adhering, as we are con- 
strained to do, to that construction of the statutes, the personal 
representatives of Cary, deriving their appointment from a tri- 
bunal in New York, not having recorded their letters of ad- 
ministration, and given bond, could not have received payment 
of the mortgage debt, if it had been tendered to them by the 
mortgagor. They could not have given any discharge, or en- 
tered on the record of the mortgage the fact of its satisfaction. 
The power of sale in a mortgage, in the language of the statute, 
is part of the security; and while the statute declares it may 
be exercised by any person, or the personal representative of 
any person, who becomes entitled to the money secured, it is 
intended that only such persons as are entitled to the money, 
and have the capacity of giving for it valid‘and operative ac- 
quittances, can or shall exercise the power.”—See, also, Voonan 


v. Bradley, 9 Wall. 394. 
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The statutory provisions ander which our former rulings, 
noted abovet were made, are, on the question under considera- 
tion, identical with those which must govern these cases. Un- 
der those rulings, while a judgment or decree in favor of a for- 
eign administrator, recovered without performance of the stat- 
utory pre-requisites (without which the statute declares * he can 
not recover”’), is binding and conclusive on the defendant; yet 
a payment of such judgment or decree will be no defense to a 
suit on the same demand, brought by a resident administrator. 
And we are asked to reverse the chancellor's rulings, and to 
render decrees here, which will place the defendants in these 
suits in the very category supposed above. In the absence of 
proof that complainant had complied in all respects with the 
provisions of section 2637 of the Code of 1876, it was the duty 
of the chancellor to dismiss the bills. He did so, and committed 
no error, although he may have given other reasons for it. He 
did what the statute required him to do, and we can not say he 
erred therein. 

It is no answer to this argument, that the claims sued on 
are now barred by the statute of limitations, and that therefore 
the defendants are not liable to a second recovery by the resi- 
dent administrator. We are declaring a rule, which must be 
alike applicable to all eases. A conditional right to recover 
can not be enforced as matter of right, without showing a com- 
pliance with the conditions precedent to the assertion of such 
right. 

We have stated above that the act of February 5th, 1877 
(Code, $ 2637), is, on its face, made retrospective ; applicable 
to suits commenced before, as well as those commenced after 
its enactment. Without that statute, these suits could not be 
maintained, no matter how meritorious the claims they severally 
assert. The efficacy of the retrospective feature has been as- 
sailed; but we prefer to remain uncommitted on that question, 
until it comes before a full bench. 

Let the decrees of the chancellor be aftirmed. 


Brickett, C. J., not sitting. 
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Life Association of America v. Neville. 


Bill in kiyuity hy Nure ty against Cre ditor, asking Injunction 
and (anc Hlation of Note and Mortgage. 


1. Dise harye or surety by tender, or offer to pay hy prine ipal. —A for- 
mal tender to the creditor, by the prine ipa « debtor, of the full amount of 
the debt after maturity, and the refusal of the creditor to accept it, dis- 
charge the surety ; but a general offer to pay, not having the formalities 
of a legal tender, and not definitely retused by the creditor, has no legal 
effect on the liability of the surety, unless it operates to his injury or pre- 
juclic e. 

2.) Same.—f the principal debtor was insolvent at the time when such 
informal offer was made and declined, the creditor’s failure to accept it 
opera ites to the prejudice and injury of the surety, and therefore dis- 
charges him. 

3. “?P reat of collateral fact. —When a fact arises collaterally, the rules of 
evidence do not require as strict proof of its verity, as when it is directly 
in issue. 

4.0 Proof of insolvency of decedent's estate. —When notes and other pre- 

sumptive evidences of de ‘Dt are duly filed against a decedent ‘sestate, ex- 
ceeding in amount the available assets, the estate is, prima facie, insol- 
vent; and proof of these facts suttciently establishes the insolvene y of 
the estate, when the question arises collaterally, although some of ‘the 
claims may be litigated. 
Dd. clyent’s authority to collect or retain.—An agent of an insurance 
company, having authority fo seft/e a poliey of insurance on the life of a 
deceased person, Whose estate is insolvent, has implied power to retain 
for adebt due from the decedent to the company, when the administrator 
offers to allow it. 

6. Sufficiency and weight of proof.—The general’ principle is recog- 
nized, that when the evidence leaves a disputed fact in doubt and uncer- 
tainty, the issue must be found against the party on whom rests the bur- 
den of proof; yet courts and juries should rather weigh the testimony 
than count the witnesses, and should not render a decision on a mere 
preponderance which fi uils to produce a proper conviction in their minds. 

7. Contents of trawsci “ipe; opiiion on for mer appeal, —An opinion de- 
livered by this court, on a former appeal, is not properly a part of the re- 
cord on a second appeal, and no costs will be allowed for it. ‘* This rule 
has been heretofore announced, and the court sees fit to declare its pur- 
pose to adhere strictly to it in the future.”’ 


Arrest from the Chancery Court of Madison. 

Heard before the Hon. N.S. Graiam. 

This case was before the court at its December term, 1879, 
on appeal from a decree dismissing the bill for want of equity ; 
when the chancellor's decree was reversed, and the cause re- 
manded.—63 Ala. 419 The bill was filed on the 20th May, 
1879. by James T. Neville, as the administrator of the estate of 
Worley White, deceased, against the present appellant, a cor- 
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poration chartered under the laws of Missouri, but doing busi- 
ness, through its agents, in Alabama. Its object and prayer 
was to enjoin a sale of lands under a power contained in a mort- 

ge, and to have the mortgage and secured note cancelled and 

eclared satistied, on the ground that said Worley White signed 
the note only as the surety of one Mike White, since deceased, 
and was discharged from liability because, on a settlement had 
between said corporation and the widow and administratrix of 
said Mike White, the corporation paid to said administratrix the 
sum of $7,500 on a policy of insurance on the life of said Mike 
White, and failed to retain the amount due on said note, al- 
though the administratrix offered to allow it, and the estate of 
said Mike White was insolvent. The amount of the policy was 
$10,000, but $7,500 was paid and received in full satisfaction of 
it. The settlement was made, or agreed upon, May 25th, 1878, 
by and between A. K. Fassett, the special agent of the insurance 
company, and L. W. Day, as the attorney of said administratrix. 
The defendant, in its answer to the bill, denied that the estate 
of said Mike White was insolvent, and denied that there was 
any offer by the administratrix, or by her attorney, to allow the 
amount of the note to be included in the settlement, or to be 
deducted from the amount of the policy; and these two ques- 
tions of fact were the principal matters controverted. 

Said L. W. Day, whose deposition was taken by the com- 
plainant, thus testified: ‘“ The said note for $1200 was referred 
to in a conversation, or conversations, between said A. K. Fas- 
sett and myself, during his stay in Huntsville, pending an at- 
tempt to adjust the claim of Mrs. Mike White against said Life 
Association of America. I do not remember that it was men- 
tioned at the time of the making of said receipt indorsed on the 
policy, as that receipt was the result of a settlement and com- 
promise before that time agreed on. I will not attempt to state 
the exact conversation between said Fassett and myself, regard- 
ing said note. In substance, I suggested to him that, in the 
settlement between Mrs. White and said association, the debt 
of $1200 be deducted from the amount which should finally be 
agreed on as payment to Mrs. White to satisfy the policy on 
her husband’s life. He declined to adjust the $1200 debt, say- 
ing that they settled, or, possibly, that he preferred to settle, 
one thing atatime. . . . Ido not think the matter was 
mentioned at the time the money was paid. Mr. Fassett had 
declined to adjust said $1200 debt, as before stated, and the 
compromise was made for $7,500, wholly aside from any con- 
sideration of said $1200 debt. My best recollection is, that 
nothing was said about the note on the day the payment was 
made in settlement of the policy. I can not state who first in- 
troduced the subject of the $1200 note. I suggested that it 
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enter into and become a part of the settlement we were attempt- 
~~ make.” 

assett, whose deposition was taken by the defendant, denied 
that any offer was made as stated by Day, and thus testified : 
“] visited Huntsville, in May, 1878. I went there to settle 
a policy on the life of Mike White, deceased, which policy was 
in the Life Association of America. I was the special agent of 
said association to settle said policy. Ithink I know of the 
$1200 note mentioned. My impression is, I did not have the 
note with me. I am quite sure I never saw the note referred 
to. When I came to Alabama to settle said policy, I knew 
that defendant helda note on Mike and Worley White, but the 
note was not due, the interest having been paid, and the note 
thus extended. Neither said Day nor Mrs. White ever pro- 
posed to me to pay said note, or to receive the same as part 
payment of said policy on the life of Mike White. I did not 
settle the policy, but gave the money, $7,500, to Mr. Shelby, 
the lawyer, to settle it; and he roan me the policy receipted. 
As defendant’s agent, I did settle the policy; but the money 
was paid through Mr. Shelby, as my agent.” 

As to the solvency or insolvency of Mike White’s estate, said 
L. W. Day thus testified: “The debts presented against said 
White’s estate amount to about $9,456, [with ¢] interest. The 
entire assets that have come to the hands of the administratrix 
would amount to about $7,800. Estimating the liabilities of 
said estate by the debts presented, it would be insolvent.” He 
further stated, in answer to cross-interrogatories, that said ad- 
ministratrix, acting under his legal advice as her attorney, had 
pe several of the debts in full, and added: “It is true that 

consider said estate sulvent, but its solvency depends upon 
the result of litigation now pending in this court, under a bill 
filed by Mrs. White as such administratrix, to compel the can- 
cellation and surrender of notes for a large amount presented 
against said estate ; and my belief in the solvency of the estate 
is, of course, based on my opinion that she is entitled to, and 
will obtain, a decree in her favor under said bill.” This was 
all the evidence adduced in reference to the condition of said 
White’s estate. 

On final hearing, on pleadings and proof, the chancellor held 
the complainant entitled to relief, and rendered a decree as 
prayed in the bill; and his decree is now assigned as error. 


Watker & Suecsy, for appellant. 
D. P. Lewis, contra. 


SOMERVILLE, J.—There seems to be little or no doubt as 
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to the doctrine, that if the principal makes a formal tender to 
the creditor, of the full amount of a debt already due, the 
creditor is bound to aecept it, or, if he refuses to do so, the 
surety will be discharged.— Brandt on Suretyship, 8 295. It is 
regarded, sometimes, as an extension of the loan, to which trans- 
action the surety was not a party, and by which, therefore, he 
is not bound.— MeQuesten v. Noyes. 6 N. WH. 19. And, 

other times, it has been pronounced a sort of fraud on the 
surety, whose relationship is said always to import entire good 
faith, and the utmost contidence.—Sui//e v. Elinore, 2 Paige, 497. 

The rule is not precisely the same, where there is a general 
offer to pay made by the principal, without the formalities of a 
le gak tender, and wnaecompanied by a detinite refusal to accept 
on the part of the creditor. Such an informal offer, when re- 
fused by the creditor, is generally construed as a mere gratui- 
tous indulgence, having no legal effect upon the liability of the 
surety, unless it ope rates to prejudic or injure him. Such is the 
doctrine recognized in White's Adw’r v. The Life Association 
of America, 63 Ala. 420, the title under which this case was 
reported when last before this court on appeal. It was also ad- 
judged in that case, after a most thorough and exhaustive re- 
view of the authorities, that if the principal was /nso/rent at 
the time of the tender, thus informally made and declined, the 
case would no longer be one of mere gratuitous indulgence, 
such as the law tolerates with complacency, but of positive 
wrong to the surety, discharging his liability, because it operates 
to his prejudice and injury. It is unnecessary that we should 
further discuss these propositions. It is enough to announce 
that we here re aftirm them. 

The evidence contained in the record is, in our opinion, suf- 
ficient to show, prima facie at least, that the estate of Mike 
White, the principal maker of the note due the appellant, was 
insolvent at the time of the transaction in question, in May, 
1875. When a fact arises collaterally, the rules of evidence 
never exact as cogent proof in affirmation of its verity, as where 
it is directly in issue. If the notes of the intestate, and other 
presumptive evidences of his indebtedness, which are presented 
for payment to the administrator, exceed in amount the assets 
of the estate, which are available for the payment of debts, a 
prima facie case of insolvency exists. It is immaterial that 
some of these claims are in litigation, and are alleged to have 
been settled. If they are in the form of promissory notes, or 
other like written acknowledgments of indebtedness, which are 
in the possession of the creditor, the law does not presume they 
are paid, but the-onws of such a defense is cast upon the maker. 
The proof seems clear that the estate was insolvent, provided 
the controverted debt of some eight thousand dollars, then in 
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process of chancery litigation, remained unpaid as a subsisting 

claim against it—-a fact which must be assumed, in the absence 

ot proof to the contrary. 

It is urged that Fassett had no authority to collect the twelve 
hundred dollar debt due by White’s estate to the Life Associa- 
tion of America, and that for this reason he was excusable for 
not accepting the offerof payment, even if,in truth and fact, it 
was made. Fassett is shown, however, to have been invested 
with the power ¢o seft/e the policy of insurance on White’s life, 
—a debt which was then due his estate. This general power, 
we think, embraces the special one to retain for a debt due by 
an insolvent estate, when an offer to pay in this manner w 
made by oue representing the debtor. Especially issueh an in- 
ference justifiable, in view of the fact that the appellant fails, 
in its answer to the bill, to deny the possession of such authority 
by its constituted agent, and the agent himself evades an answer 
to a special interrogatory touching the matter. The fifth direct 
interrogatory to Fassett’s deposition, for example, reads as fol- 
lows: “ Did vou, or not, have with vou for collection, or au- 
thority to collect, a note against Mike White and Worley White, 
for 8120047 lnswers My impression is, that I did not 
have the note with me. I am quite sure I never saw the note 
referred to: thus aftirming nothing ineonsistent with the au- 
thority to collect. 

It is not contended by the appellee that there was any formal 
tender of the twelve hundred dollar debt to Fassett. It is only 
insisted that there was an offer to permit him to retain the debt, 
from the seven thonsand tive hundred dollars paid by the com- 
pany, through him, in compromise of the policy of insurance on 
the life of Mike White. There is a plain conflict in the testi- 
mony on this point. Day, who was the attorney for the admin- 
istratrix of White's estate, testifies very positively that the of- 
fer was made by him, and declined by Fassett, during the pro- 
gress of the negotiations; for what reason, it does not clearly 
appear, except that the refusal was not referred to any want of 
authority in the agent. Fassett, in his testimony, denies Day's 
statement, and asserts that neither he nor the administratrix 
ever madesuch an offer. When subjected to cross-examination 
on the subject, however, his answers do not evince that entire 
candor and freedom from equivocation, which should ever be the 
handmaids of truth, and the presence of which strengthens a 
deponent’s testimony as much as their absence must be construed 
to weaken it. While we fully recognize the principle, that 
whenever the evidence in a cause leaves a disputed fact in doubt 
and uncertainty, the issue must be found against the party upon 
whom the burden of proof rests; yet courts and juries should 
rather weégh than count the testimony of witnesses, and a de- 
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cree or verdict should never be found by them on a mere pre- 
nderance which fails to produce a proper conviction or satis- 
faction in their minds, if, indeed, such conviction can, strictly 
speaking, ever be said to exist, in the absence of a preponder- 
ance of the evidence.— Vanderventer v. Ford, 60 Ala. 610. We 
are not inclined to reverse the finding of the chancellor on this 
issue, as we are far from being convinced that he was in error. 
The opinion of this court, rendered on the former appeal 
taken in this case, is properly no part of this record,and should 
not have been copied in the transcript. No costs therefore will be 
allowed the register for this portion of the record,—a rule which 
has heretofore been announced, and one to which the court sees 
fit to declare its purpose to adhere strictly in the future.— Lake 
v. Security Loan Association, at the present term, ante, p. 207. 
The decree of the chancellor is affirmed. 


Srong, J., not sitting. 


Banks and Wood v. The State. 
Indictment for Murder. 


1. Presence of defendant in court when verdict is received.—The recitals 
of the judgment in this case, representing the trial and all its incidents 
as one continuous, unbroken proceeding, and stating that the defendants 
were present in court when the trial was begun, show with sufficient cer- 
tainty that they were also present when the verdict of the jury was re- 
turned and received. 

2. Asking defendant to show cause, if any, against judgment on verdict. 
When the record recites that, before sentence was pronounced on the de- 
fendants, each of them was asked what he had to say why the sentence 
of the law should not be pronounced on him, it will be presumed that 
the inquiry was made by the court, or in its presence, and by its author- 
ity, in proper form. 

3. Relevancy of evidence connecting third person with killing.—In a 
prosecution for murder, the evidence against the accused being altogether 
circumstantial, he may adduce evidence tending to show that the crime 
was in fact committed by another person; but such evidence, to be ad- 
missible, ‘‘ must relate to, and be derived from the facts and circum- 
stances of the killing;’’ and it is not permissible to prove, for this pur- 
pose, the hostile relations existing between the deceased and a third 

rson, who is not shown to have had any agency in the homicide, or to 
1ave been near the place where it was committed at the time of its com- 
mission. 

4. Sufficiency of circumstantial evidence.—The test of the sufficiency 
of circumstantial evidence, in a criminal case, is not whether it produces 
as = conviction as would be produced by the positive testimony of a 
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single credible witness, but whether it satisfies the minds of the jury to 
the exclusion of every reasonable doubt. 


From the Cireuit Court of Jackson. 

Tried before the Hon. H. C. Speake. 

The indictment in this case charged the defendants, Taylor 
Banks and Frances Wood, persons of African descent, with 
the murder of Turner Wood, “by shooting him with a shot-gun.” 
The defendants were separately arraigned, and each pleaded 
not guilty; and issue being joined on that plea, and a joint 
trial had, each of them was convicted of murder in the first 
degree; Taylor Banks being sentenced to death by hanging, 
and Frances Wood to imprisonment in the penitentiary for 
life. 

The judgment of the court, as set out in the transcript, was 
in these words: “Comes H. C. Jones, solicitor,’ &c., “who 
prosecutes for the State, and the defendants in their own proper 
persons, and by attorney; and the defendants having been ar- 
raigned at a former term of this court, by having the indict- 
ment read to them, and each of them having pleaded not guilty 
thereto; and it appearing to the satisfaction of the court, by 
the return of the sheriff of said county, that, pursuant to a 
former order of this court at this term, a copy of the indict- 
ment against the said Taylor Banks, together with a list of the 
jurors summoned for his trial, had been delivered by said sheriff 
to said Taylor Banks in person, at least one entire day before 
the 6th day of June, 1873, being the day set for his trial; and 
it further appearing to the satisfaction of the court, by the re- 
turn of said sheriff, that, pursuant to a former order of this 
court at this present term, a copy of the indictment against 
said Frances Wood, together with a list of the jurors summoned 
for her trial, had been delivered to Paul Jones, one of her 
counsel of record in this case, for lier, at least one entire day 
before the 6th day of June, 1883, the same being the day set 
for her trial; and now the said Taylor Banks and Frances 
Wood being in open court, the following jurors were drawn 
and charged, as required by law, to-wit,” W&e.; “and the said 
jurors being sworn according to law, thereupon the indictment 
was read to the jury, and the defendants again pleading not 
guilty thereto, and issue being joined on said plea; and after 
hearing the evidence and argument of counsel, and being 
charged by the court,” [the said jury] “upon their oaths, the 
defendants being in open court, returned the following verdict : 
‘We, the jury, find the defendants guilty of murder in the first 
degree, and sentence Taylor Banks to be hung, and Frances 
Wood to the penitentiary for life.’ And now the said Taylor 
Banks being asked, in open court, if he he had anything to say 
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why the sentence of the law should not be pronounced against 
him, and after hearing what he had to say, it is therefore or- 
dered and adjudged, that the sentence of the law be carried into 
effect, by hanging the said defendant, Taylor Banks, by the 
neck until he is dead, on Friday, the 27th day of July, 1883; 
and the sheriff of said county is charged with the execution of 
this order and sentence, in the mode prescribed by the statute. 
And questions of law having been reserved by said defendant, 
on the trial of this cause, for the consideration of the Supreme 
Court, it is ordered by the court, that the execution of this 
judgment be suspended until this case is determined by the 
Supreme Court.”. And the judgment then contained the same 
recitals, mutatis mutandis, in the ease of Frances Wood. 

The evidence against the defendants was entirely cireum- 
stantial, and the bill of exceptions purports to set out “all the 
evidence necessary to make the defendants’ exceptions intelli- 
gible:” but it is not necessary to set it out at length, and a econ- 
densed statement of it, if practicable, would subserve no useful 
purpose. The deceased, Turner Wood, was living with the 
said Frances Wood, one of the defendants, as his wife, when 
he was killed: and he was shot through the window of his 
house, or kitchen, soon after dark, on the night of March —-, 
1882. The State introduced evidence showing that the de- 
ceased and said Frances Wood had frequent quarrels, and that 
she had made recent threats against him, threatening to kill or 
to cut him if he beat her again, and saying “that she hada 
friend who would stand by her; that she had paid him thirty 
dollars, and would pay him forty more, ‘and ‘na less than tio 
weeks you will hear from it.” The State introduced evidence, 
also, tending to show that Taylor Banks, who lived in the im- 
mediate neighborhood of the deceased, was the friend to whom 
said Frances referred, and to whom she had giv en the money 
but this evidence was indetinite, and entirely inferential. Tie 
State introduced, also, evidence of tracks leading from the 
house of the deceased, on the night of the killing, to the house 
of said Taylor Banks; and no question was reserved as to the 
admissibility of any part of this evidence. 

* The State introduced Moses Scott as a witness, who stated 
that, on the morning after the deceased was killed, he went 
with Ira Cobb and Joshua Kirby, and saw tracks leading from 
the place where the shooting was done, in a north-west direc- 
tion, but saw no tracks leading in the direction of said Taylor 
Banks’ house; that he heard said Banks say, after he was ar- 
rested, that al/ he wanted was a fair trial—that he had twenty 
dollars to pay a lawyer, and could get forty more. Defendant 
asked said witness, 77 ie was not the Friend of Celia Wood. 


Objected to by the State, and objec tion sustained. Defendant 
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asked said witness, it Celia Wood did not claim to be the wife 
of said Turner Wood, the deceased; to which the State objected, 
and the objection was sustained, and defendants excepted. De- 
fendants asked said witness, /f Cel/a Wood had not sued said 
Frances V ‘00d tor the property of Turner Wood which she had; 
to which the State objected, and the court sustained the objec- 
tion; to which the defendants excepted. Defendants asked 
said witness, it he did not advise said Celia Wood to bring 
suit against said Frances Wood; to which the State objected, 
the objection was sustained, and the defendants excepted.” 

The defendants requested the court, in writing, to charge 
the jury as follows: 1. “Before the jury can convict the de- 
fendants, they must be as well satisfied from the combination 
of circumstances that the defendants did the killing, as though 
an eye-witness had testified before them that the defendants 
did the killing.” 2. * Before the jury can find either one of 
the defendants guilty, they must be as well satistied from the 
combination of circumstances detailed that the defendants did 
the killing, or aided and abetted in the commission of the hom- 
icide, as though an eye-witness had testified before them that 
the defendants did the killing, or aided and abetted therein.” 
The court refused each of these charges, and the defendants. 
duly excepted to their refusal. 


or 
bo 
Lud | 


R. C. Went, Pace L. Jones, and Norwoop & Norwoop, for 
the appellants. —(1.) The judgment-entry fails to show that the 
verdict was rendered in open court, in the presence of the 
prisoners; nor does it show that the prisoners were present in 
court when sentence was pronounced upon them.- —Stute v. 
Hughes, 2 Ala. 102; Crist v, State, 21 Ala. 187; Eliza v. State, 
39 Ala. 696: Peters v. State, 39 Ala. 681: Graham v. State, 
40 Ala. 670: Stubbs vw. State, 49 Miss. 716; People v. Perkins, 
1 Wendell, 91; JW77/s v. State, 19 Ark. 476; Willett v. Porter, 
42 Ind. 250; 1 Bish. Crim. Proce. § 1001; 3 Whart. Crim. 
Law, $ 3197. (2.) The evidence adduced against the defend- 
ants being entirely circumstantial, and some of it tending to 
show a motive on their part to commit the crime, they ought 
to have been permitted to adduce evidence tending to show 
that some other person had a motive to commit it. —Burrill’s 
Cir. Ev., pp. 152-5, 184; Ogletree v. The State, 28 Ala. 693 ; 
Hludsonv. The State, 61 Ala. 338. 


H. C. Tompkins, Attorney-General for the State, contended 7 
that the judgment was in proper form, and, as to the admissi- 
bility of the evidence and the charges refused, cited Levison v. 
The State, 54 Ala. 520: 9 Ala. 990; 4 Dev. 328; Faulk v. 
State, 52 Ala. 415; MWiekle v. State, 27 Ala. 20. 
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BRICKELL, C. J.—The appellants, in due form of law, by 


a grand jury legally drawn, selected, summoned and organized, 
as is shown by the record, were indicted for the murder of 
Turner Wood; and upon trial before a petit jury, legally con- 
stituted and organized, they have been found guilty; and by 
the sentence of the court, pursuing the verdict of the jury, the 
one has been sentenced tu death, and the other to imprisonment 
in the penitentiary for life. The first objection taken to the 
regularity of the proceedings is, that it is not shown aftirma- 
tively that the defendants were present in court when the ver- 
dict of the jury was returned. The objection :s not sustained 
by the recitals of the record, which aftirm their presence at the 
time the trial was entered upon, and represent as a continuous, 
unbroken proceeding, the trial and all its incidents, until the 
sentence of the law was pronounced by the court. The next 
objection is, that before pronouncing sentence it is not shown 
by whom the accused were asked what they, or either of them, 
had to say, why the sentence of the law should not be pro- 
nounced upon them. The record does show that, in open 
court, after each defendant had been inquired of, what he or 
she could say, and after hearing what each had to say, the court 
proceeded to pronounce the sentence. It would not be reason- 
able to suppose the inquiry was not made by the court, or by 
its authority, or that there was an indecorous, illegal obtrusion 
upon the regularity and order of the court, by some unauthor- 
ized and contemptuous agency, which the court recognized. 

The evidence proposed to be introduced, and which was re- 
jected as inadmiceible, could have shown no more than that a 
third person, a stranger, not suspected or charged with violence 
to the deceased, not shown to have been in proximity to him 
when he was slain, was in hostile relations to 88 and, if that 
hostility had resolved itself into murderous malice, may have 
resorted to murder for vengeance. The evidence was properly 
rejected. The accused could have shown that the deceased was 
slain by some one else than either of them, but the evidence of 
the guilt of another must relate to and be derived from the 
facts and circumstances of the killing.—JZevison wv. State, 
54 Ala. 520. : 

The charges requested and refused state a proposition which 
has been repudiated directly, in at least two of the decisions of 
this court.— Mickle v. State, 27 Ala. 20; Faulk v. State, 52 Ala. 
415. The test of the sufficiency of circumstantial evidence, 
tracing guilt to the accused, is not whether it produces as full 


conviction upon the .mind of the jerys as would be produced 
e credible witness; but the 


by the positive testimony of a ~~ 
test is, does it satisfy the mind of the jury, excluding reason- 
able doubts. 


VoL. LXxIl. 
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We do not find in the record any error, and we are con- 
strained to affirm the judgment of the Cireuit Court. 


St. Clair v. Caldwell & Riddle. 
Statutory Trial of Right of Property in Mule. 


1. Amendment of verdict.—A general verdict is always sufficient, 
when it responds in substance to every material fact involved in the 
issue; and the court may put it in proper form, with or without the con- 
sent of the jury; but, when the verdict is defective in substance, the 
court has no power to amend it, but should send the jury back for further 
deliberation ; and if it is received, and the jury discharged, the court has 
no power to convene the jurors on a subsequent day, and let them per- 
fect it. 


2. Same; form and sufficiency of verdict.—In detinue, or the corres- 


sponding statutory action for the reeovery of personal property in specie, 
brought by two plaintiffs suing jointly, both must recover, or neither 
can; anda claim to the property being interposed by a third person, a 
verdict in favor of one of the plaintiffs only is defective in substance, and 
can not be amended by the court; not can it be amended by the jury, on 
a subsequent day, after they have been discharged. 


Arprat from the Cireuit Court of Jackson. 
Tried before the Hon. H. C. Speake. 


L. C. Covtson, for appellant. 
Rostnson & Brown, contra. 


STONE, J.—Caldwell and Riddle jointly brought an action 
for a mule, against Fennell. The suit was under the statute 
which provides for the recovery of chattels in specie; and the 
plaintiffs having complied with the statute, by making oath 
that the property belonged to them, and by giving bond, ob- 
tained an order for the seizure of the property, and it was 
seized. Thereupon, St. Clair made claim to the property, un- 
der the statute, and a trial of the right to the property was 
then had between Caldwell and Riddle as plaintiffs, and St. 
Clair as claimant. The hour of adjournment having arrived, 
while the jury were considering of their verdict, counsel, in 
open court, agreed that the clerk might receive the verdict in 
the absence of the court. The verdict was brought in during 
the recess of the court, and was received by the clerk, and the 
jury permitted to disperse. The verdict was in the following 
form: “ We, the jury, find a verdict in favor of plaintiff Rid- 
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dle, and value the mule at ninety dollars, and its service at fif- 
teen dollars a year; total amount, one hundred and twenty 
dollars.” This was on the 16th October. On the next day, 
17th, the attorneys for the parties were asked | by the court, 
mansfestly |, if they would consent that said verdict should be 
put in proper form; and defendant's attorney objected. On 
the 19th of the month, the said jury, being replaced in the box 
on motion of plaintiffs’ attorney , that said verdict should be 
placed in proper form, and being ‘properly charged by the court 
as to the form of their verdict, returned into court the follow- 
ing verdict: * We, the jury, tind a verdict in favor of the plain- 
tiffs, and against the claimant, St. Clair, and value the mule at 
ninety dollars, and the value of its service at thirty dollars.’” 
On this rendering of the verdict, judgment was pronounced by 
the court ; and this is assigned as error. 

As a rule, there is no particular form in which verdicts shall 
be rendered. General verdicts are always sufticient, if they 
respond in substance to every material fact involved in the 
issue. And doing this, the court commits no error by putting 
the verdict in form. The verdict may be either written or 
oral, and it is always sufficient, if it respond substantially to the 
questions of right the issue or issues raise. All else is form, 
which the court can supply with or without the consent of the 
jury. — Fi wing v. Sandford, 21 Ala. 157. 

[t is different when the verdict is imperfect in substance, and 
does not respond affirmatively, or by necessary implication, to 
the issues as formed. Such verdict is imperfect, not in form, 
but in substance. The presiding judge should not receive an 
imperfect verdict, but should remand the jury for further de- 
liberation, under appropriate instructions. If the court were 
to attempt to aid such verdict, it would become, not the verdict 
of the jury, but of the court.—Lee v. Caumphell, + Por. 198; 
Sewell v. Glidden, 1 Ala. 52: Layman ve. Hendrix, Th. 212: 
Wittick v. Traun, 27 Ala. 562: 0 lay vw. The State, 43 Ala. 
350; Walters v. Jenkins, 16 Serg. & R414; Proffatt on Jury 
Trials, § 456. 

The present action being by Caldwell and Riddle, suing 
jointly, the paramount fact to be found ‘by the jury, to sustain 
their action, was their joint ownership of the mule. They had 
sued jointly, and, as the pleadings stood, must recover jointly, 
or not at all. Hence, when the jury returned a verdict that 
Riddle was entitled to recover, they did not respond to the issue 
before them, and no judgment in favor of the plaintiffs, or 
either of them, could be rendered upon it, 

Could the court, three days afterwards, re-assemble the jury, 
and have them perfect their verdict? It woul 1 be a dangerous 


practice, and might lead to great abuse.— Wolters v. Jenkins, 
VoL. LXXI. 
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16 Serg. & R. 414. No precedent for it has been produced or 
found. In the case of Brister v. The State, 26 Ala. 107, this 
court held that the jury, which amended its verdict in that case, 
had never in fact been discharged, or gone beyond the imme- 
diate, continuous control of the court. That case, then, is not 
an authority for the appellees. Wadler v. The State, 40 Ala. 
325, is strongly the other way. True, these were State cases; 
but, on the question we are considering, they tend strongly to 
put the Circuit Court in error in this case. The Cireuit Court 
should have set the verdict aside, and awarded a venire de novo. 
Reversed and remanded. 


Rogers v. Peebles. 
Bill in kyuity to enforce Vendor's Lien on Land. 


lL. Parol evidence varying or explaining deed.—As between vendor and 
purchaser, in the absence of fraud or mistake, the deed executed and 
accepted must be regarded as the sole memorial and expositor of the 
terms of the contract between them, and parol evidence can not be re- 
ceived to vary, contradict, or explain it. 

2. Construction of deed, as to quantity of land conreyed.—Where the 
lands conveyed by a deed are described by their subdivisions and num- 
bers in the United States surveys, including fractional parts of several 
sections, with the words added, ‘* makingin all five hundred and twenty- 
seven acres,”’ followed by a designation of the boundary lines on each 
side, as indicated by the adjacent lands and the river, and the price paid 
is a gross sum; the words specifying the quantity are mere matter of 
description, and not a covenant warranting the quantity. 

3. Hushand’s agreement, not binding wife or her property.—The lands 
of the wife having been sold and conveyed by the joint deed of husband 
and wife, not containing any covenant or warranty as to quantity, a writ- 
ing signed by the husband alone, more than a year afterwards, not 
founded on any new consideration, and agreeing to a re-survey of the 
lands with a view to the correction of any mistake as to quantity, can not 
impose any liability on the wife, or prejudice her rights In any way. 


Appear from the Chancery Court of Limestone. 
Heard before the Hon. Tromas Coss. 


Capaniss & Warp, for the appellants. 


McCretian & McCLecian, contra. 


SOMERVILLE, J.—The bill is one for the enforcement of 

a vendor's lien. The defense set up by the purchaser is, that 

there is a deticiency in the quantity of land sold him, amount- 
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ing to about eighty-seven acres, for which he is entitled to com- 
pensation by way ‘of an abatement of the purchase-money. 

The defendant does not seek to reform the deed from the 
vendors, on the ground of mistake; nor is there any effort to 
rescind the sale on the ground of a false representation, or 
fraudulent concealment. In the absence, therefore, of any 
allegation of fraud or mistake in the exeeution of the deed, or 
of any subsequent modification of its terms, the instrument 
itself must be the sole memorial and expositor of the contract 
between the parties, and parol evidence is inadmissible to vary, 
contradict or explain it.— Frederick v. Youngblood, 19 Ala. 680; 
Wiliams v. Hathaway, 19 Piek. 387: Wiraston ov. Browning, 
61 Ala. 80. ) 

The principal question raised for our consideration, then, be- 
comes that involving the construction of the deed of Tucker 
and wife to Rogers, the defendant, bearing date in January, 1871. 
Does this deed import a warranty as to the nvmber of acres 
described as being embraced in the tract of land conveyed to 
the vendee‘ The land is described by its subdivisions in the 
government survey, including fractional parts of three several 
sections, and is further and fully deseribed by /ts metes and 
hounds, the Tennessee river being stated to be its southern 
boundary line. After the description by numbers is added the 
words, “making in all five hundred and tiventy-seven acres,” 
followed by the boundary lines indicated by adjacent lands and 
the river, as above stated. 

We areof opinion that the clause designating the number of 
acres Was intended by the parties as a part of the description of 
the land, and that it can not be construed to be a covenant as 
to quantity. In deeds where the phrase * be the same more or 
less,” or words of like import are used, there is little er no dif- 
ficulty. Such words are generally inserted for the purpose of 
making more manifest an intention to describe, and not to 
warrant.—(Cwrter v. Beek, 40 Ala. doo: Fred rick v. Young- 
blood, 19 Ala. 680, supra. It is true that there are no words 
importing such a signification in the present deed, but they are 
not considered essential. In W ‘right «. Wright, 34. Ala. 194, 
the description of the land sold was partly by its numbers in 
the government survey, and partly by metes and bounds, fol- 
lowed by the words “ containing seven liundred and two acres, 
and the same being the settlement of lands at present occupied 
by said J. H.,” the vendor. The sale there, as here, was made 
in gross, and not by the acre. It was held that the words were 
merely descriptive, and that they did not amount to a covenant 
of warranty as to quantity. ‘The case was distinguished from 
Minge v. Smith, 1 Ala. 415, where the doctrine of warranty as 
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to quantity in such cases seems to have been carried to a point 

beyond which we deem it unwise to further extend it. 

We take the true principle to be, that where the land sold is 
described by definite boundaries. in regard to which there can 
be no mistake, if it be followed by a statement of the number 
of acres, as “ containing number of acres,” or other phrase 
of like import, it is to be deemed a mere matter of deseription, 
and not as a covenant warranting the quantity intended to be 
conveyed. The buyer, in such cases, takes the risk of quantity, 
in the absence of any element of fraud. The same is true where 
the description is follow ed by words of qualification, as “ more 
or less,” or * by estimation,” or the like. Whether a description 
by the government survey, giving seetions, with subdivisions, 
and township and range, would answer the same purpose, we 
need not decide. But it is well settled that a description by 
metes and bounds comes within the rule-—4+4 Kent. Com. 467; 
Pickman v. Trinity Church, 122 Mass. 1: Winston vw. Brown- 
ing, 61 Ala. SO: Pow /] nv, ¢ Vark a 5 M: uss. 355. 

The conclusion we have reached can not be affeeted by the 
agreement of February 7th, 1872, set out in the defendant, 
Roger's deposition, and purporting to have been executed by 
Tucker in the name of his wife, agreeing to have the land sur- 
veyed, so as to correct any mistake in the estimate of quantity 
as made in the deed. The land sold was the property of the 
wife and not of the husband, being her statutory separate estate. 
It could be sold and conveyed only by an instrument in writing, 
executed jointly by husband and wife, and either attested by two 
witnesses, or else acknowledged before some ofticer authorized to 
take acknowledgments of conveyances.—Code, 1876, $$ 2707, 
2708. The rights of the wife could not be prejudiced by an 
agreement of the husband, even though executed in her name, 
which bears date more than a year after the original contract 
of sale, does not purport to be the joint act of the grantors, is 
without witnesses or acknowledgement, and is not proved to be 
based on any new consideration. 

The decree of the chancellor should, in our judgment, be 
affirmed. 
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Turner wv. Flinn. 





Bill in Equity for Foreclosure of Mortgage. 


1. Rights of innocent sufferers by wrongful act of third person, as be- 
tween themselves.—When one of two innocent persons must suffer from 
the tortious act of a third, he must suffer the consequences who gave the 
aggressor the means of doing the wrongful act. 

2. Same; equitable estoppel.—Where a mortgagee of lands indorses on 
the mortgage a receipt for the secured debt before its maturity, and in- 
trusts it to the possession of the mortgagor, pursuant to an agreement 
between them ; and the mortgagor, being in possession of the lands, sells 
and conveys them to a third person, to whom he also shows the mort- 
gage and indorsement thereon; the mortgage can not be established and 
enforced against such purchaser, after he has paid the purchase-money 
without notice of the agreement. 


Appeat from the Chancery Court of Lowndes. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed on the 21st May, 1880, by Mrs. 
Rebecca Turner, against William R. Flinn, Robert Flinn, and 
Henry Jones ; and sought to foreclose a mortgage on a tract of 
land. The mortgage, a copy of which was made an exhibit to 
the bill, was dated the 4th October, 1871, and was executed by 
said W. R. Flinn alone; but the note which it was given to 
secure was signed by said W. R. Flinn, Henry Jones, and Bun- 
bury Flinn, as joint makers, and was payable on Ist Novem- 
ber, 1872. The note was renewed several times, and the name 
of said Bunbury Flinn having been dropped, the balance due 
on the secured debt was evidenced by the joint note of said 
W. R. Flinn and Henry Jones, which was made an exhibit to 
the bill. The mortgage was in the possession of said W. R. 
Flinn when the bill was filed, and that fact was alleged in the 
bill; but it was alleged, also, that said mortgage had never been 
paid, satistied, discharged, or surrendered, and that it was still 
a subsisting security for the balance due on the original debt. 
Robert Flinn was joined as a defendant, under an allegation 
that he was in possession of the lands conveyed by the mort- 
gage, “claiming by and under some contract of lease or pur- 
chase from said W. R. Flinn.” Each of the defendants filed 
an answer, and each denied that the mortgage was a valid and 
subsisting security; though W. R. Flinn and Jones admitted 
that the note made an exhibit to the bill showed the balance 
still due on the original note secured by it. Robert Flinn 


alleged that the mortgage had been satisfied and discharged long 
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before he purchased the lands from W. R. Flinn; that at the 
time of his purchase, in February, 1877, and before he paid the 
purchase-money, W. R. Flinn informed him that there had been 
a mortgage on the land in favor of Mrs. Rebecca Turner, but 
said that it had been discharged and cancelled, and produced 
and exhibited to him the original mortgage, with Mrs. Turner’s 
receipt indorsed on it; and he claimed to be entitled to protec- 
tion as a bona fide purchaser for valuable consideration without 
notice. 

The complainant’s receipt, indorsed on the mortgage, was in 
these words: “Received the within amount, November 17th, 
1871.” In reference to this receipt, the answer of W. R. Flinn 
contained these allegations: ‘“ After the execution and delivery 
of said mortgage, complainant came to respondent, and told 
him that she desired to cancel and surrender said mortgage— 
that she had plenty of security without it; and thereupon she 
cancelled said mortgage in writing, and surrendered it to 
respondent, and he has held it ever since.” The complainant 
herself thus testitied in reference to this matter: ‘I have not 
seen the original mortgage since November, 1871, when I 
placed itin the possession of said W. R. Flinn. At that time, 
one D. H. Hill, pretending to have some claim against me, 
brought suit against me, and garnisheed W. R. Flinn and Henry 
Jones, who were indebted to me as aforesaid. Thinking this 
claim an unjust one, and being unwilling to have my claim 
against said Flinn and Jones complicated in the case, I made 
an agreement with said W. R. Flinn, who acted for himself 
and Jones, in substance as follows: I agreed to cancel the 
said mortgage, and deliver it to W. R. Flinn, who on his part 
agreed that the cancellation was to be considered in reality asa 
nullity, as no money had been paid on the secured debt, and no 
other consideration for the cancellation was given. 1 complied 
with my agreement, by cancelling the mortgage, and putting 
it in his possession; and said W. R. Flinn agreed with me, at 
the same time, that he would return the mortgage to me when- 
ever Hill ceased to prosecute his pretended claim against me.” 
W. R. Flinn thus testified as to these matters: ‘ Complainant 
came to me on the 17th November, 1871, and said that Buell (4) 
had threatened to sue her for a debt she owed him; that she 
had security enough for the debt I owed her, exclusive of the 
mortgage on the land, and that she would cancel the mortgage, 
so that I could take it cancelled to Buell, and thereby eo 
him from garnisheeing me for her debt. She did cancel it, and 
told me she had no claim on the land, and that I could so 
state to others. I did show it to Buell and others, and told 
them that it had been cancelled. I told said Robert Flinn, at 
the time of his purchase, that the mortgage had been cancelled, 
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and exhibited the mortgage to him, with the complainant’s re- 
ceipt thereon indorsed.” It was admitted that a discharge or 
satisfaction of the mortgage had never been entered on the 
record. 

On final hearing, on pleadings and proof, the chancellor dis- 
missed the bill; and his decree is now ass signed as error. 


R. M. Witiiamson, for appellant.-—-The indorsement on the 
mortgage is not a release, or acknowledgment of satisfaction, but 
is simply a — and is open to explanation, at least between 
the parties.—1 brick. Digest, 860, ss 809-10. It is fully ex- 
plained, and it is shown that a greater part of the mortgage 
debt is still unpaid, leaving the mortgage a valid security for it, 
unless the purchaser can claim protection against it. The pos- 
session of the secured note, by the mortgagor, would raise the 
presumption that it had been paid; but no such presumption 
arises from his possession of the mortgage, which had been duly 
recorded.— Harrison v. Railroad Co. 1 N. A. Eg. 4882 Pawe- 
heimer v. Gunn, 24 Mich. 372. The mortgage having been 
recorded, and no entry of satisfaction made of record, the pur- 
chaser was put on inquiry ; and the receipt ought to have excited 
inquiry, since it was given long before the maturity of the debt, 
and had never been followed up by an entry of satisfaction on 
the record. The purchaser admits that he was informed there 
had been a mortgage on the land, and a man of ordinary pru- 
dence would have made further inquiry before completing the 
contract; failing to make any inquiry, he is chargeable with 
notice of all facts which inquiry would have developed. 


Gunter & BLakey, contra.—The facts make out a clear case 
of equitable estoppel. — Dickerson v. Colgrove, 10 Otto, 578: 
Hendricks v. kelly, 64 Ala. 388; Buker +. Humphre y, 11 Otto, 
494: Cincinnati v. White, 6 Peters, yh Brown v. Wheeler, 
17 Conn. 353; Lasselle +. Barnett, 12 Amer. Dee. 217. Re- 
ceipts and discharges in writing must have effect according to 
the intention of the parties.—Code, § 3039; /lart v. Freeman, 
42 Ala. 567. 


BRICKELL, C. J.—The undisputed fact is, that the appel- 
lant deliberately indorsed, upon the face of the mortgage she 
now seeks to foreclose, an acknowledgement of its satisfaction, 
and then intrusted it to the possession of the mortgagor. It is 
a fact fully proved, that while in possession of the lands, the 
mortgagor made a sale of them, for a valuable consideration, to 
the appellee, Robert Flinn, to whom the mortgage, with the 
acknowledgment of satisfaction, was shown, and who paid the 
purchase-money, and received a conveyance, without notice, and 
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in ignorance of the agreement between the appellant and mort- 

gagor, upon the faith of which she now avers the acknowledg- 
ment of satisfaction was made, and possession of the mortgage 
intrusted to the mortgagor. If the appellant came into court 
with clean hands, she could not be relieved. The law simply 
utters the suggestion of common sense and justice, in declaring 
that, “ when one of two innocent persons must suffer from the 
tortious act of a third, he who gave the aggressor the ineans of 
doing the wrong must bear the consequences of the act.”— Bank 
of Kentucky v. Schuylkill Bank, Parsons’ Select Eq. Cases, 248. 

Let the decree of the chancellor be attirmed. 


Crowder v. Morgan. 
Action on Writ or krrov Bond. 


l. eb pp al or writ of ervor bond in Federal e ourts; costs recove rable on 
air mance, though bond wot ope ratlive as super ‘sedeas.—In an action on an 
appe ‘al or writ of error bond, given on the removal of a judgment froma 
Cireuit Court to the Supreme Court of the United States, and conditioned 
that the appellant or plaintiff ** shall prosecute said writ of error to effect, 
and answer - di wnages and costs if he fail to make his plea good’? (U. 
S. Rev. Stat. §$ 1,000 ef sey.), although the bond may not operate as a 
supersedeas = the judgment, a recovery may be had tor the costs of the 
appeal, if the judgment is atlirmed. 

2. Same; when operative as supersedeas.—Under the United States 
statutes regulating writs of error and appeals (Rev. Stat. §§ 1,000 et seq.), 
as judicially construed by the Federal courts, the bond does not operate 
as a supersedeas of the judgment, unless it is approved by a justice or 
judge of the Cireuit Court, and a copy of the writ of error is deposited, 
for the adverse party, with the clerk of said court. 


Aprrar from the Cireuit Court of Madison. 

Tried before the Hon. I]. C. Spr i 

This action was brought by Mrs. Nannie A. Morgan - her 
infant children, suing by her as their next friend, against John 
M. Crowder and Mrs. 8. L. Davis: and was commenced on the 
Lsth September, 1880. The action was founded upon a penal 
bond signed by the defendants jointly with the Piedmont and 
Arlington Life Insurance C ompany, for whom they were sure- 
ties, whic h was dated January 2d, 1877, and conditioned as fol- 
lows: “ Whereas, lately, at a regular term of the Cireuit Court 
of the United States for the Middle District of Alabama, at 
Montgomery, in said State, in a suit depending in said court 
between said Nannie A. Morgan, Minnie Bell Morgan, George 
W. Morgan, and IdaC€ . Morgan, as plaintiffs, and the Piedmont 
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and Arlington Life Insurance Company as defendant, judgment 
was rendered against the said defendant, for the sum of 
$5,217.59; and the said defendant having obtained a writ of 
error, and filed a copy thereof in the clerk’s office of said court, 
to reverse the said judgment in the said suit, and a citation 
directed to the said Nannie A. Morgan” and her said children, 
“ citing and admonishing them to be and appear at the Supreme 
Court of the United States, to be holden at Washington on the 
second Monday of October next: Now, the condition of the 
above obligation is such, that if the said Piedmont and Arling- 
ton Life Insurance Company shall prosecute said writ of error 
to effect, and answer all damages and costs if it fails to make 
its plea good, then the above obligation to be void,” &e. 

he complaint contained two counts. The first count set out 
the bond, with the indorsements thereon ; alleged the aftirmance 
of said judgment by the Supreme Court, during its October 
term, 1879, with $500 damages, besides costs, which were taxed 
at $140.05; and alleged the following breach of the condition 
of the bond: “That the said Piedmont and Arlington Life 
Insurance Company has failed to make its plea good, and has 
failed to prosecute its said writ of error to effect ; and has failed 
to pay and answer said judgment of said Circuit Court, in said 
bond described, together with the lawful interest thereon since 
the rendition thereof; and has failed to answer and pay the 
said sum of $500, so awarded as damages to plaintiffs by said 
Supreme Court ; and has likewise failed to pay and answer said 
sum of $140.05, costs in said Cireuit Court, as taxed; but has 
allowed the same to be and remain unpaid,’ &e. There was a 
demurrer to this count, alleging several specific causes of de- 
murrer, which were in substance—lIst, that the bond was with- 
out consideration, because it appeared on its face to have been 
given and intended as a supersedeas bond, and was not taken or 
approved by a justice or judge of said Cirenit Court; 2d, that 
the bond was not valid and operative, because it was not averred 
or shown that a copy of the writ of error, for the adverse party, 
was lodged with the clerk, or filed in his office; 3d, that the 
complaint showed that the bond was not taken within the time 
prescribed by law, and by an officer authorized to take it. The 
same causes of demurrer were alsu assigned to the second count, 
which set out the order allowing the writ of error, and direct- 
ing that it should operate as a —— on the execution of 
a bond and its approval by the clerk of the court; alleged the 
execution of the bond and its approval by the clerk, whereby 
it became operative as a supersedeas ; alleged also the affirm- 
ance of the judgment by the Supreme Court, with damages, 
interest, and costs ; and alleged as breaches, in substantially the 
same language as the first count, the failure to pay said judg- 
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ment, interest, damages, or costs. The court overruled the de- 
murrers, and the defendants then pleaded, “in short by consent, 
Ist, the general issue, with leave to give in evidence any matter 
which, if specially pleaded, would be a good plea in bar; 2d, 
want of consideration ; 3d, failure of consideration ;” and several 
special pleas, which averred, in substance, that the bond was 
never operative as a supersedeas, because it was not taken or ap- 
proved by a justice or judge of the Cireuit Court, and because 
a copy of the writ of error was not lodged with the clerk. 
Issue seems to have been joined on all of these pleas. 

On the trial, as the bill of exceptions shows, the plaintiffs 
offered in evidence a certified transcript of the record of the 
cause in which the said bond was taken, showing the judgment 
rendered in said Cireuit Court of the United States at Mont- 
gomery, the order granting the writ of error, the writ of error 
and bond, and the certificate of affirmance issued by the clerk 
of the Supreme Court of the United States at Washington. 
The judgment of said Cireuit Court was rendered on the 15th 
December, 1876 ; and the orderallowing the writ of error, which 
was made on the 22d December, 1876, was in these words: 
“Upon the application of the defendant in this cause for a writ 
of error and supersedeas in this cause, it is ordered that the de- 
fendant be allowed until the 15th day of January next to file 
its bond with two sureties, to be approved by the clerk, pay- 
able and conditioned in the usual form, in double the amount 
of the judgment; and when so filed, swpersedeas shall take ef- 
fect.” The writ of error was allowed by Hon. W. B. Woons, 
the presiding justice of said Circuit Court, and was marked by 
the clerk “ Filed December 22d, 1876;” while the bond was 
approved by the clerk, and marked by him “ Filed 15th Jan- 
uary, 1877.” The defendants objected to the admission of the 
transcript as evidence, “first, because there is a variance be- 
tween it and the allegations of the complaint ; second, because 
it was incompetent and illegal evidence.” The court overruled 
the objections, and the defendants excepted. This was all the 
evidence offered by the plaintiffs. The defendants then proved 
by J. W. Dimmick, the clerk of said Cireuit Court at Mont- 
gomery, that the original writ of error was filed in his office, 
but that no copy thereof for the adverse party was ever filed 
in his office. The defendants then testified, as witnesses for 
themselves, “ that they never appeared before the clerk of said 
Circuit Court, or the judge of said court, in reference to said 
bond, its approval, their justification, and signatures to it ; that 
they signed the bond in Huntsville, before A. W. McCullough, 
United States commissioner, and had no notice or innvvhelies 
of any of the proceedings in said cause in the Supreme Court 
of the United States, further than is disclosed by said bond, 
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until after the judgment of aftirmance by said Supreme Court.” 
This being all the evidence, the court charged the jury, on 
the request of the plaintiffs, * that they must find for the plain- 
tiffs, if they believed the evidence ;” and further, * that they 
should return a verdict for the plaintiffs, for the amount of the 
judgment of said Cireuit Court at Montgomery, with interest 
thereon from the day of its rendition, and for the amount of 
damages awarded by the Supreme Court on its affirmance, in 
addition to interest, but no interest to be charged on said 
damages.” The defendants excepted to each of these charges, 
and requested the court to instruct the jury, “if they believed 
the evidence, they must tind for the defendants ;"* which charge 
the court refused, and the defendants excepted to its refusal. 
The rulings of the court on the pleadings and evidence, the 
charges given, and the refusal of the charge asked, are now 
assigned as error. 


Humes, Gorpon & Surrrey, and L. W. Day, for the appel- 
lants.—The bond is, in form, a statutory obligation ; and each 
count, in legal effect, declares on it as such. But, whether the 
second count be construed as declaring on it as a statutory or 
as a common-law obligation, the demurrer to it should have 
been sustained ; because, if sued on asa statutory bond, it never 
had that effect, not having been approved by the judge of the 
court, aud no copy of the writ of error having been lodged with 
the clerk; and if as a common-law obligation, it was not sup- 
ported by any sufticient consideration, since its recitals show 
that its sole consideration was the spersedeas of the judgment, 
and that it did not have that effect. It was essential that the 
bond, to have the effect of a supersedeas, should be approved 
by the judge, and that a copy of the writ of error should be 
lodged in the clerk's office, as required by statute.—U. S. Rev. 
Stat. $$ 1,000 to 1007; Goddard v. Ordway, 04 U.S. 672; 
Slaughter House cases, 1O Wall. 273; Hudgins v. hemp, 
18 How. 5380; Adams v. Law, 16 How. 148; Radroad v. [Har- 
ris, 7 Wall. 574: O Dowd v. Russell, 14 Wall. 402; Z/ogan +. 
Poss, 11 How. 295; A7Vtchen v. Randolph, 93 U.S. 86: Su/t- 
marsh wv. Tuthill, 12 Wow. 387; United States v. Curry, 6 Tow. 
113: Comm'rs v. Gorman, 19 Wall. 661; 1 Cr. C. C. 532; 
Bangs & Co. v. Railroad Co., 23 Wow. 1; Black ve. Zacharie, 
3 How. 494; O Reilly v. Lilvington, 6 Otto, 724; Vat. Bank 
v. Omaha, 6 Otto, T37: United States v. Hodge, 3 How. 534. 
For similar decisions, under State statutes, see Avstis v. Holmes, 
48 Miss. 34; He parte Sthert, 67 Ala. 349; Mining Co. ». 
Pulling, 89 Minois, 58; 7 Daly, N. Y. 95; Blanchard v. Wolff, 
1 Mo. App. 520; Ham v. Greve, 41 Indiana, 531. The bond 
was without any consideration, and was not valid as a common- 
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law obligation.—Sears +. Bearsh, 7 La. Ann. 539; Sewall 
Franklin, 2 Porter, 493; Wh/tsett v. Womack, 8 Ala. 466 ; 
Alston v. Alston, 34 Ala. 15; Steele v. Tutwiler, 63 Ala. 369 ; 

Copeland v. Cunningham, 63 Ala. 394. The defendants are 
not estopped from assailing the consideration or validity of the 
bond.— Adams v. Olive, 57 Ala. 250; Benedict v. Bray, 2 Cal. 
251; Perry v. Tle nsle Ys, 14 B. Monroe, 474; Thompson “ Lock- 
wood, 15 John. 256; Merriam v. Railroad Co., 17 Mass. 241; 
38 Indiana, 521; Hamner v. Cobbs, 2 Stew. & P. 383. If the 
plaintiffs were entitled to recover at all, no proof of damage 
being made, they could only recover nominal damages.— Mar- 
cum. Burgess, 67 Ala. 556; Bagby v. Harris, 9 Ala. 173; Moore 
ve. Anderson, 20 Texas, 224; Probate Court v. Slason, 23 Ver- 
mont, 306; 24 Md. 310; 13 B. Monroe, 330; 31 Mo. 95 ;4 Rob. 
N.Y. 372: Omaha Hotel Co. v. Nountze, 17 Otto, 378. 


or 
ey) 
a) 





Jno. D. Brannon, and W. R. Netsox, contra.--lIf the plain- 
tiffs were entitled to recover under either count, the judgment 
will be sustained.— 7elegraph Co. v. Meyer, 61 Ala. 161; Sinith 
& Gary v. Aubrey, 19 Ala. 165. The demurrer was to each 
count as whole, and denied any right of recovery at all; and if 
plaintiffs were entitled to recover only the costs, the demurrers 
were properly overruled. If the bond should be held defective 
as a statutory supersedeus bond, it is nevertheless valid as an 
appeal bond, and is supported by a sufficient consideration to 
uphold it as a common-law obligation.—Sprow! v. Lawrence, 
33 Ala. 692 > Alston v. Alston, 3+ Ala. 21 4 Williamson e. Woolf, 
37 Ala. 2S: Masterson v. Matthews, 60 Ala. 260: Mant rv. 
Reese, 61 Ala. 395; Jenkins +. Lockard’s Adivr, 66 Ala. 377 
United States v. Tingley, 5 Peters, 115; United States v. 
Linn, 15 Peters, 315: United States v. Hodson, 10 Wallaee, 
409: Jlester v. Hesth & Kelly, 1 Ala. 316: Gayl ew. Martin, 

Ala. 593: Wh/tsett v. Womack, S Ala. 466: Adame v. Olive, 

Ala. 249. But the bond was valid and suftticient as a statu- 
tory bond. The provisions of the statute are directory merely, 
and not m rtandatory ; and being intended for the protection and 
benetit of appellees, they may waive any imperfection or in- 
formality. The bond was, in legal effect, taken by the judge, 
acting through the clerk; and it was approved by the clerk, 
under an order which was made at the instance of the appel- 
lants, which was binding until revoked, and which has never 
been revoked. It was a substantial compliance with the statute, 
and has answered all the purposes of a svdersedeas bond. 
United States v. Tingle Ys 5 Peters, 128; Davidson v. Lunier. 
4+ Wallace, 447; Ae parte Railroad Co., 5 Wallace, 188; Sey- 
MNOUP UV, rier, 5 Wallace. S22: Rubher Co. v. Goodyear, 
6 Wallace, 153; Supervisors vu. Cnipe r, 3 Wendell, 49; Ohéo 
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v. Bowman, 10 Ohio, 445; Fellows v. Gilman, 4 Wendell, 414; 
Clayton v. Antony, 18 Grat. 578; Lawton v. Irwin, 9 Wen- 
dell, 236. The defendants are estopped from denying the 
validity of the bond, either as a statutory bond, or as a common- 
law obligation.—Herman on Estoppel, $§ 229-55; Bigelow on 
Estoppel, 295-318; Brandt on Suretyship, $$ 29, 30, 363; 
George v. Bischopp, 68 Ml. 237; Robertson v. Coker, 11 Ala. 
466; MeClure v. Colclough, 17 Ala. 89; May v. Robertson, 13 Ala. 
86; Firemen’s Ins. Co. v. McMillan, 29 Ala. 147; Spence v. 
Rutledge, 11 Ala. 590; Wright v. Lang, 66 Ala. 389; 12 Ver- 
mont, 39; 18 Howard, 289; Mason v. Richards, 12 lowa, 73;. 
People v. Edwards, 9 Cal. 286; MeCracken v. Todd, 1 Kansas, 
148; 14 La. Ann. 736; Crawford v. Hannon, 9 Geo. 814; 
Bank v. Smith, 5 Allen, 413; 16 Gray, £73. 


STONE, J.—This is a suit upon an appeal bond, by which a 
judgment of a Circuit Court of the United States was carried 
to the Supreme Court, and there affirmed. The complaint has 
two counts; one claiming that the bond is a statutory supersedeas 
bond; the other, counting on it as a common-law obligation. 
Each count, however, is sufticient, if we treat the bond simply 
as a common-law undertaking; and each assigns, as a special 
breach, that the appeal was not prosecuted to effect, and that 
the costs of appeal were not paid. To this extent, there can be 
no question that appellees were entitled to recover, and the de- 
murrer was properly overruled.— Hughes v. Hatchett, 55 Ala. 
539: Drake v. Webb, 63 Ala. 596; Shelton v. Otis, at the last 
term. * 

Under the act of Congress, and the rulings thereon, we fee! 
bound to hold that the bond did not, and could not, operate as 
a supersedeas. It was not approved by a judge of the Circuit 
Court, and a copy of the writ of error, for the adverse party, 
was not deposited with the clerk, as the statute requires. 
Black v. Zacharie, 3 How. U. 8. 483; O'Reilly v. Edrington, 
96 U.S. 724; National Bank v. Omaha, 1b. 737; Railroad 
Company v. Harris, 7 Wall. 574; O’ Dowd v. Russell, 14 Wall. 
402; Anson v. Railroad Company, 23 How. 1; Hogan v. Foss, 
11 How. U. 8. 294; Davenport v. Fletcher, 16 How. 143; 
Hudgens v. Kemp, 18 How. 530; Slaughter House cases, 
10 Wall. 273, 290; Goddard v. Ordway, 94 U.S. 672; Rev. 
Stat. U.S. $$ 1,000, ef seg. 

The rulings of the Cireuit Court are not reconcilable with 
the views above expressed. 
Reversed and remanded. 





* This case has never been reported, the opinion having been lost or 
mislaid. Rep. 
VoL. Lxxu. 
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Dothard v. Denson. 
Statutory Real Action in nature of Ejectment. 


1. Struck jury in civil cause; challenge for cause.—When a struck jury 
is demanded in a civil cause, although the statute provides that, from the 
list of jurors in attendance upon the court, furnished by the sheriff, ‘‘a 
jury must be obtained by the parties striking alternately one from the 
ist until twelve are stricken off,’’ and that ‘‘ the jury thus obtained must 
not be challenged for any cause’’ (Code, § 3018); yet either party may 
challenge a juror for cause, on account of bias or interest in the particu- 
lar case; and the fact that a juror served in that capacity on a former 
trial of the cause, which resulted in a mistrial, is good ground of chal- 
lenge for cause. 

2. Adverse possession; what constitutes.—Although a deed may be 
necessary to show a valid title to land, it is not an essential element of 
adverse possession, which may be acquired and held under a sale of 
which there is no written evidence. 

3. Declarations of person in possession of land.—The declarations of a 
person in possession of land, as to the nature and character of his pos- 
session, are competent evidence in his favor; but his statements as to 
the person from whom he bought it, and as to the price paid, are merely 
narrative of a past transaction, and are not admissible as evidence. 

4. Possession as evidence of title —A plaintiff in ejectment may recover 
upon proof of possession merely, as against an intruder or trespasser, or 
one who does not show a better right; but possession is presumed, in the 
absence of all evidence to the contrary, to be rightful, and in subordina- 
tion to the true title; and the burden of proving it to be adverse, as 
against the owner of the legal title, is on the party asserting it. 

5. Adverse possession; what constitutes. —Good taith in claiming posses- 
sion and title is an indispensable element of adverse possession ; but this 
does not imply or involve a belief on the part of the possessor in the 
strength or validity of his title. 

6. Same.—When a person enters into the possession of land as the 
tenant of another, or in subordination to the title of another, his posses- 
sion does not become adverse as against that person, until there has been 
a disclaimer and disavowal of his title, and notice thereof brought home 
to him, either actual, or so open and notorious as to raise the presump- 
tion of notice; and this possession does not ripen into a title, unless con- 
tinued subsequently, without interruption, for ten years. 


Aprrat from Cireuit Court of Cleburne. 

Tried before the Hon. Leroy F. Box. 

This action was brought by William Dothard, against Philip 
Denson and others, to recover the possession of a small tract of 
land, particularly described in the complaint; and was com- 
menced on the 17th July, 1877. The defendants pleaded the 
general issue, and the statutes of limitation of ten and twenty 
years; and issue was joined on these pleas. On the trial, as 
the bill of exceptions recites, “the plaintiff having demanded a 














542 SUPREME COURT [Dec. Term, 
[Dothard vy. Denson. | 


struck jury, the clerk thereupon delivered to the counsel of the 
plaintiff, and to the counsel of the defendant, a list of each 
panel of the jurors, there being twelve jurors on each panel at 
the time. The plaintiff's counsel moved the court to exclude 
two of the jurors from the panel, on the ground that they had 
been members of the jury at a previous term to which this 
‘vause was submitted for trial, when there was a mistrial ; and 
this objection was admitted by the defendants to be true. The 
plaintiff moved the court to exclude said two jurors from the 
panel, and to have their places supplied by qualified jurors ; 
which motion the court overruled, and the plaintiff excepted. 
The defendants struck one of said jurors from the panel, and 
the other served on the trial.” 

The plaintiff proved his possession of the land in 1844, o1 
1845, and the payment of rent to him, for several years, by 
persons who were digging for gold on the land, or cultivating 
small detached portions; and his purchase of the land, in 1870, 
at an administrator's sale. A witness for the plaintiff testitied, 
that before Denson built a house on the land, in 1851, or 1852, 
he asked and obtained plaintiff's permission to build; and that 
he, witness, then a slave, was sent by plaintiff to assist in put- 
ting up the house. Other witnesses for plaintiff testified to de- 
clarations made by Denson, at various times during the years 
1863-4, 1869, and 1873, disclaiming title in himself, and 
acknowledging that he held under plaintiff. Said Denson, tes- 
tifying as a witness for defendants, Te that he had ever 
asked ‘plaintiff's permission to build, or had ever held under 
him, or acknowledged hid title in any way; and he claimed to 
have bought the land, by verbal contract, from one Curran 
Pettitt. D. V. Crider, a witness for defendants, * testified that, 
from the time Philip Denson built on the land, he mined on 
all the lands sued for, up to the time he cleared and inclosed 
them for farming purposes; and that in 1844, prior to said 
Denson’s purchase from Pettitt, hereinafter mentioned, one 
Putnam lived on said west half, and had a cabin and a cleared 
patch on it. Defendants proposed to prove by said witness, 
that said Putnam, at said time above named, sold his interest 
in said west half to Curran Pettitt, for a wagon and steers ; that 
the sale was verbal, there being no writings, sand the parties be- 
ing at the time in the road at Arbacoochie.” The plaintiff ob- 
jected to the admission of this testimony, “on the ground that 
it was illegal and irrelevant, and because the said sale was not 
in writing.” The court overruled the objection, and allowed 
the testimony to go to the jury “‘as evidence under the statute 
of limitations ;” and_ plaintiff excepted. The bill of excep- 
tions further states in this connection: “There was no evidence 
that Putnam then and there, or at any other time, put said 
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Pettitt in actual possession of his interest in said land. Pettitt 
said to Putnam, * /lere ave your steers and wagon, for your in- 
terest in the west half of siv;? and he said, * /¢ ¢s all right; 
and this was all of it that the witness testified to in regard to 
said sale.” Several witnesses for the defendants were allowed 
to testify, against the objections of the plaintiff, to the declara- 
tions of said Denson, while living on the land, “that he had 
bought said land from Curran Pettitt, and paid him a valuable 
consideration therefor ;” and to the admission of these declara- 
tions as evidence exceptions were duly reserved by the plaintiff. 
The court refused six charges in writing asked by the plain- 
tiff, and gave eighteen charges asked by the defendants. The 
opinion of the court renders it unnecessary to set out these 
charges at length, as the principles enunciated can be under- 
stood without them. The refusal of the charges asked, the 
charges given and excepted to, and the other rulings to which 
exceptions were reserved as above stated, are now assigned as 
error. 


Jno. T. Hertix, and Aiken & Marriy, for appellants. 
Sarrn & Sarru, contra. 


BRICKELL, C. J.—The present statute, in regulation of 
the right of parties to civil causes to demand a struck jury 
(Code of i876, § 3018), is not materially variant from the 
former statute (Clay’s Dig. 459, $52). When the right is de- 
manded, neither party —whether it is the party making the 
demand, or his adversary,—is to be subjected to the hazard of 
being compelled to submit the issue to the verdict of jurors 
who may be of the regular panels in attendance upon the court, 
and vet ¢ubject to challenge because of bias or interest as to 
the particular case.-— Davis v. Hunter, 7 Ala. 135. The right 
of the parties to a jury free from bias or interest is not lcst, 
nor subjected to chance or peril, because one party, in the ex- 
ercise of a legal right—-exercised, it is presumed, that an im- 
partial jury may be secured—demandsastruck jury. Jurors who 
were members of a former jury, to whom the eause had been 
submitted, discharged, and a mistrial had, because the jury 
could not agree, are not competent jurors upon a subsequent 
trial of the cause; they are not impartial—free from the bias 
of formed opinions.—Smith v. State, 55 Ala. 1. The Cireuit 
Court erred, in not excluding from the panel the two jurors to 
whom objection was made. 

2. Prima facie, the sale of the lands by Putnam to Pettitt 
was irrelevant. If evidence of the sale had been offered, in 
connection with evidence that Pettitt subsequently sold to Den- 
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son, and that he entered, claiming possession and title from the 
sale, the evidence would have been relevant. That there was no 
written evidence of sale, would not have been material. A claim 
of title, rendering a possession adverse, may rest upon a sale of 
which there is no written evidence. The writing may be essen- 
tial, to render the title valid; but it is not the validity of the 
title claimed, which is an element of adverse possession. The 
claim, and intention to claim title and possession, however the 
title may be derived, distinguishes the possession from that of a 
mere trespasser. But the evidence, not having been offered in 
connection with evidence of this character, and no such evi- 
dence having been subsequently adduced, was improperly ad- 
mitted.— Mardis v. Shackelford, 4 Ala. 493; Bates v. Terrell, 
7 Ala. 129. 

3. The declarations of Denson, that he bought the land from 
Pettitt, and of the price he paid, were inadmissible. The de- 
clarations of a party in possession of property, real or personal, 
explanatory of the possession, are received in evidence on the 

rinciple of res geste-——1 Brick Dig 843, $$ 558-59. But 
fis declarations merely narrative of past transactions, or re- 
specting the source of the title, or the contract by which pos- 
session was acquired, are inadmissible.—/ 0. 843, § 560. 

4. The principal point of contention in the Circuit Court 
was directed to the character of the possession of the premises 
by one of the defendants. It seems not to have been disputed, 
that the possession had been continued for a period of time 
which barred the true owner of the right of entry, and would 
be protected by the statute of limitations, if it was adverse. 
Numerous instructions were given and refused upon this 
point, which are now assigned as error. It would not serve 
any useful purpose to consider them separately. There are a 
few general principles governing this question, illugtrated by 
repeated decisions of this court, which were not observed in the 
giving and refasal of several of these instructions, and obser- 
vance of which, upon another trial, will lead to a just determi- 
nation of the cause. 

The mere possession of land is not prima fucie adverse to 
the title of the trueowner All presumptions and intendments 
are favorable to the title, and possessions are not presumed to 
be hostile, but rather in subordination toit. As to an intruder, 
or trespasser, or as to one who does not show a better right, 
possession of lands, like the possession of personal property, is 
prima facie evidence of title, and will support ejectment. But, 
though this presumption attaches to the possession—that it is 
an occupancy by right—the presumption disappears in the 
presence of the title. When the title is shown not to attend the 


possession, but that it resides in another, the law, not favoring 
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wrong, will not presume that the possession was taken, or is 
held and claimed, in hostility to the title. The burden of prov- 
ing the possession adverse—that it was taken and held under a 
claim of title hostile to the title of the true owner—rests upon 
the party asserting it— Brown v. Cockrell, 33 Ala. 38; Ter- 
hert v. Hanrick, 16 Ala. 581; Ang. Lim § 385; 2Smith’s Lead. 
Cases, 642. 

A material inquiry in this cause—one the jury will not fail 
readily to solve, under proper instructions—is, whether the de- 
fendant, Denson, entered upon the lands in good faith, elaim- 
ing title to them; and whether the possession and claim was 
continuous and uninterrupted, for the period of ten vears before 
the commencement of this suit. We say 7x good fuith, elaim- 
ing title; but we must not be understood as saying, that the in- 
quiry as to good faith in claiming title involves an inquiry into 
his belief in the strength of his title, or that he had any title. 
It is good faith in claiming possession and title—the real inten- 
tion to claim the possession as his own, distinct from, and hos- 
tile to, the title of the true owner. If that was not his real in- 
tention, there is an absence of an indispensable element of ad- 
verse possession. The true owner, it may be, during any period 
of the possession, could have resorted to legal remedies, and 
ejected him. But he was not bound to resort to such remedies 

it rested in his election, whether he would treat the pos- 
session taken without claim of right, and not in hostility to his 
title, as an ouster or disseisin, or as dependent upon his pleasure 
for its continuance.—Ang. Lim. § 387; Furmer v. Eslava, 
11 Ala 1028: Ormond v. Martin, 37 Ala. 598; Manly v. 
Turn ipsecd, 37 Ala. 522. 

6. The whole doctrine of adverse possession rests upon the 
presumed acquiescence of the party immediately affected by 
such possession. Therefore it is, when possession of property 
is originally held and acquired in subordination to the title of 
the true owner, to constitute the continued possession adverse, 
there must be a disclaimer of the title of him from whom the 
possession was acquired, and an actual hostile possession of 
which he has notice, or which is so open and noto ious as to 
raise a presumption of notice.— Lucas v. Daniels, 34 Ala. 188; 
Shelton v. Fslava, 6 Ala. 230; Alecander v. Wheeler, 69 Ala. 
3323 Johnson v. Collins, 57 Ala. 304. If Denson originally en- 
tered upon, and acquired the possession of the lands, by the 
permission of Dothard, he entered in subserviency to his title 
Unless he has subsequently, and continously for the period of 
ten years, openly disclaimed and disavowed the title of Doth- 
ard, asserting an adverse right and title in himself, of which 
notice is brought home to Dothard, there is no foundation for 

35 
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the operation of the statute of limitations.—Zé/ler v. Eckert, 
4 Ilow. 289. 

If, durifig the period of the possession, Denson declared that 
the lands were Dothard’s, or that he was holding under Doth- 
ard, or by his consent, the possession was permissive, not ad- 
verse. Nor will a continued possession after such declarations 
avail to mature a title under the statute of limitations, unless 
Denson changed the character of his possession by disavowal 
and disclaimer, or by the exercise of acts of ownership incon- 
sistent with a possession in subordination to the title, of which 
Dothard had notiee.— Ang. Lim. § 384. And the declarations 
of Denson while in possession, that he had no title, or that he 
did not claim title, whether his possession was or not by per- 
mission of Dothard,are evidence that his possession was not ad- 
verse, capable of maturing into title under the statute of limit- 
ations.—2 Smith's Lead. Cases, 642. 

The rulings of the Circuit Court were inconsistent with these 
views, and its judgment must be reversed, and the cause re- 
manded. 


Humes ¢. Bernstein. 
Stututory Real Action in nature of hjectment. 


l. Map, or diagram; when admissible as evidence. —A surveyor, or ex- 
pert, testifying as to the form, configuration, or dimensions of the land 
in controversy, may introduce a map or diagram, made by himself, to 
aid in making his testimony intelligible; and such map or diagram may 
then be submitted to the jury, to aid) them in understanding or remem- 
bering his testimony. But such map or diagram is not prima facie or 
presumptively correct, unless prepared by acounty survevor, after notice 
to the party in adverse interest, as provided by the statute (Code, § 868 
and not having been so prepared, but made by the witness without hav- 
ing the title-papers before him, and admitted by him, on examination of 
the deeds, to be incorrect, it should not be allowed to go to the jury for 
any purpose. 

2. Description of lands in sheriff’s deed.—A sheriff’s deed for land sold 
under execution, described as ** part of lot number seventy (70), fronting 
on Gallatin street fifty (50) feet, and extending eastwardly seventy-three 
(73) feet,’ though too indefinite to authorize a recovery, is not void on 
its face for uncertainty ; but, the lot sold being further described as ‘‘ the 
property of Isaac Jemison & Co.,”’ and the dimensions of lot seventy (70) 
being shown, extrinsic evidence would be admissible to show that Jemi- 
son & Co. only owned a part of said lot corresponding with the dimen- 
sions given in the deed, and to identify that portion. 

* 3. Adverse possession, and color of title under deed.—When a vendor 
conveys by deed lands particularly designated, or described by numbers, 
metes and bounds, the purchaser acquires title, or color of title, only to 
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the lands within the designated numbers and boundaries ; and if he claims 
adverse possession, under color of title, of adjoining lands outside of those 
numbers and boundaries, because his vendor was in possession thereof 
at the time his conveyance was executed, he must show that the pos- 
session thereof was delivered to him, as a part of the lands sold and con- 
veyed; otherwise, he can not tack his vendor’s prior possession to his 
own subsequent possession, for the purpose of making out a title under 
the statute of limitations. 

4.0 Eyfect of adverse possession on conveyauce.—To avoid a ce mveyance 

of lands made by one who is out of possession, on the ground of adverse 
possession in another, it is not necessary that the adverse possessor 
should have color of title, nor is it sufficient to show only the exercise of 
acts of ownership by him: to avoid the conveyance, he must be in ad- 
verse possession, “‘exercising acts of ownership, and claiming to be 
rightfully in possession.”’ 
5. Proof and effect of acts of ownership.—On the question of adverse 
holding, or of asserted claim of right, acts of ownership are legal evidence 
to go before the jury; but they are not the equivalent of a claim of right, 
Which is a conclusion of fact to be drawn by the jury from all the evi- 
dence, under appropriate instructions. 

6. Judicial sale x; not apt ected hy maintenanee, or adverse poese ssion.—A 
judicial sale—that is, a sale made by a publie officer, under legal process 
—is not within the doctrine against maintenance, and its validity is not 
affected by the fact that the land is at the time in the possession of a 
third person, claiming adversely to the defendant in the shecton: 

. Claim Jor raluahle smprorements, and liability for rent.—When the 
defendant suggests on the record adverse possession for three years be- 
fore the commencement of the suit, and the ereetion of valuable improve- 
ments, the statute makes provision for the manner in which, if the sug- 
gestion is found true, the value of the improvements and of the use and oe- 
cupation of the land shall be set off against each other (Code, §§ 2951-54) ; 
but, he is not entitled to compensation for such improvements, unless 
they were erected under “ the bona fide belief that the property was his; "’ 
and if the jury find that he erected them ‘in the mistaken but honest 
belief that the land was covered by his deed, but with no intention of 
claiming the lot if not embraced in his deed, then he will be entitled to 
the value of his improvements, but must answer for rents during the 
time they were being put up.” 

8. Construction and operation of deed; questions for court and jury. 
The construction of a deed is always a question for the court; but, when 
its construction and operation, as to the limits and boundaries of the 
iands conveyed, depend upon extrinsic parol evidence, its construction 
and effect should be stated to the jury hypothetically, so that they may 
pass upon the facts. 


Aprrat from the Circuit Court of Madison. 

Tried before the Hon. Hl. C. Speake. 

This action was brought by Mrs. E. C. Humes and others, 
against Morris Bernstein ; and was commenced on the 11th July, 
1871. The premises sued for were thus described in the com- 
plaint: * Part of lot number seventeen in the original plan of 
said city | Huntsville|, fronting on Gallatin street, commencing 
on said street ninety-nine feet from the north-west corner of 
said lot number seventeen, and running thence southwardly, 
along said street, thirty-eight and one- half feet; thence east- 
wardly, and at right angles. with said street, one hundred and 
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sixteen and one-half feet; thence northwestwardly, on a line 
parallel with said street, thirty-eight and one-half feet; thence 
westwardly, at right angles with said street, to the beginning ;” 
and another narrow strip of land, two feet wide, by ninety-nine 
feet in depth, which fronted Clinton street on the north, and 
run back in the rear to the lot first described. This narrow 
strip requires no particular notice, as the controversy, on each 
trial, seems to have been confined to the larger lot. The de- 
fendant pleaded—tst, * that he is not guilty of unlawfully with- 
holding the premises claimed by plaintiffs; 2d, “the statute 
of limitations of ten years;” 3d, “ that defendant, and those 
through whom he claims, have had and held actual adverse pos- 
session of the premises sued for, under claim of title, for more 
than fifteen years before the commencement of this suit ;*° and, 
4th, “defendant suggests that he, and those whose possession 
he has, for three years next before the commencement of this 
suit, have had adverse possession of the premises sued for, and 
have made valuable improvements thereon.” Issue was joined 
on all of these pleas. 

The square, or block, in which the premises sued for are 
situated, was bounded north by Clinton street, east by Jeffer- 
son street, south by Randolph, and west by Gallatin street ; and 
it was subdivided, according to the original map of the city, 
into four lots of equal size, numbered 17, 18, 25, and 26, each 
of which measured 147 feet, 6 inches, in width, and the same 
in length. Lot No. 17 was the north-west fourth of the square, 
and the defendant claimed and had possession of the greater 
part, if not the whole of it; while the plaintiffs owned the resi- 
due of the syuare, and adjoined his premises on the east and 
south. The plaintiffs claimed the premises as a part of the 
property which once belonged to the old * Bell Tavern,” and 
afterwards to the “ Huntsville Hotel Company ;” deducing title 
under a deed from the United States marshal to L. P. Walker, 
as the purchaser at a sale under execution against said hotel 
company, and a subsequent deed by Walker to said plaintiffs. 
The marshal’s deed to Walker was dated February 7th, 1870, 
and described the property sold as ‘lots number seventeen, 
eighteen, twenty-five and twenty-six,’ bounded by the four 
streets surrounding the square, and * known as the Iluntsville 
Hotel Company’s property ;” and Walker’s deed to plaintiffs, 
which was dated May 22d, 1871, contained the same descrip- 
tion. ; 

The defendant bought his property from R. W. Chappell, 
and received a conveyance dated December 21st, 1861, in whieh 
the premises conveyed were thus described: ‘ Parts of lot 
numbered seventeen in the plan of said town, commencing at 
the north-west corner of a little brick house on Gallatin street, 
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and running thence eastwardly, at right angles with said street, 
and parallel with Clinton street, seventy-four and a half feet, to 
a wh “08 thence, at right angles to Clinton street; thence west, 
to the north-west corner of said lot; thence, south, along Gal- 
latin street, to the beginning, being about sixty-seven feet, and 
containing not quite one-eighth of an acre. Also, another lot of 
land in said town, being part of said lot seventeen, lying east of 
the above described lot, known as the lot on which John G., 
Bingham once lived, and once owned by Isaac Jemison ; sold as 
his property to Benjamin Patterson, by John F. Mills as sheriff ; 
by 8 te sold to D. B. Turner, and by D. B. Turner to 
Lucey G. Hill; bounded on the east and south by the Bell 
Tavern lot. Also, another lot of land, being part of said lot 
number seventeen, bounded on the north by the lot first above 
described, on the east by the lot last above described, on the 
south by the Bell Tavern lot, and on the west by Gallatin 
street; supposed to front on said street about twenty-five feet, 
and to run back east about seventy-four feet.” This descrip- 
tion was taken from the deed which Chappell had received from 
his vendors, Josiah Battle and others, which was dated De- 
cember 20th, 1861,and which contained covenants of warranty 
as to the two lots first described, but, as to the last lot, conveyed 
only such title as they had received in their conveyance from 
Lucy G. Hill, “be it good or bad ;” and Mrs. THill’s deed to said 
Josiah Battle and others, dated April 9th, 1858, contained the 
same description. 

The plaintiffs deraigned title as follows: Patent from the 
United States to Leroy Pope, granted in 1809; deed from Pope 
to Cannon, dated August 29th, 1816, for said lot seventeen ; 
deed from Cannon to Price, dated December 28th, 1815, for 
the same lot; deed from Price to Stokes, November 23d, 1822, 
for the same lot, “with the reserve of twenty-five feet, front- 
ing on Gallatin street, where the brick house stands, running 
back seventy-four feet nine inches, at right angles; deed of 
Stokes to Rogers, February 4th, 1823, for the same property, 
and with the same reservation; deed of Rogers to Isaac Jemi- 
son, January 31st, 1826, for the same lot, and with same reser- 
vation ; deed of Acklen, as,sheriff, to Elliott, April 2d, 1832, 
for “ part of number seventeen, fronting Gallatin street fifty 
feet, extending eastwardly seventy-three feet, sold as the property 
of said Isaae Jemison & Co.” ; Elliott to Sadler, March 4th, 
1883, “all that certain piece or parcel of ground in said town 
of Huntsville, known as part of lot seventeen in the plan of said 
town, fronting on Gallatin street about fifty feet, and extend- 
ing eastwardly seventy-three feet; Sadler to Horton, April 
7th, 1834, “all that certain lot | part ?] of No. 17, fronting on Gal- 
latin street fifty feet,and extending eastwardly seventy-three feet, 
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known as the lot formerly owned by Isaac Jemison ;° Horton 
and Robinson to Caldwell, August 18th, 1838, for the same lot, 
described in the same words, with lots twenty-tive and twenty- 
six, and two other lots thus described : * also, two lots conveyed 
by Daniel B. Turner and Benjamin T. Moore, as trustees, to 
Wm. E. Phillips, and therein described as follows: one, the lot 
purchased by the said Phillips of William McCay, on which is 
situated the new brick building: the other, the lot bought by 
said Phillips ef D. B. Turner, in rear of the same, on which is 
erected a frame stable.” In the subsequent deeds, down to the 
conveyance to the Huntsville Iotel Company, which was dated. 
April 16th, 1857, all the property is conveyed by the same 
words of description, or words substantially the same; each in- 
cluding “ part of lot number seventeen, fronting on Gallatin 
street tifty feet, and extending eastwardly seventy-three feet, 
known as the lot formerly owned by Isaac Jemison.” 

The plaintiffs introduced in evidence, also, the following 
deeds: (1.) “ Deed of Jemison and wife to A. Rison, dated 
July 15th, 1826, conveying ‘all that certain parcel of land, We., 
‘known as the part of lot No. 17, in the plan of said town, 
meted and bounded as follows: beginning on Gallatin street, a7 
the north-west corner of a little brick house situate on said lot, 
and now occupied by James Hood, the tailor; runing thence 
eastwardly, seventy-four and one-half feet, parallel with Clin- 
ton street, to a stake on the western boundary of a piece of 
land said Jemison had previously sold to one John G. Bing- 
ham; thence northwardly, about sixty-seven feet, to Clinton 
street; thence westwardly, with said street, to the north-west 
corner of said lot No. 17, seventy-four and a half feet: thence 
southwardiy, about sixty-seven feet, with Gallatin street, to the 
place of beginning, containing not quite one-eighth of an acre, 
more or less.” (2.) “ Deed of A. Rison to John KR. Elliott, 
dated March 4th, 1833,” conveying the same lot, by the same 
descriptive words. (3.) * Deed of Isaac Jemison and wife to 
John G. Bingham, dated June 15th, 1827, conveving all that 
certain lot, or parcel of ground,” We., “known as part of lot 
No. 17, fronting on Clinton street, containing forty feet in 
front, adjoining the lot of A. Rison on the west, and running 
south, with his line, to an alley extending from Gallatin street 
up the rear line of said lots; thence up said alley until it inter- 
sects the boundary line of the lot now owned by ID. B. Turner, 
being also part of said lot No. 17, and thence northwardly, with 
his line, to the front on Clinton street,” with the alley seven 
feet wide. (4.) “ Deed of D. Bb. Turner, as sheriff, to Wim. 
E. Phillips, dated April 5th, 1836, conveying one lot, or parcel 
of ground, in said town of Huntsville, upon Clinton street, say 
front thirty-three feet, more or less, and running back to the 
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lot known as the Bell Tavern lot south, and adjoining the lot 
of John G. Bingham on the west, sold as the property of Isaac 
Jemison.” (5.) “ Deed of Turner and Moore, as trustees of 
Phillips, to John M. Caldwell, dated April 11th, 1836, convey- 
ing ‘all that parcel of ground in Huntsville, on which is situ- 
ated the Bell Tavern and appurtenances, and the new brick 
building contiguous thereto, erected on a lot bought of Win. 
MeGay ;also, lot bought of D. B. Turner, in rear of the same, 
on which is erected a new frame stable.” 

“For the purpose of locating and identifying the Jemison 
tifty-feet lot on Gallatin street, the plaintiffs then introduced 
the following deeds, which were afterwards introduced by the 
defend: _: as evidence relied on by him in deraignment of his 
title” (1.) “Deedof Patterson to Turner, dated August 9th, 
1842, conveying lot known and described as being part of lot 
No. 17 in the plan of said town; being the same on which John 
G. Bingham and his family formerly resided, and which was 
formerly owned by Isaac Jemison: being the same conveyed by 
John F. Mills, formerly sheritf of said county, to said B. Pat- 
terson, by deed dated April Sth, 1830." (2.) “Deed of D. 
B. Turner to Hill,dated December 19th, 1846,” conveying the 
same lot, by the same descriptive words. Also, Mrs. TIill’s 
deed to Battle, Battle’s deed to Chappell, and Chappell’s deed 
to defendant, above described. These were all the conveyances 
introduced by either party. 

The (ttle brick house, mentioned in several of the deeds, was 
torn down prior to 1860, and the dividing fences were all 
destroyed during the war. Several witnesses, who had resided 
in Iluntsville for many years, were examined orally as to the 
location of the little brick house, and the identity of its site 
with that of a house built by one Gurley, in 1867, as the tenant 
of defendant, and their testimony differed in material respects ; 
some of them stating that Gurley’s house was on the ground 
where the brick house stood, and’ others that it stood south of 
an alley which separated Mrs. Hill’s property from the property 
of the Bell Tavern, and at the place used by Mrs. Kinkle as a 
cow-lot while she kept the tavern. TR. W. Coltart, a witness 
for the plaintiffs, testitied, * that he knew the brick-house lot ; 
that Mrs. Hill consulted him about buying it at tax-sale, and he 
advised her against it; that she then extended her fence so as to 
include it, and continued to use it until she sold it in 1858.” 
Britton Franks, another witness for plaintiffs, testitied: ‘+ Mrs. 
Hill's lot did not embrace the little brick-house lot, but she 
fenced it in. Don’t know whether she included the alley or 
not. The house the defendant has put up lies south of the 
Hill property.” Z. P. Davis, a witness for defendant, who was 
the proprietor of the Bell Zuvern from 1351 to 1856, testified 
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that he had always considered the hotel property as extending 
to Mrs. Hill’s fence, and that Gurley’s house was north of 
where that fence stood, according to is. recollection. M. W. 
Steele, a witness for the defendant, who was a surveyor and 
civil engineer, and had been a stockholder and director of the 
Huntsville Ilotel Company, testified that, in 1867, lhe was ap- 
pointed by the directors of the company to make a map of the 
lots, and made a map, which he produced, and which gave the 
defendant 137 feet, 6 inches, front on Gallatin street, and in- 
cluded the lot where Gurley’s house was then standing, giving 
the hotel property a front of 160 feet on that street; and that, 
in the preparation of this map, he did not make any examina- 
tion or comparison of the deeds, but ran the line where the de- 
fendant had erected his fence south of Gurley’s house. On 
cross-examination, the plaintiffs’ several deeds being exhibited 
to him and compared, ” further testified * that, as an expert, 
his conclusion was that they gave plaintiffs tifty feet more front 
on Gallatin street than said map allowed them; that said fifty- 
feet lot could be identified, and it belonged to said hotel eom- 
pany when said map was made in 1867; and that said map is 
incorrect, and does not represent the true ownership of said 
tifty-feet lot on Gallatin street.” On this evidence, the plain- 
tiffs objected to the admission of the map as evidence, ** because 
it was incorrect, and was incompetent and illegal as evidence, 
and was calculated to mislead the jury ;” and they duly ex- 
cepted to the overruling of their objections. 

‘he defendant thus testified, as a witness for himself: ‘ That 
the only portion of lot No. 17 to which he ever asserted or had 
in fact any claim, right or title, was that included in the deed 
made to him by Chappell i in 1861; that the fences south of the 
property included in his said deed were destroyed during the 
war ; that he leased the lot south of any property described in 
his said deed, in 1865, to Jacob Gurley,——the terms of the con- 
tract being that Gurley was to put a house on it, and to keep up 
the fences around it, and in consideration thereof was to oc cupy 
the house three years; that Gurley accordingly took possession 
of said lot, inclosed it, "and put up the house that now stands on 
it; that Gurley was in the occupancy of said house under this 
arrangement, and was paying him rent for it, at the time of the 
deed from the United States marshal to Walker, and at the 
time of the deed from said Walker to plaintiffs; and that the 
only improvements made upon the lot in controversy were the 
said house and fences erected under the arrangement and ¢ir- 
cumstances above stated.” 

Rt. Chapman, witness for plaintiffs, testified, “that the rental 
value of the property sued for is ten dollars per month, payable 
monthly ; and that the only improvements made upon the prop- 

VoL. LXXII. 











1882. OF ALABAMA. 553 


[Humes vy. Bernstein. ] 


erty were placed there by Jacob Gurley, under a written con- 
tract between him and defendant, by which said Gurley was to 
build the house, and to have the use of it for three years, in 
consideration of having built and placed the house there.” 

This was all the evidence adduced, as to the value of the im- 
provements, and of the rents, or use and occupation ; and all 
the evidence as to the character of the defendant's possession. 

On all the evidence adduced, the substance of which is above 
set out, the court charged the jury, on the request of the de- 
fendant, as follows: (1. ) “If the jury find, from the evi- 
dence, that at the time the United States marshal conveyed to 
Walker, and Walker conveyed to plaintiffs, Bernstein was in 
the actual possession of the lot sued for, by himself or tenant, 
claiming it as his property, the question of title has nothing to 
do with the case, and they must find for the defendant.” —(2.) 
“If the jury tind, from the evidence, that Bernstein was in pos- 
session of the lot sued for, by himself or tenant, exercising acts 
of ownership over it, at the time the marshal conveyed to 
plaintiffs; the deed of Walker is void as to Bernstein, and their 
verdict must be for the defendant, regardless of the question of 
title.” (3.) “If the evidence shows that, at the time Walker 
conveyed the lot in dispute to plaintiffs, Bernstein was in pos- 
session, by himself or tenant, exercising acts of ownership over 
it; Walker’s deed to plaintiffs is void as to Bernstein, and their 
verdict must be for the defendant.” (4) “The jury must 
assess the value of the improvements from the evidence in the 
ease, and it is immaterial whether they were put there by Bern- 
stein or his tenant.” (5.) “The jury must find the value of 
the rent of the property from the evidence in the case ; and if 
there is no evidence as to what the value of the rent is, without 
the improvements, then they can not return a verdict for any 
rent. 

The plaintiffs duly excepted to each of these charges, and 
they now assign each of them as error, together with the ad- 
mission of the map as evidence. 


IIumes, Gorpon & Suerrey, and L. P. Waker, for the 
appellants. 


Brannon & Jones, contra. 


STONE, J.—In speaking of the form, configuration, and 
dimensions of real estate, when in controversy, a witness who 
is a surveyor, or expert, may introduce a map, or diagram, to 
aid him in uiiden Maced understood ; and when this j is done, 
the map or diagram may be submitted to the jury, as an aid to 
that body in understanding or remembering the witness’ testi- 
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mony.— Bridges e MeClendon, 56 Ala. 327, and authorities 
cited. But such map, unless prepared according to section S68 
of the Code of 1876, is only testimony to be weighed by the 
jury. It does not rise to the dignity of prima facie proot. 
Steele, who prepared the map, testitied that he made it without 
having any title-papers before him, and, hence, without having 
the means of knowing whether or not it was correct. He fur- 
ther testified, on an examination of the two chains of title, that 
the map was not correct: and he gave the reasons why it was 
not correct. It, therefore, could not aid the jury in under- 
standing and remembering his testimony, and it should not 
have been allowed to go to the jury. Its tendency was to con- 
fuse, rather than to enlighten that body. 

This cause has been twice before in this eourt.— Bernstein v. 
Humes, 60 Ala. 5825 same v. same, T1 Ala. 260. The testi- 
mony in the several trials has not been the same. The plaintiffs” 
title has been heretofore made to rest primarily on the deed of 
Acklen, sheriff, to Elliott, made in 1832. It is substantially 
undisputed, that, from 1826 to that time, Jemison was the 
owner of the property in dispute. Acklen’s deed to Elliott 
describes the property conveyed as “ part of lot number seven- 
teen, fronting Gallatin street fifty feet, extending eastwardly 
seventy-three feet, sold as the property of said Isaac Jemison 
& Co.” This property, with description corresponding sub- 
stantially with that given in Acklen’s deed, is conveyed i 
several mesne conveyances from Elliott down, until it became 
incorporated into the Bell Tavern property. We do not pro- 
pose to repeat here what we said there, showing the various 
mesne conveyances. We refer to the report of second hearing 
of this case (71 Ala. 260), fora full statement. The conten- 
tion of appellee i is, that this deed is void for uncertainty in the 
deseription of the property intended to be conveyed. Without 
extrinsic aid, the dimensions of lot seventeen being given, it 
certainly is too indefinite. But, in construing written instru- 
ments, it is permissible to prove, not the unwritten intention of 
the parties, but the attendant facts and cireumstances—the 
condition of the property, and of the parties at the time—as 
aids in the interpretation. In other words, you may put your- 
selves in the place of the contracting parties, and draw from 
that stand- puint any legitimate inferences or conclusions (not 
conjectures) of fact, which tend to shed light on the intention 
of the parties. Chambers v. Le mngstapt, 69 “Al a. 140; Tennessee 
& Coosa PR. PR. Co. v. Kast Alabama Railway Co, at present 
term. Replying to the argument that the deed is void for un- 
certainty, we said, when this case was last here: “This can 
hardly be aftirmed as matter of law, on the face of the deeds. 
We can not judicially know the extent of that lot’s front on 
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Gallatin street. Its entire front on that ‘street, looking .alone 
to the deed, may have been only tifty feet; or, it may be that 
Jemison at that time owned a defined part of the lot fronting 
on Gallatin street, measuring tifty feet, and known as the 
property of said Isaac Jemison.” So, we in effect ruled, that 
the deed was not necessarily void for uncertainty: but that, if 
certain supposed proof was made, and certain facts shown, the 
property might be identified, and the deed would thus become 
operative. One phase of the testimony, in the present record, 
tends to show that before Sheriff Acklen conveyed to Elliott, 
Jemison had disposed of his entire front of lot seventeen on Gal- 
latin street, except the part in controversy, which it is contended 
lies south of the seven-feet alley. 

In our last consideration of this case, we showed that the 
deed from Battle to Chappell, and from the latter to Bernstein, 
apparently called for only about ninety-two feet front on Gal- 
latin street,and bounded the premises south on the Bell Tavern 
property. It followed, as we then said, if the property in con- 
troversy lay south of that line, Bernstein, by virtue of his deed 
from Chappell, did not appear to have either title or color of 
title to it. Benstein’s title accrued in 1861,and we suppose he 
had no possession before that time. In fact, it is not shown 
that he took any possession of the property in dispute until he 
let the premises to Gurley in 1865. The present suit was com- 
menced in 1871, much less than ten years from the time he put 
Gurley in possession: and, deducting the period of the war, 
much less than ten years from the time he purchased from 
Chappell. Now, if this be the s/¢us of the disputed lot, whether 
Mrs. Hill, or any precedent owner to Bernstein, occupied the 
premises or not, neither Chappell nor Bernstein purchased such 
possessory right or claim; for the deeds do not embrace it. 
Nor is there proof, even if Mrs. [Hill occupied the premises as 
a cow-lot, that that occupation or possession was kept up con- 
tinuously, until —— took possession through Gurley. 
Bernstein shows no right, by the testimony in this record, to 
tack his possession tothat of Mrs. Hill, be yond the land cov ngs 
by his deed. It follows that, when this suit was brought, i 
1871, Bernstein had no possession which could operate a prt 
tory bar, against any one’s lawful right of entry, of any lands 
which lay outside of the boundaries given in his deed. 

The remaining question arises on the asserted adverse hold- 
ing by Bernstein, when Walker conveyed to the children of 
Mrs. Chapman. When this case was first in this court—60 
Ala. 582—speaking of the intirmity of a title acquired by pur- 
chase while the property was adversely held by another, we 
said, as the résult of our rulings, that to defeat the operation 
of a conveyance thus made, it was sufficient that another * is 
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in possession, asserts the right to retain the possession, and that 
his claim is adverse to that of plaintiff's grantor.” And when 
the case was last here—71 Ala. 260—we said: “To avoid a 
deed made by one out of possession, it is enough if there be 
one in adverse possession, exercising acts of ownership, and 
claiming to be rightfully in possession. Color of title is not 
necessary.” The ‘effect of these rulings was, and is, that it is 
not enough to avoid a conveyance of property that it is in the 
possession of another, who is exercising acts of ownership over 
it. Acts of ownership, such as clearing land, erecting houses, 
&e., are not necessarily claim of ow nership, or of right. These 
may be done by a tenant, as they appear to have been done by 
Gurley, without any ¢laim of right. Or, they may be the acts 
of a mere trespasser or adventurer, without claim of right. 
Or, they may be the result of a mistaken belief that the true 
line embraces the land on which the improvement is made, but 
with no intention of claiming if not within the area covered by 
the title. In either case supposed, unless the possession is held 
with the intention of claiming the property, without regard to 
the title, or true dividing line, such possession or holding i is not 
adverse, and will neither ripen into a title by lapse of time, nor 
defeat the Pa ration of a conveyance by the rightful owner. 
Brown ve. Cockrell, 3 33 Ala. 38; Pa Alexande ?v Vv. WW "heeler, 69 Ala. 
332. It follows, that while acts, such as are usually done or 
performed only by the owner, or one asserting ownership, are 
legal evidence to go before the jury on the question of adverse 
holding, or of asserted claim of right, they are still only evi- 
dence to be weighed with the other evidence. They are not 
the equivalent of a claim of right. The latter is a conclusion 
of fact, to be found, or not found, by the jury ; the former is 
only testimony tending to prove such fact. But such acts need 
not be done by the party himself. He may have them done by 
an agent or tenant; and if done for him, they have the same 
effect in law, as if done by him. 

In the charges given and excepted to are the following 
errors : Charge 1 is faulty in this, that the rule against main- 
tenance does not apply, when the sale is what is called a judi- 
cial sale, or is made by a public officer, under legal process. 
Charges 2 and 3 omit all mention of claim of right, as a nec- 
essary ingredient in the adverse holding which “would avoid 
Walker's « conveyance to the plaintiffs. Under the evidence, 
that qualifying clause should have been inserted in these 
charges. ' 

If the defendant placed, or had placed, the improvements 
on the premises, in the bona fide belief that the property was 
his, then his claim for improvements should be entertained 
under sections 2951 ef seq., Code of 1876.—N. 0. & 8S. BR. PR. 
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Co. v. Jones, 68 Ala. 48. Charge 4 is faulty, in that it preter- 

mits the question of bona fides. The case cited will furnish a 

sufficient guide on another trial. 

It is not deemed necessary to comment on section 2966 of 
the Code. If the land in controversy is not embraced in the 
terms of Bernstein’s title, then he had no color of title, and the 
statute does not apply to him. If it is embraced in his deed, 
then it would seem he was in adverse possession under claim of 
right, and plaintiffs must fail on that ground, if for no other 
reason. 

We have several times spoken of plaintiffs’ claim contin- 
gently. We do not thereby intend to say, that the construction 
of the deed is a question for the jury. They must judge of, 
and determine the concomitant facts, which are aids in inter- 
preting the instrument; but the court must construe the in- 
strument. This is done by a hypothetical charge, stating the 
result, if certain facts are found to be proved. The jury passes 
on the parol testimony, and determines what facts are proved. 
The court must determine what influence such facts, if found 
to exist, must exert, in interpreting the writing. The court 
thus interprets the writing, aided by the surrounding facts 
which the jury find to be proven. We, in Chambers v. Ling- 
staff, supra, laid down the true rule. We have spoken of it 
contingently, for another reason. It seems to be undisputed 
that Bernstein’s deed—the quit-claim clause of it—conveys the 
lot on which the little brick house once stood. Some of the 
testimony in the record tends to show that the lot in contro- 
versy in this suit is the lot on which that house stood. Other 
witnesses testify differently. It is not for us to determine the 
weight of the evidence. The jury must decide that, under 
proper instructions. 

he last charge given, numbered five, is also erroneous. If, 
under the rules declared above, the plaintiffs are entitled to re- 
cover, they are entitled to rents, at least to the extent Bern- 
stein has realized them; and if, under the testimony, the jury 
tind that Bernstein had the improvements made, in the mistaken, 
though honest belief, that the land was covered by his deed— 
but with no intention of claiming the lot if not embraced in 
his deed—then he will be entitled to the value of his improve- 
ments, but must answer for rents during the time they were 
being put up. The law does not contemplate that a mere tres- 
passer, though innocently, on another's land, shall make any 
protit thereby. 

The last paragraph above relates alone to the question of 
rents, in the event plaintiffs are entitled to recover under the 
rules above laid down. The onus rests on them, first, to show 
such right, as we have intimated above it may be shown. — This, 
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if done, will shift the onws to the defendant, to make good one 
line of his defense; either that his deed embraces the disputed 
ground—in other words, that the little brick house stood on the 
lot sued for; or, that when Walker conveyed to the Chapman 
heirs, he, Bernstein, was in adverse possession under claim of 
right as we have explained that phrase. 

Reversed and remanded. 


BrickeLL, C. J., not sitting. 


Poteete «+. The State. 


Indictment for Renting or Allowing Room to be used for 
Gaming Purposes. 


‘ 


ae Allowing room to he “se d or gaming MUP POSES: who is owner or 
/ y pur) 


proprictor.”’—Under the statute which makes it a penal offense for any 
person, “‘ being the owner or proprietor of any house, room,”’ &c¢., to 
rent or lease the same for gaming purposes, or knowingly to permit the 
same to be used for any such purpose (Code, § 4214), a conviction may 
be had against a person who has possession as a tenant or lessee. 


From the County Court of Madison. 

Tried before the Hon. Wittiam Ricuarpson. 

H.C. Tomecins, Attorney-General, for the State, cited 2erce 
». Concord Railroad Co..51 N. W.590; Hall v. Brown, 54N. 
H. 495: Lester v. Lobley, 6 Nev. & Man. 840. 


SOMERVILLE, J.--The defendant is indicted, under see- 
tion 4214 of the Code (1876), for knowingly permitting a room, 
which he had leased as tenant of one Steele, to be used for 
gaming purposes. The question is, whether, being a mere 
lessee, he may be regarded as * the owner or proprietor” of such 
room, within the meaning of the statute. We are clearly of 
the opinion that he can be. The words * owner or proprietor” 
have no technical, legal signification, but are ale words of 
common parlance. They include any one having a beneficial 
interest, whether such interest be entire or partial. As said by 
Lord Denman, C. J., in Lister v. Lobley, 6 Nev. & Man. 342, 
“the owner of the fee, and the owner of a term in the land, 
are each of them an owner of the land.” The word “ propri- 
etor” is of larger signification than “owner,” and was evidently 
added so as to embrace any one in control, receiving beneficial 
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returns from the class of tenements described in the statute. 
The two words, * owner or proprietor,” have been frequently 
decided to include a lessee or tenant, in construing various 
statutes in which they occur.— Lister v. Lobley, 6 Nev. & Man. 
342: Jh.. 7 Adol. & El. 124: //a// v. Brown, 54 N. Tl. 495 ; 
Pierce v. Concord Railroad, 51 N. UW. 50. 
The defendant was properly convicted under the rulings of 
the court, and the judgment is affirmed. 


O'Neal wv. Kelly. 


Statutory Pchearing, after Final Judgment at Law; Motion 
to dismiss Appeal. 


1. When appeal lies; and when mandamus.—According to the settled 
practice of this court, an appeal lies from an order refusing to grant a 
statutory rehearing ater final judgment at law (Code, §§ 3160-68), be- 
cause such refusal is a final judgment; but, if a rehearing is improperly 
granted, the remedy for the correction of the error, before tinal judgment 
in the case, is by mandamus, and an appeal does not lie. 


Arrrar from the Cireuit Court of Madison. 

Tried before the Hon. IT C. Speake. 

The record in this ease shows that, on the 12th June, 1879, 
an action was instituted in said Cirenit Court, by summons and 
complaint, in the name of Emmett O'Neal, “as administrator 
of John Harkins, and assignee of George W. Karsner,” against 
Fleming J. Kelly; that a judgment by »#// d/e/t was rendered 
in said cause, on the 27th August, 1881, which recites that the 
defendant appeared and withdrew his pleas: that on the 9th 
November, 1881, the defendant in the judgment filed his pe- 
tition, asking a rehearing and new trial, on the ground of sur- 
prise, accident, or mistake (as more fully stated in Er parte 
(1 Neal, post, p. 560); and that on the hearing of said petition, 
with the evidence for and against it, the court set aside the 
judgment in the cause, and granted a new trial as prayed. The 
appeal is sued out from this order, or judgment, and it is here 
assigned as error. A motion to dismiss the appeal was sub- 
mitted by the appellee, on the ground that an appeal would not 
lie from such order, it not being a final judgment. 


Brannon & Coorrr, and Cananiss & Warp, for the motion. 


D. P Lewis, and E. O’Nerat, contra. 
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Per Cvriam.—At one time, there was some conflict in the 
decisions of this court, as to the proper mode of introducing 
here, for revision, the action of the City or Cireuit Courts in 
granting or refusing applications for a rehearing under the 
statute.—Code of 1876, $$ 3160-61. To remove all uncer- 
tainty, in Hr parte North (49 Ala. 385), following the earlier 
decisions, it was announced, that from a judgment refusing the 
application for a rehearing an appeal would lie, because that 
judgment is final, disposing of the case; but, if the application 
was erroneously granted, the order granting it was not a final 
judgment—its effect was, not a disposition of the case, but its 
restoration to the docket for a new trial; and prior to final 
judgment, the only remedy for the correction of the error is 
mandamus. This is the practice which has been since pur- 
sued —J/lefin v. Rock Mills, 58 Ala. 613. 

The motion to dismiss the present appeal, taken from an order 
granting a rehearing, must, psi be sustained. 


Ex parte O’Neal. 


Application for Mandamus to Cireuit Court, in matter of 
Statutory Rehearing after Final Judgment at Law. 


1. Statutory rehearing at law; want of diligence in defending suit. 
When an action at law is founded on a bond, or promissory note under 
seal, given for the purchase-money of land, the plaintiff suing as assignee ; 
and the cause is continued, by consent, to await the termination of a 
suit in chancery, instituted for the purpose of setting aside the sale and 
conveyance ; so soon as the defendant is informed of the decision of the 
chancery cause, setting aside the sale and conveyance, and thereby es- 
tablishing the want or failure of consideration of the notes, it is his duty 
to prepare to defend the suit at law; and failing to show due diligence, 
he can not obtain a statutory rehearing after judgment by x// dicit (Code, 
§ 3161), on the ground of surprise, accident, or mistake. 


Arerication by Emmett O'Neal, as the administrator of the 
estate of John Harkins, deceased, for a writ of mandamus to 
the Cirenit Court of Madison, Hon. Il. C. Speake presiding, to 
compel that court to vacate and set aside an order granting a 
statutory rehearing after final judgment in a suit lately pending 
in said court, wherein said O’Neal was plaintiff, suing “as 
administrator of John Harkins, and assignee of George W. 
Karsner,” and one Fleming J. Kelly was defendant. That aec- 
tion was commenced on the 12th June, 1879, and was founded 
on two bonds, or promissory notes under seal, each dated 
VoL. LXxu. 
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August 12th, 1875, and payable one day after date to said 
George W. Karsner; and the complaint alleged that said bonds 
were assigned to plaintiff by said Karsner. “Judgment by nil 
dicit was rendered in the cause, on the 27th August, 1881, for 
$750 debt, and $374.80 damages; the judgment reciting ‘that 
the defendant appeared, and withdrew his “pleas. On the 9th 
November, 1881, the defendant in said judgment tiled his peti- 
tion in writing, verified by aftidavit, asking a rehearing, or new 
trial, on the following grounds, as alleged : 

“Petitioner shows that said two bonds, described in said 
complaint, were executed by him in consideration of the con- 
veyance of land to him by said Karsner, of date August 12th, 
1875; which conveyance was set aside, and declared null and 
void, by a decree of the Chancery Court of Lauderdale county, 
Alabama, rendered on March 30th, 1880, in a suit to which said 
Karsner and your petitioner were parties, instituted on 18th 
August, 1876; that there was a failure of consideration of said 
bonds, and that your petitioner was prev ented from making his 
defense in said suit in said Cireuit Court, by fraud or mistake, 
and without fault on his part, in this: ‘Knowing that the 
validity of the conveyance of said Karsner to him was being 
contested in said Chancery Court, and expecting said Karsner to 
wait for the purchase-noney until said contest was decided, 
your petitioner was surprised at being sued on said bonds be- 
fore the termination of said chancery ‘suit, and communicated 
with said Karsner, who assured him that, by agreement with 
the attorneys for the plaintiff, said suit in the Cireuit Court 
would be continued until the termination of said chancery suit, 
and, if the decision of said Chancery Court was adverse to the 

validity of said conveyance, then said suit on the bonds would 
be withdrawn ; and after the termination of said chancery suit, 
said Karsner informed him of the decree, and told him that the 
suit on the bonds wasatend. When petitioner was ser ved with 
a copy of the summons and complaint in said action, John D. 
Brandon, an attorney of said court, was retained to defend the 
suit for petitioner ; and he entered an appearance in the cause, 
but never filed any plea. Petitioner is informed and _ believes, 
and upon such information aud belief avers, that said Karsner 
wrote his name on the back of said bonds, and placed them with 
the papers of the late firm of Harkins & Karsner, of which he 
was the surviving partner, intending thereby to transfer them 
to said late tirm; that he delivered “them to E. A. O'Neal, to 
enable him to aid his defense of said chancery suit, with the ex- 
pectation that said O°Neal would return them to him after mak- 
ing out his brief in said chancery suit, and without expectation 
of suit being instituted on them; that said E. A. O'Neal agreed 
with him that the suit on the bonds should be continued until 

36 
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the termination of the chancery suit, and, if that was adverse to 
the validity of the conveyance by said Karsner to petitioner, 
that then said suit on the bonds should be withdrawn ; that said 
Karsner informed said Brandon of this agreement, and, after 
the termination of said chancery suit, informed him of the de- 
cree, and told him that the suit on the bonds was at an end ; that 
said Brandon wrote to said Karsner, at the August term of said 
court, 1881, that the plaintiff was insisting on a judgment ; and 
that said Narsner never received said Brandon’s letter.” 

The plaintiff in the judgment, being made a defendant to the 
petition, filed a demurrer to it, assigning fifteen specitic grounds 
of demurrer; among which were, that the facts stated did not 
negative negligence on the petitioner's part in the defense of 
the suit at law, and did not show that, on another trial, he could 
successfully defend against the assignee of the bonds. The 
court overruled the demurrer, and an answer to the petition was 
then tiled by said plaintiff, denying some of its material ailega- 
tions; but, as the decision of this court is based on the insutti- 
ciency of the petition, the answer requires no notice. On the 
hearing of the petition, with the evidence adduced, the court 
granted the petition, set aside the judgment, and ordered a new 
trial of the original cause; and this order or judgment, to which 
the plaintiff reserved a bill of exceptions, he now seeks to vacate 
by his application to this court for a mandamus. 


Davin P. Lewis, for the application. 
Joun D. Brannon, contra. 


STONE, J.—The present record makes a ease of great hard- 
ship, but it is beyond our power to relieve it. The petition 
fails to show that the petitioner was free from fault and neglect 
in failing to meke his defense. When the chancery case was 
decided against him, that gave him notice that he had lost the 
lands for which the notes or bonds were given. Losing the 
lands, the notes were without consideration. He should then 
have looked after the defense of the suit atlaw. The demurrer 
to his petition should have been sustained.— Ev parte Walker, 
54 Ala. 577; Beadle v. Graham, 66 Ala. 102. 

The writ of mandamus will be granted, commanding the Cir- 
cuit Court of Madison county to set aside and vacate the order 
granting a rehearing, unless that court, on being informed of 
this ruling, itself make the order. 
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Norwood v. Memphis & Charleston 
Railroad Company. 


Bill in Equity by Creditor, against Corporation and Officers, 
to enforce hiynitable Lien. 


lL. Misjoinder of defendants; who may take advantage of; error without 
injucy.—When persons who have no interest in the subject-matter of the 
suit, and against whom no relief is praved, are improperly joined as de- 
fendants to a bill, the misjoinder is a defense personal to them, and the 
other defendants can not take advantage of it; but, if the other defend- 
ants demur on account of such misjoinder, a decree sustaining the de- 
murrer, but without dismissing the bill, is error without injury to the com- 
plainant. 

2. Parties to bill; corporation aud its office rs.—When a bill in equity is 
filed by a creditor against a corporation, its directors and officers, against 
whom no relief is praved, and against whom no fraud, conspiracy, or 
breach of trust is charged, can not be joined as defendants for the sole 
purpose of discovery. 


Arrrar from the Chancery Court of Jackson. 

Heard before the Hon. N.S. Granam. 

The bill in this case was filed on the 25th August, 1882, by 
William HI. Norwood, as the administrator of the estate of 
William G. Caperton, deceased, suing as a creditor of the 
Southern Railway Security Association, a foreign corporation, 
in behalf of himself and all other creditors of said corporation, 
who might come in and make themselves parties: against the 
Memphis and Charleston Railroad Company, a domestic cor- 
poration, R. T. Wilson, its president, Samuel R. Cruse, its -sec- 
retary and treasurer, and John D. Rather and W. W. Garth, 
two of its directors. The bill sought to enforce against said 
defendant corporation an alleged equitable lien for the satis- 
faction of a judgment, which the complainant had obtained 
against said Southern Railway Security Association, and on 
which an exeeution had been returned * No property found.” 
The material facts, as alleged in the bill, were these: Some 
time during the year 1873, the said railroad company leased its 
road, rolling-stock, and all its property of every kind, for the 
term of ninety-nine years, to said Southern Railway Security 
Association. On the 9th January, IS74. while the road was in 
the possession and under the control of said foreign corporation 
under this lease, the plaintiff's intestate, said William G. Cap- 
erton, was run over and killed by a train of its ears. An action 
was then brought by said Caperton’s administrator, against said 
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foreign corporation, to recover damages for this wrongful act ; 
and the action having been removed by the defendant into the 
Cireuit Court of the United States, the plaintiff there recovered 
a judgment, in October, 1881, for $10,000. While that action 
was pending, the plaintiff sued out an ancillary attachment, 
which was levied ona large quantity of cross-ties and cord-wood 
as the property of the defendant ; and the bill alleged that, after 
the rescission of the contract of lease, and before the recovery 
of the plaintiff's judgment, this property was taken and used by 
the said railroad corporation. On or about May Ist, 1874, said 
contract of lease was rescinded and cancelled by the mutual 
agreement of the parties in writing, and the railroad corpora- 
tion again took possession and control of its road and property ; 
and the bill alleged that one of the stipulations of the agree- 
ment to rescind, and one of the considerations on whieh it was 
founded, was the promise of the defendant * to pay to com- 
plainant, and to all other persons having just debts or claims 
for damages against said lessee company, the amounts of their 
respective debts, demands and damages. whenever the same 
could be ascertained in a lawful way.” The bill alleged, also, 
that the Southern Railway Security Association was insolvent 
when the agreement to rescind the lease was made, and was 
known by the defendant to be insolvent; and that the defend- 
ant then had full notice and knowledge of the plaintiff's pend- 
ing suit, “and that his claim for damages, in the event he pre- 
vailed in said suit, would be a lien on the capital stock of said 
railroad then in the hands and possession of said lessee com- 
pany.” It was alleged, also, that the original contract of 
rescission, or a duplicate thereof, *is in the possession and cus- 
tody of said defendant, or some of its principal officers; that a 
discovery and the production of said contract is material to com- 
plainant, to make out his right to the relief he prays; that said 
defendant railroad company is able and can produce and dis- 
cover said contract of rescission, and that such discovery is es- 
sential to your orator’s right to recover.” 

The bill prayed that an account be ordered and stated, as to 
the amount due on the complainant’s judgment, with interest, 
and as to the quantity and value of the cross-ties and cord-wood 
so used and appropriated by the railroad company ; * that a de- 
cree may be rendered in favor of complainant, against the said 
Memphis and Charleston Railroad Company, for the sum so 
res, to be due to him; that he may be decreed to have an 
equitable lien on the capital stock of said defendant railroad 
company, that went into said defendant’s possession when said 
lease was rescinded, and that said lien may be enforced by due 
process of law ; that said defendants may be compelled to dis- 


cover and produce to the court said contract entered into be- 
VoL. LXXxIl. 
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tween said railroad companies, by which said lease was rescinded; 
and for such other, further, and additional relief as the nature 
of the complainant’s case may require.’ 

A demurrer to the bill was tiled by the Memphis and Charles- 
ton Railroad Company, specifying the following as grounds of 
demurrer: Ist, want of equity ; 2d, misjoinder of defendants, 
in that no relief is prayed against any one except respondent ; 
3d, misjoinder of defendants, in that. no relief is prayed against 
Rather and Garth ; 4th, “that by the joinder of said co-defend- 
ants with this respondent, and by seeking and praying no relief 
except as against this respondent, but simply as to said co-de- 
fendants requiring their answer under oath, complainant is seek- 
ing to obtain their sworn answers, to be used as evidence in said 
cause, and to be relieved of proceeding to take their evidence 
by deposition, as provided by the rules of practice in this court ; 
and without the observance of which rules for the taking of 
evidence, and by the use of said co-defendants’ sworn answers 
in lieu thereof, this defendant is sought to be deprived of its 
right of cross-examination, and its other prescribed rights in 
the premises.” 

The cause being submitted to the chancellor, on the demur- 
rers, and on motion to dismiss the bill, for decision in vaca- 
tion, he overruled the demurrer as to the first, second, and third 
grounds assigned, but sustained it as to the fourth, on the au- 
thority of Hogan ». Br. Bank at Decatur, 10 Ala, 492; and he 
overruled the motion to dismiss, in order that the complainant 
might have an opportunity to amend. The sustaining of the 
demurrer, on that specific ground, is now assigned as error. 


R. C. Hen, and Norwoop & Norwoop, for appellant. 
Ilumes, Gorpon & SuErrey, contra. 


SOMERVILLE, J.—The bill is filed by the appellant, as 
complainant, against the Memphis and Charleston Railroad 
Company, a body corporate, and also several directors of the 
company, who are made defendants in their individual capacity. 

The bill manifestly makes no case against these directors, 
alleging no fraud, conspiracy, or breach of trust on their part ; 
nor is there any prayer for relief against them. There is no de- 
murrer on their part, however, for the erroneous misjoinder ; 
and the rule is well settled, that the right of objection is per- 
sonal to them, no co-defendant a allowed to take advanti ge 
of it.—1 Brick. Dig. 753, § 1689. 

The point in the case is this. The defendant railroad com- 
pany interposed a demurrer, based upon this misjoinder of the 
directors ; and the chancellor erroneously sustained it, no order 
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being made as to the dismissal of the bill. Is this ruling not 
an error without injury to the appellant? We think it cle: arly 
is; for there is no possible aspect of the case made by the bill, 
in which the psd mee could be prejudiced. As we have 
said, the directors were not proper parties defendant, and no 
relief was sought against them. It was not permissible to make 
them defendants for the sole purpose of discovery; for mere 
witnesses, who are shown to be cognizant of alleged facts, can 
never be joined for such a purpose.— Foie . Best, 5 Madd. 
19; Story’s Eq. Plead. § 235, note 2. It was tention tent for the 
complainant to have proved these facts by the depositions of 
these witnesses, and no reason is given why this could not be 
done. Their answers in the case would clearly not have been 
evidence against the railroad company, their co-defendant. 
Julian v. Reynolds, 8 Ala. 680. 

The decree, being without prejudice to the appellant, although 
erroneous, must be affirmed. 


Gilman, Sons & Co. v. New Orleans and 
Selma Railroad Company and Im- 
migration Association. 


Bill in kiyuity hy Judgment Cveditor of Tnsolve nt Railroad 
( orporation Ps C'voss- Bill hetireen Hlolai vs of State -Indorse J 
Ratlroad Bonds. 


1. Errors vot prejudicial to appellant.—An appellant can only eom- 
plain of errors which are prejudicial to him; hence, inachancery cause, a 
controversy arising between two or more defendants under a cross-bill, 
one of them can not assign as error the dismissal of the original bill. 

2) laser and cross-bill, without and under statutor 7] ae wisitous.—In 
the absence of statutory provisions, an answer and a eross-bill are sepa- 
rate and distinet modes of defense, and can not be blended in one plead- 
ing; and the statute which authorizes a defendant to embrace in his an- 
swer matters which might be made the subject of a cross-bill, and to 
have it heard and considered as a cross-bill (Code, $9 5801-04), applies 
only to those cases in which relief is sought against the complainant in 
the original bill, and does not authorize the answer of one defendant to 
be converted into a cross-bill as against another. 

3. Cross-bill betireen co-defendants.—Independently of statutory pro- 
Visions, a cross-bill may be maintained by one or more of several de- 
fendants, asking relief against the original complainant and the other de- 
fendants; and when such a cross-bill has been filed by one defendant, 
bringing the entire subject of litigation before the court, a second cross- 
bill by another defendant is unnecessary, and is properly dismissed. 

4. State indorsement of railroad bonds; bonds for first twenty miles of 
road.—Under the statute approved February 21st, 1870, entitled ‘* An 
VoL. LXXI. 
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act to furnish the aid and credit of the State of Alabama for the purpose 
of a the construction of railroads’’ (Session Acts 1869-70, 
pp. 149-57), it was contemplated that the first twenty miles of the rail- 
road should be completed and equipped from the resources of the cor- 
poration, before any of its bonds should be indorsed by the State, and 
that the indorsed bonds should be used and applied in the further 
construction of the road; and the bonds referring on their face to the 
statute under which they were indorsed, every person taking them from 
the railroad company was put on inquiry, and was charge: able with notice 
of the requirements of the statute, of the relation of the State as indorser, 
and of the uses and purposes for which the company could legally trans- 
fer them. 

a. Same; misapplication of said bouds.—The company having trans- 
ferred its bonds to the contractor engaged in the construction of the first 
twenty miles of its road, and, after procuring the State’s indorsement on 
the completion of said twenty miles, again delivered them to him in pay- 
ment of the company’s debt to him ; such use of them being unauthorized, 
and fraudulent as against the State, no liability rested on it by virtue of 
its indorsement, while the bonds remained in the hands of said contrac- 
tor, or were in the hands of any other person chargeable with knowledge 
of the misapplication. 

6. Serine : rights of honda tide hole r.—But, such indorsed bonds being 
negotiable instruments, and governed by the same rules as all other com- 
mercial paper, the State would become liable, as an accommodation in- 
dorser, to any bone fide holder who acquired them for value, in the usual 
course of business, without knowledge or notice, actual or constructive, 
of the misapplic ation by the company or its immediate transierree. 

7. Same; harden of proor as toe harae ter of transfer. —Whena subse- 
quent holder of such bonds seeks to enforce the State’s liability as in- 
dorser, the original misappropriation of them being shown, the law casts 
on him the burden of proving that be acquired them in good faith, for 
value, and in the usual course of business. 

8. Same; what is pure hase for value, and in usual course of business. 
The sale or exchange of such indorsed bonds for shares of stock in an- 
other railroad corporation, or in a joint-stock company or corporation en- 
vaved in the business of constructing railroads by contract, is an ordinary 
commercial transaction ; and in determining whether the purchase is for 

value, the safer doctrine is, when no question of usury is involved, that 
the amount of the consideration, value being parted with, is only material 
as bearing on the question of notice. 

9% Same; proaf of notice, or want of notice.—In such case, the pre- 
sumption is of a want of notice, since it is not probable, though possible, 
that notice of the original fraud or illegality would be communicated to a 
subsequent holder, thereby defeating the transfer; and the burden of 
proving notice resting on the party who assails the title of the holder, it 
is net enough to show only that he aequired the bonds under cireum- 
stanees which would have excited, in the mind of prudent man, suspi- 
cions as to the title of the party from whom he punelannd 

10. Sul rrogation of holders of indorsed boi why fo NState’s statutor y lien 
and p rority. —The holders of such indorsed bonds who have ae quired 
them in good faith, for valuable consideration, and in the usual course of 
business, are entitled to be subrogated to the statutory lien and priority 
of the State, on the railroad company becoming insolvent, and making 
default in the payment of the bonds according to their terms ; and this 
subrogation mi: ts be declared in a suit between the holders of such bonds, 
some of whom are not entitled to share in the protection given to the 
others, and although the State is not a party and a not be sued. 


. 


Appear from the City Court of Selma, sitting in Equity. 
Hearn before the Hon. W. C. Warp, as special judge, selected 
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by the parties on account of the disqualification of the presiding 
judge of the court. 

The original bill in this ease was filed on the 10th October, 
1877, by Richard M. Robertson, as a judgment-creditor of the 
New Orleans and Selma Railroad Company and Immigration 
Association, adomestie corporation, which was alleged to be in- 
solvent, and against which executions on complainant’s judg- 
ments had been returned “ No property found ;” against the 
said corporation, and against T. Hl. DuPuy and others, who 
were alleged to be in control and possession of the property and 
railroad of the corporation ; and against Gilman, Sons & Cox a 
firm doing business in New York city, as the holders of certain 
mortgage bonds which had been issued by the corporation ; and 
against the Union Trust Company, a foreign corporation, or- 
ganized and doing business in the city of New York, as the trus- 
tee in the mortgage. Its object and prayer was to set aside the 
mortgage, as an incambrance on the property of the corpora- 
tion, which would prevent it from bringing an adequate price 
under an execution sale; or to have the mortgage bonds, if any 
of them were lawful claims against the property, declared in- 
ferior to the lien of the complainant’s judgments, and to have 
the property sold for the satisfaction of his debt and the other 
valid claims which might be presented and proved. An amended 
bill was afterwards filed, bringing in as defendants the several 
persons composing the firm of Morton, Bliss & Co., a partner- 
ship doing business in the city of New York, and the personal 
representative of David Crawford, deceased, as the holders and 
claimants of other mortgage bonds of the corporation. 

The defendant corporation was chartered by an act of the 
General Assembly of Alabama, approved February 23d, 1866, 
under the name of the New Orleans and Selma Railroad Com- 

yvany, and was authorized to build a railroad between Selma and 
Now Orleans ; and its name was changed, by an act approved 
December 22d, 1868, by adding the words “and Jmméigration 
Association.” The corporation was duly organized under its 
charter, the complainant in the original bill being a large stock- 
holder and its first president. The first twenty miles of the 
railroad, commencing at Selma, were built by the defendant 
DuPuy, under a contract with the corporation, entered into on 
the 22d February, 1870. By the terms of this contract, as origi- 
nally entered into, DuPuy undertook to construct the entire 
road, at the following compensation per mile: $16,000 of the 
first-mortgage bonds of the corporation, indorsed by the State 
as then provided by law ; $14,000 of its second-mortgage bonds ; 
250 shares of its capital stock, of $100 each, and certain cash 
subscriptions. The act of the General Assembly approved 
February 21st, 1870, having required that twenty miles of its 
You, LXxil. 
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road should be completed, before a railroad company should be 
entitled to have any of its bonds indorsed by the State, and that 
the bonds should then be indorsed, to the amount of $16,000 
per mile, for said twenty miles, and for each continuous section 
of five miles when completed ; the contract between DuPuy and 
the company was modified, on the 16th May, 1870, and it was 
stipulated that his compensation should be, for the first twenty 
miles, $16,000 per mile of the unindorsed bonds of the rag 
300 shares of its capital stock, $140,000 subseribed by Dallas 
county, and other cash subscriptions ; and on the completion of 
the first twenty miles, as required by the said act of February 
21st, 1870, the company agreed, “for the purpose of building 
and expediting the construction and equipment of the secon 
section of twenty miles of said road, to advance and pay to the 
said party of the second part | DuPuy}| $320,000 in the mort- 
gage bonds of said company, indorsed by the State of Alabama,” 
and at that rate for each continuous five miles. 

On the 16th July, 1870, the railroad company executed a 
mortgage, or deed of trust, by which it conveyed to the Union 
Trust Company, of New York, its franchise, road and property, 
to secure bonds which it proposed to issue for the purpose of 
raising money, as recited in the resolutions of the company, 
which were set out in full in the mortgage, * to enable this com- 
pany to construct and equip its road beyond the first twenty 
miles, that much having been already provided for ;” the bonds 
to be in a prescribed form, for $1,000 each, payable on the Ist 
July, 1895, with interest at the rate of eight per-cent. per an- 
num, payable semi-annually, at the oftice or agency of the cor- 
poration in the city of New York; each containing on its face 
the words * Zo be indorsed by the State of Alabama,” and a re- 
cital in these words: “This is one of a series of bonds, of like 
tenor, date and amount, numbered consecutively from one up- 
wards, and limited to sixteen thousand dollars per mile of com- 
vleted and equipped railroad in the State of Alabama ; secured 
by a mortgage, bearing even date herewith, of the railroad, with 
its equipments and appurtenances, and franchises of the said 
corporation which relate thereto ; issued under the provisions of 
an act of the General Assembly of Alabama, entitled ‘ An act 
to furnish the aid and credit of the State of Alabama for the 
purpose of expediting the construction of railroads,’ approved 
February 21st, 1870; all secured by a first lien, provided for in 
said act, on the railroad of said company, its equipments, and 
all other property relating thereto, including the franchise of 
the company, with power of sale in case of default ; and by in- 
dorsement of the State of Alabama, made under authority, and 
in pursuance of the act of the General Assembly aforesaid.” 

Of the bonds provided for in this mortgage, 320 were issued, 
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of even date with the mortgage, were delivered to DuPuy by 
the company; and in June, “IS71, the first twenty miles of the 
road having been completed, he re-delivered them to the com- 
pany, in order that the State’s indorsement might be procured ; 
and the indorsement having been made, after full compliance 
with the provisions of the statute, the bonds were again de- 
livered to DuPuy,and were transferred by him to David Craw- 
ford and the persons composing the firm of Morton, Bliss & Co., 
in payment of debts which he had contracted with them for iron 
“a materials purchased and used in the construction and equip- 
ment of said twenty miles of the road. Of the bonds which 
Crawford received, he transferred 58, numbered from 263 to 
320, to Gilman, Sons & Co.,in exchange for ** Des Moines Valley 
Construction Company” stock, and * Des Moines Valley Com- 
mon” stock. This contract was made on the 17th October, 
1870, before the bonds had been indorsed by the State ; and it was 
stipulated in the contract, as shown by the memorandum, that 
the bonds were * tobe guaranteed by the State of Alabama, and 
to bear eight per-cent coupons ; interest to begin January Ist, 
1871, and bonds to be delivered within about sixty days.” The 
bonds were actually delivered, and the contract consummated 

July 22d, 1871 

An answer to the bill was tiled by Gilman, Sons & Co., claim- 
ing to be bona pide purchasers of the 58 bonds held by them, de- 
nying the validity of the other bonds in the hands of Crawford 
and Morton, Bliss & Co., and insisting that, in any event, they 
were entitled to priority over the holders of those ‘bonds. They 
incorporated in their answer a cross-bill, making the original 
complainant, Robertson, Crawford, Morton, Bliss & Co., DuP uy, 
and the railroad corporation, parties defendants thereto ; and 
praying that the equities and relative priorities of the parties 
might be adjusted, an account taken, and the railroad sold for 
the satisfaction of the debts found due. A demurrer to this 
cross-bill was tiled by Morton, Bliss and their associates, on the 
ground that the statute did not authorize an answer to be joined 
with a cross-bill as between co-defendants ; and, having answered 
the original bill, they tiled a formal cross-bill, making all the 
parties interested defendants thereto, and praying relief as fol- 
lows: “(1.) That the validity and order of priority of the 
several and respective liens and claims of the parties to this ae- 
tion, upon and against the said railroad and other mortgaged 
property and premises hereinbefore described, may be deter- 
mined and deereed. (2.) That it may be ascertained, deter- 
mined and decreed, who are the bonu fide holders and owners of 
the bonds hereinbefore referred to; which are outstanding, and 
to what extent and for what sums the same are valid obligations, 
or are secured by the said deed of trust and statutory mortgage 
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hereinbefore referred to, and what are the rights respectively of 
the owners of said bonds. (3.) That the said railroad, and all 
the property embraced in and described or referred to in said 
deed of trust, including right of way, property, franchises, 
capital stock, rights and appurtenances, and all and singular 
the locomotives, cars, machinery, fixtures, implements, chattels 
and effects, of every nature and kind whatever, in any wise ap- 
pertaining to said railroad, or belonging to said corporation, be 
sold, in such manner as this court shall direct. (4.) That an 
account be taken in respect to the money due upon said bonds 
secured by said deed of trust and statutory mortgage, for prin- 
cipal and interest; that the holders thereof be asvertained ; that 
the proceeds of sale be applied, under the direction of the court, 
to the payment and discharge of the said several sums: and that 
this suit and the said original suit may constitute but one cause, 
and as such be heard together. (5.) And that your orators may 
have such other and further relief in the premises as the nature 

of the case may require.” &e. 

On final hearing, on pleadings and proof, the special judge 
sustained a demurrer to the eross-bill of Gilman, Sons & Co., 
and dismissed it; and he also dismissed the original bill, hold- 
ing that the complainant showed no right to relief, either against 
the bondholders, or against DuPuy. But he retained the cross- 
bill of Morton, Bliss e¢@/.,as being in the nature of an original 
bill; and rendered a decree under it, declaring that, while none 
of the bondholders were bona fide purchasers for value as against 
the State, they were entitled to have the mortgage foreclosed by 
a sale of the property, and to share equally in the proceeds of 
the sale. Gilman, Sons & Co. appeal from this decree, and 
here make thirty-six assignments of error: the principal assign- 
ments being, the dismissal of their cross-bill, the decree rendered 
under the cross-bill of Morton, Bliss e¢«/.. the refusal to decree 
priority to the appellants over the other bondholders, and the 
rulings on numerous exceptions to evidence. 


R. M. Winrramsox, and J.T. Torrzcnaw, with whom were 
E,W. Perrvs and D.S. Troy, for the appellants.—The bonds, 
on their face, are such bonds as the statute contemplated : and 
the State’s indorsement was made on proof of full performance 
of all the conditions prescribed, and strict compliance with all 
the statutory requisitions. They are, and were intended to be, 
negotiable instruments; and when thus put on the market, a 
hona fide purchaser for value was not bound to inquire into 
these matters, but might rely on the security of the State’s in- 
dorsement.— Poch & Co. +. Cobb. 64 Ala. 127; Pond v. Lock- 
wood, & Ala. 669: Wiaston +. Westteldt, 22 Ala. 760. The 
inisapplieation of the bonds by DuPuy did not invalidate them 
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as securities governed by the commercial law, though it would 
prevent any one who participated in such misapplication, or 
who acquired them with knowledge thereof, from enforcing any 
liability against the State as indorser. This is the position oc- 
eupied by Morton, Bliss & Co., and by Crawford : they received 
the bonds from DuPuy, in payment of their debts contracted 
for materials and supplies sold and furnished to build the first 
twenty miles of road, knowing that they could only be legally 
applied to the further extension of the road. But Crawford 
contracted to sell Gilman, Sons & Co. bonds “to be indorsed 
by the State of Alabama;” and when he delivered the bonds 
under his contract, they were so indorsed. His contract was a 
guaranty of the indorsement; and to permit him now to assail 
the validity of the indorsement, would enable him to perpetrate 
a fraud onthe purchasers.— manuel ». Atwood, 6 Porter, 384 ; 
1 Dan. Neg. Instruments, 752-5. The appellants, as purchasers, 
are directly injured by this attempted fraud ; since, if the bonds 
had not been misapplied, there would now be forty (instead of 
twenty) miles of road completed and equipped, and subject to 
the lien of the mortgage. But Gilman, Sons & Co. are not af- 
fected by the infirmity which attached to the bonds while in the 
hands of Crawford, and which still attaches to those held by his 
administrator, and by Morton, Bliss e¢ a7. They aequired their 
bonds in good faith, for value, and in the usual course of busi- 
ness. The onvs was on them to show that they paid value, be- 
fore maturity, and in the usual course of trade ; and these facts 
are affirmatively shown. The onus then devolved on the ad- 
verse party, to show notice or knowledge of the infirmity of 
the paper, or facts which should have put them on inquiry ; and 
this isnot proved. As bona fide holders of these indorsed bonds, 
the appellants are entitled to priority over the other bondholders, 
and to be subrogated to the State’s prior lien.— (Colt v. Barnes, 
64 Ala. 108; Anighton v. Curry, 62 Ala. 404. 


Brooks c& Roy, with whom was S. F. Rice, contra.—1. As 
to the pleadings. The original bill was properly dismissed, be- 
cause the complainant was not entitled to any relief as against 
the bondholders or the railroad company. The cross-bill of 
Gilman, Sons & Co. was defective in form and parties; and be- 
ing also unnecessary, after the cross-bill of Morton, Bliss e¢ a/. 
was filed, it was properly dismissed. The cross-bill of Morton, 
Bliss e¢ a/. was in proper form, brought in all the parties in- 
terested, and presented the entire subject of litigation for de- 
cision; and it was properly retained, notwithstanding the dis- 
missal of the original bill—Cooper’s Dan. Ch. Pl. 1550, 1554, 
notes ; Story’s Eq. Pl. § 398; 2 Barb. Chan. Pr. $§ 128-9; 
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Wickliffe v. Clay 1 Dana, 589; Madison v. Wallace, 2 Dana, 

63; Winn v. Dillard, 60 Ala. 369. 

2. As to the status of the bonds as against the railroad com- 

pany and its property. The bonds all bear the same date, are 
secured by the same mortgage, refer to the same statute, were 
issued by the company at the same time, delivered to DuPuy 
in payment of his debt, and by him negotiated to Crawford and 
Morton, Bliss & Co. Their sta¢ws is not affected by the recital 
in the mortgage of the company’s intention to issue them for 
the further construction of the road beyond the first twenty 
miles ; nor by DuPuy’s stipulation in his contract to apply them 
in that manner. As against the company, that stipulation was 
without consideration, and he could successfully defend against 
any action for its breach.—Overdeer v. Wiley, Banks & Co., 
30 Ala. 709. The fact that the bonds were hypothecated, or 
held as collateral security, would not affect the right of the 
holders to foreclose the mortgage.—Jones on Railroad Securi- 
ties, $ 435. As against the company and all persons holding in 
wrivity with it, DuPuy in the first place, and Crawford and 
Morton, Bliss e¢ a/. in the second, were holders for value of the 
entire series of bonds; and the present holders, succeeding to 
their rights, may compel the specific application to the payment 
of the debt, whether the liability be referred to the contract or to 
the statute, and although the State may be discharged from 
liability as indorser.—Avedly v. Trustees, 58 Ala. 500; Colt v. 
Barnes, 64 Ala. 108; Forrest v. Luddington, 68 Ala. 1 ; Crom- 
well v. County of Sac, 6 Otto, 51: Lowell v. Western Pailroad, 
4 Otto, 465; Mayherry v. Morris, 62 Ala. 113. 

3. <As to the issue between Gilman, Sons & Co. and the other 
bondholders. The mortgage and the bonds constitute but one 
contract, and are to be read and construed together. The mort- 
gage contains an express stipulation, that the bonds are to be 
paid, * without priority to any holder,” in full, or, if the prop- 
erty preve insufticient, “pro ruta, so that no priority shall be 
given to any bond or bonds;” and in the absence of such a pro- 
vision, the general rule of law would require equality. Morton, 
Bliss and their associates assert the validity and equality of the 
entire series of bonds, as against the corporation and its prop- 
erty; while Gilman, Sons & Co. claim to have acquired their 
bonds in such a manner as to give priority to them over the 
remainder of the series, and to entitle them to be subrogated 
to certain alleged rights of the State of Alabama. To support 
their position, they must show, first, that the State has property 
rights in the premises, which may be the subject of such sub- 
rogation ; and, secondly, that their status entitles them to claim 
these rights to the exclusion of the other bondholders. Each 
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of these propositions, it is insisted, is without foundation in law 
or in fact. 

(a) As to the claim of subrogation. Tf the rights of the 
parties are to be referred only to the statute, and to be deter- 
mined by it alone, there can be no subrogation to the rights of 
the State, in the sense asserted by Gilman, Sons & Co.; because 
the public rights of the State can not be made the subject of 
subrogation: because the rights secured by the statute to the 
bondholders are direct and absolute rights of their own, and not 
rights which are to be worked out through the State, the mere 
stakeholder and trustee, in this respect, for the bondholders ; 
and because the right of ultimate indemnity secured to the 
State is contingent (that is, dependent on its having been dam- 
nitied by some payment as indorser), and subordinate to the 
paramount right of the bondholders to be paid in full, without 
which the State can not be damnitied. The statutory mortgage 
and lien are created and declared for the benefit of the bond- 
holders—* for the payment of said bonds by said company, with 
the interest thereon as it becomes due :” “for the payment of 
said bonds indorsed for the company, as provided in this act, 
and for the interest accruing on said bonds ;” “to secure the 
payment of said bonds, with the interest thereon, and to indem- 
nify the State against any loss on account of the indorsement 
of said bonds.” The statute simply makes the State a trustee 
for the bondholders, vests 1t with certain powers, and imposes 
on it certain duties, to be exercised and performed for the ben- 
etit of the bondholders in the first instance, and ultimately for 
its own protection and indemnity. There is no room for the 
application of the doctrine of subrogation, as applied between 
sureties and the common creditor. The public powers and du- 
ties devolved upon the State by the statute can not be the sub- 
ject of subrogation, because they are public, and because they 
are not susceptible of money valuation. The only property 
right secured to the State is the right to * payment of said bonds 
by said company, with the interest thereon ;” and this right is 
secured directly to the bondholder, and is not to be worked out 
through the surety —MeMu/len +. Neal, 60 Ala. 555. To 
make the test of priority the right of the holder to sue and re- 
cover on the indorsement, is a fallacy in argument, and is im- 
possible of execution. The conditions annexed by the statute 
to the indorsement of the bonds, do not go to the validity of 
the statutory mortgage: the statutory lien is complete and per- 
fect in itself, as against the company and all its property, with- 
out reference to those conditions, as any other in created or 
detined by statute. And that test would be impracticable and 
impossible, since the State can not be sued; nor would it be 
bound by any adjudication to which it was not a party. 
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, ._ The bonds were all indorsed by the governor, in the name of 
the State. Ile was the officer appointed by law to determine 
whether the statute had been complied with, and he was clothed 
with gvas/-judicial powers for that purpose. The evidence 
upon which he was to act was prescribed, and his decision was 
final. Ilis indorsement of the bonds was an adjudication of 
their validity, and of the existence of every fact essential to 
their validity; and it was intended to give the bonds full faith 
and credit in the markets of the world. There is no intima- 
tion in the statute that the indorsement would be vitiated by 
any fraud in obtaining it, or by any subsequent wrongful use 
of the bonds. On the contrary, the State relied for its protec- 
tion on the safeguards provided by the statute.— Plock & Co. 
v. Cobb, 6+ Ala. 197: an Bank “ Matth ms Ss Otto, 621. 

In the case of Colt +. Barnes, 64 Ala. 108, the court held 
that indorsed bonds were entitled to preference and priority 
over wnindorsed bonds; and though the doctrine of subrogation 
was discussed, the real basis of the decision, it is submitted, 
must rest on the ground, that both the statute and the mortgage 
provided for such priority. But no sueh question can arise 
here, where all the bonds are indorsed, and no claim is preferred 
on account of any unindorsed bonds. The later case of Forrest 
vr. Luddington, 68 Ala. 1, fully recognizes and affirms the prin- 
ciples herein contended for. 

(h) As to the claim of purchase r tor value without notice. 
If the suit were against the State, like any other aceommoda- 
tion indorser of negotiable paper, the oavs would be on the 
defendant to prove notice of irregularity, or the like. But 
here, all the bonds being issued, indorsed, and received for value, 
all the holders stand on an equality: and when any one seeks 
to establish for his bonds a different and better stafis, he must 
allege and prove, according to the general rules of law, the 
facts necessary tou make good his claim. Tle must deny notice, 
positively and partic ularly, and not generally or evasively ; and 
where there are circumstances tending to show notice, the law 
“exacts the clearest and most explicit denial of notice.”— Led- 
hetter v. Walker, 31 Ala. 179: Wells ». Morrow, 38 Ala. 128: 
Moore v. Clay, 6 Ala, 751. Tf the pleading falls short of this 
rule, relief will not be granted, no matter how full and satis- 
factory the proof may be.—Same authorities. If the pleading 
be sufticient, the onws is on the holder to show, by satisfactory 
evidence, that he acquired the bonds * for valuable considera- 
tion, before maturity, in the usual course of trade, and without 
notice of any defect or infirmity in the title."— Red +. Bank 
of Mobile, 70 Ala. 199; Mayor “. Plank-Road Co., 63 Ala. 
632. The rule’as to notice is, that whatever is sufficient to put 
a prudent man on inquiry, is sufficient to charge a party with 
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notice of every fact which inquiry would have developed. 
Foster v. Stallworth, 62 Ala. 549; Wilson v. Wall, 34 Ala. 303. 
The claim of Gilman, Sons & Co., tested by these rules, must 

fail on the pleadings, and equally on the proof. 

Their pleadings, in their cross-bill and answer, set up their 
claim in these words: “At the time of procuring said 58 
bonds, respondents had no knowledge, information, belief, or 
suspicion, that there was any defense against said bonds, or any 
of them, or any doubt or question of their legality, validity, or 
binding obligation; and respondents aver that they purchased 
said bonds in good faith, and for the full par value, without 
any knowledge or notice of any of the facts alleged in said 
original and amended bills against the same.” In assailing the 
other bonds, their language is: ‘ Noneof said bonds numbered 
from one (1) to 262 were ever issued or negotiated by the said 
New Orleans and Selma Railroad Company and Immigration As- 
sociation ; and none of them have ever passed into the hands of 
bona fide holders for value, without notice that the same had not 
been negotiated by the said corporation ; and none of them are 
secured by, or entitled to, the precedence and priority of lien 
given by the said act of the General Assembly; and if any of 
them are protected and secured in any manner by said deed of 
trust, their lien is subordinate to the lien of the bonds purchased 
and now held by these respondents.” These allegations are the 
mere statement of legal conclusions, and are insufticient.— W7/- 
lingham ». Harrell, 36 Ala. 580; Duckworth v. Duckworth, 
35 Ala. 70; Flewellyn v. Crane, 58 Ala. 628; and authorities 
above cited. 

Their evidence is fatally defective, and the weight of proof is 
against them. Only three of the partners are examined as wit- 
nesses, and their denial of notice, however full, would not nega- 
tive notice to the fourth partner. As against the estate of 
Crawford, from whom they purchased, their evidence was in- 
competent, and was objected to on that ground.—<Stuchey v. 
Bellah, 41 Ala. 700; MeCrary v. Rash’s Adm’r, 60 Ala. 374. 
An examination of their answers, too, will show such indefi- 
niteness and evasiveness, as manifests an effort * to manufacture 
the defense of innocent purchaser out of facts not quite sufti- 
cient to authorize it” (Ledbetter v. Walker, 31 Ala. 179), and 
amounts to an implied admission of the fact not directly denied. 
As where W.8. Gilman is asked, “State when you, or, so far as 
you know, said firm, first heard that said bonds had been issued 
in consideration of money or materials used in the construction 
of the first twenty miles of said road ;” his answer is, “ I never 
had any ¢nformation regarding the construction of the road, ex- 
cept what appears on the face of the bonds, until the receipt of 
a ae from C. M. Shelley, dated 10th September, 1875.” 
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Against their indefinite denials is the positive testimony of John 
Tucker, who knew all the facts, and who testifies that his in- 
terview with them was had for the purpose of informing them 
of the facts, and that he did impart to them all the facts. 
Eight months elapsed from the time the contract was entered 
into, before the bonds were actually delivered, although it w: as 
stipulated that they were “to be delivered in about sixty days.’ 
The delay would naturally cause inquiry, and inquiry would have 
developed the fact that the first twenty miles of the road were 
not completed ; and they are charged with implied notice of that 
fact when they bargained for the bonds. Aside from the ques- 
tion of notice, the proof is that they purchased the bonds at the 
rate of 85 cents on the dollar, while the statute prohibited their 
sale or use at less than 90 cents; and paid for them in railroad 
serip, Which was at the time worth only five or ten cents on the 
dollar, and which shortly afterwards proved wholly worthless. 
These are not the /nd@/cia of an ordinary commercial transaction, 
and do not support the claim of a purchase for value in the 
usual course of business. 


BRICKELL, C. J.—1. The original bill was filed by a judg- 
ment-ereditor of the * Selma and New Orleans Railroad Com- 
pany and Immigration Association,” who had exhausted his 
remedies at law; and its main purpose was to remove, as an ob- 
stacle in the way of obtaining satisfaction of his judgment, a 
mortgage, or deed of trust upon the property of the company, 
given to secure bonds it had issued. The appellants, as holders 
of a number of these bonds, were made parties defendant ; and 
they appeared and answered, affirming the validity of the bonds, 
and of the mortgage given as security for the payment ; and 
also asserting that, as bone side holders of the bonds, they were 
entitled to be subrogated to the paramount lien of the State as 
indorser, recognized in the mortgage. The dismissal of the 
original bill, i€ erroneous, can not in any event operate prejudi- 
cially to the appellants, and of it they can not be heard to com- 
plain. It is only matters which areof injury to the parties ap- 
pealing, that will be noticed on error. 

2-3. In the absence of statutory provisions, a cross-bill and 
an answer are essentially separate and distinet pleadings ; and it 
is irregular to join and blend them,—asirregular as it would be 
to join and blend an amended and supplemental bill. Generally, 
a cross-bill is a mere mode of defense; and if all its purposes 

can be be obtained by answer, the bill will not be entertained. 
There are some defenses which, however, can not be made by 
answer; and often, in aid of the defense, a discovery from the 
plaintiff in the original billis necessary. And asa general rule, 
by answer the defendant ean pray only to be dismissed ; if he 
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is entitled to relief touching the matter of the suit, he ean ob- 
tain it, in the pending suit, only by eross-bill—Cu//um v. 
Kerwin, 4 Ala. 452: Goodwin +. MeGehee, 1d Ala. 232. Fre- 
quently, co-defendants have, as between themselves, opposite and 
clashing interests touching the matter of suit; without an ad- 
justment of which, a complete decree, quieting the litigation, 
can not be rendered. In such case, either defendant may tile a 
cross-bill ; or the court may order it to be tiled, bringing before 
the court the whole matter of litigation, and enabling it by one 
decree to settle the rights and interests of all parties —(Cw//iuw 
e. Krein, supra: Storv’s Eq. Pl § 392: 2 Dan. Ch. Pri 154s. 

It is a eross-bill of this latter character which was incor- 
porated in the answer of the appellants originally: a bill not 
seeking any discovery from the complainant in the original suit, 
or any re lief against him, but seeking relief only as against the 

railroad company, and the other holders of its bonds. and the 

establishment and enforcement of the prior right of the appel- 
lants to the payment of the bonds held by them. According 
to the rules of pleading and practice prevailing in courts of 
equity, unchanged by statute, there can be no doubt that the ap- 
pellants were without right to make an answer serve the pur- 
poses of a cross-bill. The court and the parties could have 
silently dis regarded so much of the answer as purport ted to bea 
eross-bil!: the failure of any party defendant to appear and 
plead to it, would not have authorized a decree pro contesso 
against him; or, on motion or exception, it would have been 
stricken out as impertinent : and the appellants, whatever may 
have been their right to tile a cross-bill, or however necessary 
such a bill may have been for their protection, would have been 
in court in no other condition than as respondents who had 
only answered. 

The statute provides, that a defendant may gee relief 
against the complainant, for any cause connec ‘ted with, or grow- 
ing out of the subject-matter of the bill, by alleging in qf an- 
swer, and as a part thereof, the facts upon which such relief is 
prayed, and that the complainant shall answer the same. The 
matter thus put in issue “must be considered in the nature of 
a cross-bill, and be heard at the same time as the original bill.” 
Code of IST6, $s 3801-04. It is apparent the statute refers to 
but one of the several kinds of cross-bill,—that in which relief 
is sought only against the complainant in the original bill; and 
has no reference orapplication tothe other distinct and different 
kind of cross-bill, in which no relief is sought against him, to 
which he isa party rather for the sake of conforming the plead- 
ings to the cause to which they belong, and affecting him by 
any order which may be rendered, staying, if necessary, a hear- 
ing on the original bill until the ecross-bill is ripe for hearing 
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with it: and in which relief is sought only against co-defend- 
ants. After demurrer upon this ground, to so much of the an- 
swer as purported to be a cross-bill, the appellants amended, by 
striking out the answer, and tiling it as a separate pleading. 
But, before the amendment, the co-defendants, Morton, Bliss 
and others, had tiled a cross-bill bringing the whole matter of 
litigation before the court, and under which the appellants 
could obtain full relief. Ino this condition of the cause, the 
¢eross-bill of appellants was properly dismissed. A cross-bill is 
not entertained, when in the original suit the party filing it can 
obtain the full relief to which he is entitled. It is unnecessary, 
adds to the costs, and tends to confusion; and without the re- 
striction, cross-bills would be multiplied at the mere election of 
defendants... Weed «. Small, 3 Sand. Ch. 273: Braman v. 
Whe NOU, 5 Barb. (S. ‘> 151 Bogle C. Bogle, b; 3 Allen. 15s. 

4. The more important question the case involves is, whether 
the appellants are entitled to subrogation to the statutory lien 
of the State. as indorser of the bonds of the railroad company. 
In the consideration of this questign, we do not tind it neces- 
sary to pass upon the numerous exceptions to evidence which 
were sustained by the City Court. The material facts upon 
which the right depends, if it exists, are shown satisfactorily by 
the pleadings, and by evidence to which no exception was taken. 
These facts are, that the company had contracted with DuPuy 
for the construction of its road, and, while he was engaged in the 
construction of the tirst twenty miles, issued to him its bonds, 
three hundred and twenty in number, each for the payment of 
one thousand dollars, payable te the holder thereof, at the agency 
of the corporation in the city of New York, bearing interest at 
the rate of eight per-cent., payable semi-annually ; the bond re- 
citing on its face, that it was one of a series limited to sixteen 
thousand dollars per mile of equipped and completed railroad 
in the State of Alabama: and further, that it was * secured bya 
mortgage, bearing even date herewith, of the railroad, with its 
equipments, and appurtenances, and franchises of said corpora- 
tion which relate thereto, issued under the provisions of an act 
of the General Assembly of Alabama, entitled * An act to fur- 
nish the aid and credit of the State of Alabama, for the pur- 
pose of expediting the construction of railroads approved Feb- 
ruary 21st, ISTO; all secured by a first lien, provided for in said 
act, on the railroad of said company and its equipments, and all 
other property relating thereto, including the franchises of the 
company, with power of sale in case of default, and by indorse- 
ment by the State of Alabama, made under authority and in 
pursuance of the act of the General Assembly aforesaid.” Hav- 
ing completed and equipped the first twenty miles of road, the 
bonds were returned to the company, that the indorsement 
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thereof by the State should be obtained; and the preliminary 
proofs required by the statute having been made, the Governor, 
in the name of the State, indorsed them The bonds were 
then re-delivered to DuPuy, who applied them to pay the debt 
the company had ineurred with him for the construction and 
equipment of the first twenty miles of the road ; and he passed 
them to David Crawford, to whom he had become indebted for 
money borrowed, and to Morton, Bliss & Co., to whom he had 
become indebted for railroad iron, while engaged in such con- 
struction, they having notice of the application DuPuy had 
made and was making of thebonds. Fifty-eight of these bonds 
Crawford subsequently transferred to the appellants, under cir- 
cumstances, and upon‘a consideration which will be hereafter 
noticed. 

The real relation of the State was that of an accommodation 
indorser of the bonds of the company. For the indorsement 
there was no consideration of value moving to the State, and its 
only purpose was giving credit and currency to the circulation 
of the bonds. In the words of the title of the statute which an- 
thorized the indorsement, the purpose was, * to furnish the aid 
and credit of the State to expedite the construction of railroads.” 
Until twenty continuous milesof road had been completed and 
equipped, the indorsement of bonds by the State was unau- 
thorized; and the completion and equipment must have been 
from resources of the company, distinct and independent of such 
as were or could be derived from a negotiation of the bonds in- 
dorsed by the State. The plain purpose of the statute was, that 
the indorsed bonds should be applied to no other uses or pur- 
poses, than to the further construction and equipment of the 
road. The indorsement was of no force—as a contract, it had 
no legal inception—until the bonds were by the company nego- 
tiated. The bonds referring to the statute under which they 
were indorsed, every person dealing in them was put on inquiry, 
and at his own peril was bound to take notice of its require- 
ments, of the relation of the State as indorser, and of the uses 
or purposes for which the company could legally and properly 
transfer them.—Jones on R. Rt. Securities, sections 226, 297, 27 ; 
N. O., M. & OC. R. BR. Co. v. Dunn, 51 Ala. 128; MeLure v. 
Township of Oxford, 94 U.S. 429. 

5. Theapplication of the bonds by DuPuy to pay the debt the 
company had contracted with him for the completion and equip- 
ment of the first twenty miles of the road, was in direct contra- 
vention of the statute—was a diversion of the bonds from the 
uses and purposes to which they were by the statute appro- 
priated, and to which the company, by the very act of procuring 
and accepting the indorsement, agreed they should be solely 
and exclusively appropriated. Whether the company assented 
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to the application, or whether they re-delivered the bonds to 
DuPuy, upon his promise to continue the construction and 
equipment of the road,and to use the bonds to raise money for 
that purpose, is not material. With full knowledge of the only 
uses and purposes to which they could be appropriated, he ap- 
plied them to the payment of the existing debt of the company, 
in contravention of the statute, and in violation of the agree- 
ment of the company under which the credit of the State was 
loaned ; and thereafter he abandoned his contract to construct 
further the road. Whoever takes accommodation paper, with 
knowledge that the terms and conditions upon which the ae- 
commodation was given are being violated ; whoever partici- 
pates in the diversion of the paper to other objects or uses than 
such as were intended when the paper was made, unless fraud 
is imputed, must be understood to relieve the party giving the 
accommodation from all liability, whatever liability the party 
with whom he deals may ineur.—2 Parsons Notes and Bills, 27 ; 
1 Dan. Neg. Inst. 594. 

It was the interest of the State that the further construction 
of the road should be continued—to expedite the construction 
the bonds were indorsed. There was no general lending of its 
credit by the State, but a loan upon terms and conditions ; and 
a diversion of the bonds from the uses to which it was designed 
they should be applied, and their application to uses prohibited 
by the statute, would be a fraud, if the parties intended to as- 
sert its liability. As between DuPuy and the State, the in- 
dorsement had no binding force ; as a contract, it had not legal 
inception. Crawford, and Morton, Bliss & Co., acquiring the 
bonds from DuPuy, with knowledge that he had applied them 
in payment of a pre-existing debt of the company, in violation 
of the statute, and in violation of the terms and conditions upon 
which the indorsement of the State was made, chose to receive 
them with all the infirmities to which they were subject in Du- - 
Puy’s hands—they were substituted to his place, acquiring only 
his rights. 

6. The bonds were negotiable instruments; the purpose of 
making or issuing, as well as of indorsing them, was, that they 
should be employed in raising money by sale, or otherwise, in 
the usual course of business; that they should be employed for 
all the purposes for which bank-notes could be employed. The 
principles of the law-merchant, founded upon considerations of 

ublic policy and the necessities of commerce, ‘so well and so 
lian established, that it is laid up among the fundamentals of 
the law, and neither reasons nor authorities are now necessary 
to be brought forward in its support,” affirms the right and the 
title of a Dona Jide holder, for value, of negotiable paper, ac- 
quired before maturity, whatever may be the defenses or equi- 











582 SUPREME COURT Dec. Term, 
'Gilman, Sons & Co. v. New Orleans and Selma R. R. Co. | 
ties existing as against antecedent parties.—-Nii77 +. Tyson, 
16 Peters, 1; Goodman v. Simonds, 20 How. 343; Murray »v. 
Lardner, 2 Wall. 110. The State, though there had been an 
appropriation of the bonds to uses whic h were excluded by the 
terms and conditions upon which its indorsement was lent to the 
railroad company, and as to the State the bonds can be said 
properly to have been put in cireulation frandulently, would be- 
come liable to a bona fide holder, taking them without knowledge 
of the misappropriation, or of the fraud.—Jones on Railroad 
Securities, section 284; State, er rel. Plock « Cobh, 64 Ala. 127. 

7. Whether the appellants stand in this relation-—whether 
they acquired the bonds for value, without knowledge of the 
intirmity of the indorsement of the State, and of the title of 
Crawford, is a material point of contention. The question must 
be considered and determined, as it would be if the State were 
a party, and the immediate object of the suit was the enforee- 
ment of the indorsement. The fact being shown that there had 
been an appropriation of the bonds to uses which were excluded 
by the terms and conditions of the indorsement; and as to the 
State, if the purpose was not to relieve and release it from lia- 
bility, the bonds were put in circulation fraudulently ; upon the 
holder, pursuing the State, the law casts the burden of proving 
that he acquired them for value, in good faith, and in the usual 
course of business. — Wallace ». Bro Bank Mobileo 1 Ala. 565; 
Thompson v. Armstrong, 7 Ala 256; Ross vr. Deinkard, 35 Ala. 
434. The right of the antecedent holder to assert the liability 
of the State is destroyed, or, rather, is shown never to have ex- 
isted; and the right of subsequent holders, resting only on a 
title derived from him, whieh has not some other foundation, 
can not rise superior to it. A higher and better right, resting 
upon its own foundation, is shown, when it appears that in good 
faith, upon a consideration of value, in the ordinary or usual 
course of business, the bonds were acquired, 

8. If the appellants are holders for value, there can be no 
question the bonds were taken according to the customs and 
usages of mereantile transactions. The saleor exchange of such, 
securities for shares of stock in railroad corporations, or for the 
shares of the stock of companies organized either as joint-stock 
Comps anies, or as corporations, for the construction of railroads 
by contract, is, doubtless, an ordinary commercial tri ansaction. 
The controversy seems to be directed specially to the sufficiency 
of the consideration with which the appellants parted,and whether 
there were no circumstances attending the transaction which 
ought to have excited inquiry into the nature of Crawford’s 
title, and the manner in which he had obtained the bonds. The 
facts are, that on 17th October, 1870, appellants sold to Crawford 
shares of stock in the Des Moines Valley Construction Com- 
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pany, of the nominal value of three hundred thousand dollars ; 
Crawford agreeing to deliver, within about sixty days, the bonds 
of the Selma and New Orleans Railroad Company, &¢., guaran- 
teed by the State of Alabama, bearing eight per-cent. interest, 
for fifty-eight thousand dollars, the interest to begin on the first 
day of January, 1871. The stock was greatly depreciated, not 
having probably a marketable value exceeding ten cents to the 
dollar of its nominal value. Of the company, Crawford was 
treasurer, and a large stockholder. The bonds were not in- 
dorsed by the State until 14th July, 1871, and were not de- 
livered to the appellants until the 22d of that month. — It is ap- 
parent the bonds were estimated by the parties as of their face 
value; for delay having occurred in their delivery, the interest 
during the period of delay they would have borne, Crawford 
paid to the appellants in money. Not long afterwards, the Des 
Moines stock became valueless in consequence of the failure of 
the company. There is not in the transaction any fact indi- 
cating that the parties regarded the bonds of doubtful, or of un- 
certain value, however they may have regarded the stock with 
which they were purchased. 

It is only a purchaser or holder for ca/ie, not a mere volunteer, 
the law protects against equities and defenses to which negotia- 
ble paper would be subject in the hands of antecedent holders. 
The books employ various expressions; sometimes it is said fu// 
valve must have been parted with; sometimes fair aad reason- 
dhle valve: Wut most often, perhaps, the single word ca/ve is 
employed. The principle is analogous, in’ many respects, to 
that which prevails in courts of equity for the protection of 
hona fide purchasers against equities affecting the legal estate, 
of which they have not notice. 2 Lead. Ey. Cases, L038. Gen- 
erally, it is agreed, that it is net hecessary to constitute a dong 
Jide purchaser of the legal estate, ora hone pide holder of nego- 
tiable paper, that he should have parted with money, or money's 
worth. If he parts with, or cedes an existing right, or if he 
forbears, or suspends legal remedies, there is, in the legal sense 
of the term, a valuable consideration. —1 Amer. Lead. Cases, 
226; 2 Lead. Eq. Cases, 103. In considering this question, it 
is said in Goodman. NSiaouds, 20° How. 371: “The better 
opinion seems to be, in respeet to parol contracts, as a general 
rule, that there is but one measure of the sufficiency of a con- 
sideration ; and, consequently, whatever would have given va- 
lidity to the bill as between the original parties, is sufficient to 
uphold a transfer.” &e. There would be much of difficulty and 
uncertainty in the application of any other principle. It can 
not be supposed, that only the party giving in money the full 
face-valne of negotiable paper, or its equivalent in property, is 
a bona pide holder for value. Whenever, from any cause—-de- 
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pression of the money market, or depression in the affairs of 
the State, or of corporations—there was depreciation in the 
value of such securities as were the subject of this transaction, 
such a rule would stop their circulation, and divest them of the 
legal incidents of negotiability. If it be said, there must be a 
fair and reasonable consideration, the inquiry at once arises, 
what is to be deemed such a consideration ; an inquiry it would 
be as difficult to determine, as it would be to determine the in- 
adequacy of consideration which would justify the rescission of 
a contract. The safer doctrine, it seems to us, is, that when 
the holder, as in the present case, parts with value, no ques- 
tion of usury being involved, the amount of the consideration 
is material in no other respect than as it may bear upon the in- 
quiry, whether he had notice, actual or constructive, of the 
infirmity of the paper, or of the title to it—Gou/d v. Segee, 
5 Duer, 260; Phelan v. Moss, 67 Penn. St. 59. 

There is no reason for supposing that Crawford purchased 
the stock with a view to its immediate conversion into money 
at its market value. The relation he sustained to the company 
would rather indicate that he regarded it as of greater value. 
But it is not necessary to speculate upon the reasons which may 
have induced him into the transaction; there can be no doubt, 
if he had given for the stock his own negotiable paper of the 
precise amount of the bonds, that it would have been supported 
by a sufficient consideration. The appellants parted with the 
stock, and he acquired it, in the usual course of business; and 
the relation of the appellants is that of holders of the bonds 
for value. 

9. The appellants, having acquired the bonds for value, in 
the usual course of business, can not be affected by the fraud 
and illegality of DuPuy’s appropriation, and Crawford’s aequi- 
sition of them, unless notice of it can be traced to them. The 
presumption is of a want of notice; for, “though possible, it is 
not likely, that notice of the original fraud or illegality would 
be communicated to subsequent holders.” It is not incumbent 
upon them to prove the absence of notice; but it is incumbent 
on the party assailing the presumption, and questioning their 
title, to prove it. —Bvles on Bills (6th Amer. Ed.), 194; Car- 
penter v. Longan, 16 Wall. 271. There is no evidence of direct 
notice. The evidence of Tucker, as to the interviews he had 
with one or more of the appellants, at the instance of Crawford, 
is too vague and indetinite to justify the inference that he com- 
municated the fact that Crawford had, or would acquire the 
bonds from DuPuy, in violation of the terms and conditions 
upon which the indorsement of the State was loaned, thereby 
relieving the State from liability. It was for bonds — 


. by the State, the appellants contracted, and Crawford promised 
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to deliver. The guaranty or indorsement of the State became 
worthless to them, if, at the time of the contract, they were 
informed of DuPuy’s misappropriation ; and it was idle for them 
to contract for bonds of that description. And it is scarcely 
possible that Crawford, who brought about the interview for 
the purpose of inducing the appellants into the transaction, 
would have invited a disclosure of the infirmity of his title as 
against the State. All that can be said of Tucker's evidence 
is, that at Crawford’s instance he communicated to one or more 
of the appellants the number of miles of road the railroad com- 
pany had constructed, and that the bonds were the first-mort- 
gage bonds of the company. If any other particular facts were 
communicated, he does not disclose them. 

In reference to the facts which it is supposed ought to have 
put the appellants upon inquiry as to the manner of Crawford’s 
acquisition of the bonds, it is enough to say, that the largest 
significance claimed for them is, that they might have aroused 
suspicion as to his title. It is not, under the prevailing princi- 
ples of the commercial law, enough to defeat the title of the 
holder of negotiable paper, to show that he acquired it under 
circumstances which would, in the mind of a prudent man, 
have excited suspicion as to the title of the party from whom 
he derived it.— Goodman v. Simonds, supra; Murray v. Lard- 
ner, supra; Phelan v. Moss, supra. It is apparent from the 
contract, that it was expected Crawford would thereafter ac- 
quire the bonds; hence, a future day is appointed for the 
delivery; and the fact is apparent that he did not obtain 
them, bearing the indorsement of the State, until a short time 
before their delivery. These facts may have excited the be- 
lief, that when he made the contract with the appellants, 
he had some arrangement by which he would obtain the bonds. 
But, would they probably divert and direct inquiry to the na- 
ture of that arrangement‘ Would they excite the suspicion 
of the most prudent, dealing in negotiable securities, that he 
intended acquiring them, or had acquired them, fraudulently, 
or illegally? We can not think the facts are sufficient to cast a 
shade on the transaction, so far as the appellants are concerned. 
It is only bad faith which will defeat their right to enforce the 
bonds against all parties to them. 

10. The remaining question has been heretofgre considered 
and decided by this court. The statute gave the State, for its 
protection and indemnity, a lien upon the property of the rail- 
road company, having precedence and priority over all other 
liens, by way of mortgage or otherwise. The holders of the 
bonds of the company, indorsed by the State, to whom the 
State is liable upon its indorsement, upon default in the pay- 
ment of the bonds, are entitled to be subrogated to the lien of 
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the State. The subrogation is just and equitable, and is essen- 
tialto render effectual the purposes of the statute in the crea- 
tion of the lien—the proteetion and indemnity of the State. 
Colt ». Barnes, 64 Ala, 108; Forrest +. Luddington, 68 Ala. 1. 
The equity is worked out through and from the liability of the 
State; and if the liability does not exist, the equity does not 
arise.— Bankhead v. Owen, 60 Ala. 457: Houston +. Br. Bank 
Huntsville, 25° Ala. 250; Grigshy v. Hair, 1b. 327. And of 
consequence, it can not be claimed by a party who, in his trans- 
actions with the railroad company, has relieved the State from 
liability, though he may be entitled to enforce the subordinate 
mortgage the company may have executed. 

There would be the difficulties attending the subrogation, 
suggested in the arguments of counsel, and pointed out by Mr. 
Justice Bravery, in Branch “, Macon ct Brunsivickh R. R. (o., 
2 Woods, C. C. 385, if the State was pursuing the remedies 
given to it specially, and had possession of the property of the 
company. If a court were then to intervene—-to intercept the 
remedies of the State, and to interrupt its possession--—as it could 
intervene only at the instance of a party to whom the State was 
liable, or a party having a superior equity, there would be em- 
barrassments arising from the incapacity of the State to be 
sued, and from other considerations, which this case does not 
involve. The constitution forbids the making of the State a 
party to suits in law or equity. It would be a harsh construe- 
tion of the constitution, leading to the most inequitable conse- 
quences, that cireumseribed the jurisdiction of the courts to 
determine controversies between individuals claiming rights, or 
asserting defenses, which must be traced to, or derived from 
the State. The incapacity of the State to be sued, as a general 
rule, is a sufficient reason for dispensing with its presence as a 
party.— Davis v. Gray. 16 Wall. 220: Arlington case, 3 Wughes 
(CG. @.) 1: [agar v. Walker, 14 Mow, 29. 

The result is, that the City Court erred, in not decreeing the 
appellants were entitled to subrogation to the lien of the State, 
and, of consequence, to precedence and priority over the other 
holders of the bonds of the railroad company, who are entitled 
only to the security of the mortgage. The decree in this re- 
spect will be here reversed, reformed and corrected ; otherwise 
aftirmed, and remanded to the City Court for execution. 


Nore spy Revorrer.--On application for rehearing, by the 
counsel for Morton, Bliss ef /., the judgment rendered in this 
case, as indicated above, was set aside, and judgment rendered 
as follows: “It is considered that the decree of said City Court 
be reversed and annulled, and the cause be remanded to said 
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City Court for further proceedings; and that the appellees pay 

the costs of this appeal, both in this court, and in said City 

Jourt ” 


Martin «. Hall. 


Motion tor Numimary Judgment against Constable and 
Sureties on his Official Bond. 


1. Constable’s bond : x condary proo of. —There ix no statute requiring 
or authorizing the recording of a constable’s bond, although it is required 
to be “approved by the judge of probate, and kept in his office’? (Code, 
§ 764); and without such statutory authority, the mere recording of it 
does not make the record competent evidence as a copy: to make such 
record admissible evidence, it must be proved to be a correct copy, after 
a proper predicate has been laid for the introduction of secondary evi- 
dence. 


Aprrat from the Cireuit Court of Jackson. 

Tried before the Hon. H.C. Speake. 

This was a motion by William DB. Martin, for a summary 
judgment against Thomas C. [all and the sureties on his off- 
cial bond as constable, on account of the failure of said Hall 
to make the money on an execution in his hands as constable, 
in favor of said W. B. Martin, and against Jacob Toust” | or 
Houts|, “issued on the 2d May, IST4, by J.J. St. Clair, justice 
of the peace, for S24 debt, besides 84 costs of suit: and which, 
by the use of due diligence, said Hall could have collected.” 
The case was commenced in a justice's court, and was removed 
by vertioraré into the Circuit Court, where the plaintiff filed a 
complaint, claiming 828, with interest from May 2d, [s74, for 
the failure of said Hall, as constable, * to execute an order of 
sale issued on a judgment obtained before J. 4. St. Clair, a jus- 
tice of the peace.” The defendants pleaded, “in short by con- 
sent, the general issue, with leave to give in evidence any mat- 
ter which, if pleaded in full, would be a bar to this suit: and, 
2d, not guilty ;° and issue seems to have been joined on both 
of these pleas. On the trial. as the bill of exceptions shows, 
the defendants declining to admit the execution of an official 
bond by them as alleged, the plaintiff introduced John B. Tally 
as a Witness, “who was the probate judge of the county, and 
the legal custodian of the records, books and papers belonging 
to the probate oftice, including the official bonds of constables, 
and who testified that, on that day, and on the preceding day, 
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at the request of plaintiff's counsel, he had made diligent search 
in his office for the official bond of said Hall as bailiff, and had 
been unable to find any bond given prior to 1876; that he found 
one given in 1876,and another in 1878, but no other one ; that 
it had been a custom of long standing in the probate office of 
said county, to keep a book known as the ‘ Bond Book,’ in which 
were recorded all official bonds required by law to be kept on 
file in said office, including the ofticial bonds of constables; that 
he then had in his custody, and in his office, said ‘ Bond Book’ 
for 1873 and 1874, and in it he found the record or copy of a 
bond in words and figures as follows,” setting it out. ‘ Plain- 
tiff then offered said record of said bond in evidence,” but the 
court excluded it, on objection by the defendants, “ because 
there was no law requiring the official bonds of constables to 
be recorded.” Plaintiff excepted to this ruling, “and then 
offered said record of said bond as evidence tending to show 
that such a bond had been executed, and who the sureties thereon 
were, and what the condition of said lost bond was; but the 
court refused to admit it as evidence for said purpose, and the 
plaintiff duly excepted.” These rulings of the court are now 
assigned as error. 


Rosinson & Brown, R. C. Hunt, and Wa. H. Norwoon, for 
the appellant. 


L. P. Waker, and Humes & Gorpon, contra. 


SOMERVILLE, J.—The court very clearly did not err in 
excluding from the jury, as evidence, the book produced from 
the office of the probate judge, purporting to contain a recorded 
copy of the official bond of Hall as constable. There is no 
statute which requires or authorizes constables’ bonds to be 7e- 
corded in the oftices of probate judges. The statute merely pre- 
scribes that the original bond shall be “approved by the judge 
of probate, and ept in his oftice.”—Code of 1876, § 764. In 
the absence of a a statutory requirement, the mere record- 
ing of a bond, or other instrument, does not make a copy of it 
evidence. The copy, to be admissible, must be shown to be 
correct, after laying the usual predicate for such secondary evi- 
dence, by proving the loss of the original, and the failure to 
tind it after diligent search.—1 Greenl. Ev. § 91; 1 Whart. Ev. 
$115. Orelse a certified copy of the original, which is made 
by statute presumptive evidence in any civil cause, was required 
to be produced.—Code, 1876, § 3047. 
Judgment affirmed. 
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Sloan vw. Frothingham. 
Bill in Equity for Foreclosure of Mortgage, Account, ete. 


1. Annuity to husband and wife during their joint lives, and to survivor 


for life, payable to husband ‘‘for their mutual benefit 2? wife's interest in. 
d ye, pul Q d , 


Where an annuity is created by deed, charged on lands, and secured by 
mortgage, in favor of husband and wife during their joint lives, and to 
the survivor for life, and is made payable to the husband ‘‘for their mu- 
tual benefit ;’’ the husband does not take the entire interest during the 
joint lives of himself and wife, but he and his wife take by moieties; he 
receives and holds her portion as trustee for her, is liable to account to 
her for it, and can not make it his own, nor make an assignment or trans- 
fer which would affect her rights; and she has such an interest as enti- 
tles her to maintain a_ bill in equity to foreclose the mortgage, and to re- 
deem from an older mortgage on the lands. 

2. Bill by husband and wife, and dismissal thereof by hushand.—A bill 
tiled in the names of husband and wife jointly, to enforce payment of an 
annuity charged on lands, and made payable to the husband for the mu- 
tual benefit of himself and his wife during their joint lives, is the bill of 
the husband alone; and a dismissal of the bill by him, on compromise 
with the defendant, does not prejudice the rights of the wife, nor bar her 
from maintaining another bill to enforce payment of her part of the an- 
nuity. 

3. Sale under power in mortgage, hy fore ‘que administrator.—A foreign 
administrator, who has not given bond and had his letters recorded here 
as required by statute (Code, §§ 2637-40), has no authority to execute a 
power of sale contained in a mortgage given to his intestate, as a domes- 
tic administrator may (/4. § 2198); and a sale by him, under the power, 
neither cuts off the power of redemption, nor affects the right of a junior 
mortgagee to be let in to-redeem. 

4. Same; ratification by heirs and domestic administrator.—Though 
such sale is unauthorized and irregular, vet, if it is ratified by the heirs, 
next of kin and domestic administrator, and the proceeds of sale are 
properly applied by the foreign administrator in the due course of admin- 
istration, the purchaser will be regarded as an equitable assignee of the 
mortgage and secured debt, and will be subrogated to the rights of the 
heirs and the domestic administrator. 

5. Sale under power in mortgage; effect as foreclosure, and ratification 
of irreqular.—A sale under a power contained in a mortgage, When valid 
and regular, is the equivalent of a decree of foreclosure in equity; and 
the same effect must be attributed to an irregular sale, when ratified 
by the parties in adverse interest. But a decree of foreclosure only binds 
the parties to the suit, and does not affect the rights of other persons ; 
and the ratification of an irregular or unauthorized sale, by some of the 
parties in adverse interest, can not be allowed to prejudice the rights of 
the others. 

6. Ratification of unauthorized sale.—It is a plain principle of right 
and justice, that where there is an unauthorized sale of property, real or 
personal, the owner ean not take and hold the purchase-money, and yet 
reclaim the property; if, with knowledge of the facts, he elects to take 
the benefits of the sale, he can not alterwards repudiate it, to the injury 














590 SUPREME COURT [Dec. Term, 
[Sloan v. Frothingham. | 


of the purchaser; and this principle applies equally to void and voidable 
sales. 
: B Mortgages *s liahilita for vents and profits. —A mortgavee, entering 
into possession before a foreclosure, under a sale which is either void or 
voidable, is accountable for the rents and protits actually reeeived, and 
such as he might have received by the exercise of reasonable diligence. 
8. Removal of hushaud as wife's trustee. —Where the husband has pre- 
cluded himself from asserting his rights as trustee for his wife, and has 
abandoned her, taking up his permanent residence ina foreign country, a 
court of equity will remove him, at the instance of the wife, seeking to 
enforee her rights, and appoint another trustee for her. 


Arvrar from the Chancery Court of Montgomery. 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was filed on the 9th August, 
1879, by Maria L. Sloan, the wife of Edward A. Sloan, 
against her said husband, James Il. Frothingham, and several 
other persons; and sought to set aside a sale of certain real es- 
tate in the city of Montgomery, known as the * Belshaw cor- 
ner.” which had been made under a power contained in a 
mortgage executed by Robert R. Belshaw and James W. Pow- 
ell to Charles B. Tatham, of New York: to have the property 
sold, in foreclosure and satisfaction of a junior mortgage, given 
by said Belshaw to the complainant and her said husband : alse, 
an account of the rents and protits of the property while in the 
possession of the said Frothingham, the removal of said Edward 
A. Sloan as trustee for the op inant, and general relief. 

The mortgage which the bill sought to have foreclosed, and 
a copy of which was made an exhibit, was dated March 7th, 
1873, and recited as its consideration the compromise and_ set- 
tlement of a controversy which had existed between the com- 
plainant and said Robert R. Belshaw, respecting their interests 
in the said property: by the terms of which settlement, as re- 
duced to writing and signed by both parties, the complainant 
and her husband conveyed to said Belshaw her interest in the 
property, and Belshaw agreed to charge it with the payment of 
an annuity in their favor. The stipulations as to the annuity 
were thus e xpressed in the instrnment: “The parties of the 
second part | Belshaw and wife] covenant and agree to charge 
the aforesaid real property, for the payment well and truly to 
be made to the parties of the first part {Sloan and wife], with 
the sum of nine hundred dollars annually, from the tirst day of 
October, 1872; such annual payments being payable in equal 
semi-annual payments,—the first being payable October Ist, 
1872, and the second on the Ist April, 1873, and on each sue- 
ceeding first day of October and April, and so payable, in equal 
semi-annual payments, during their joint lives; and in the 
event of the death of the said Edward A. Sloan, before the 
death of said Maria L. Sloan, his wife, then and in that event 
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for the payment to the said Maria L. of the sum of nine hun- 
dred dollars, payable semi-annuallly as aforesaid, during her 
life; but. should the said Edward A. survive his said wife, then 
for the payment to him, the said Edward A.. of tive lhundred 
dollars annually during his life. in semi-annual payments as 
aforesaid; which payments, so herein provided to be made to 
the said Edward A. and Maria L. Sloan, shall, during their 
joint lives, be made to the said Edward, or his duly authorized 
agent thereunto appointed, for the mutual benctit of the said par- 
ties of the tirst part, as herein provided and contemplated ; and 
in the event that the said Edward A. survive the said Maria L., 
then the sum herein provided to be paid to him shall be paid 
to him, the said Edward A.: and in the event that the said Ma- 
ria L. shall survive the said Edward A.. then the sum herein 
provided to be paid to her, in the event of survivorship, shall 
be paid to her. Which said charge shall be created by the said 
parties of the second part executing a mortgage on said real 
prope rtv, in compliance with the terms of this instrument,” &e. 
The mortgage Was viven to secure the payment of this annuity 
as stipul: ited, and contained a power of sale on default. 

The mortgage to Sloan and wife was, by its terms, made 
subject and subordinate to another inortgage already existing 
on the property, aeopy of which was also made an exhibit to the 
bill; this heing the mortgage under which the property was 
sold, and under which the defendant F rothingham ¢ ‘Jaimed and 
held. This former mortgage was executed by said Robert R. 
Belshaw and James W. Powell and wife, to said Charles B. 
Tatham, of New York, to secure the payment of tive promis- 
sory notes, falling due one, two, three, four and five vears after 
date respectively, and amounting to about 815,000; and) was 
dated April 30th, 1860. After the execution of said mort- 
gage.” as the bill alleged, * and before the sale had under it as 
hereinafter stated, said Powell transferred and conveyed to 
complainant and said R. R. Belshaw, by proper deed of con 
veyance, all his right, title and interest in said property upon 
his promise and agreement to pay said mortgage.” Said mort- 
gage was, as the bill further alleged, * on the 28th May, 1860, 
duly transferred, conveyed, and assigned in writing, by apt — 
of conveyance, by said Charles b. Tatham, to William TH. Ca- 
ry, sinee dec eased, who departed this life, in the State of New 
York, in February, 1861." Letters of administration on said 
Cary’s estate were granted, in New York, to Mrs. Maria Cary, 
his ‘widow, and Isaae H. F rothingham ; Dut they never had 
their letters of administration recorded here, or gave bond, as 
required by the statutes of Alabama.—Code, $$ 2637-40. On 
the Ist January, 1973, said New York administrators, “ claim- 
ing and professing to act under said power of sale contained in 
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said mortgage,” sold the property, and it was bid off in the 
name of said James H. Frothingham as the purchaser. The 
administrators were not present at the sale, which was conduct- 
ed by J. S. Winter as their agent and attorney, and the prop- 
erty was bid off by him, or at his instance, in the name of said 
James H. Frothingham, to whom a deed was afterwards exe- 
cuted by the administrators. Said Frothingham was put in, 
vossession of the property under his purchase, and continued 
in possession until July, 1879, when he sold and conveyed to 
James A. Farley and Moses Brothers, a partnership doing busi- 
ness in the city of Montgomery. 

The bill alleged, also, that said Edward A. Sloan, on the 3d 
August, 1878, “filed a bill in this court similar to this bill, but, 
although he was trustee for complainant as herein shown, he 
filed said bill in his own name, making himself the only plain- 
tiff, and your oratrix one of the defendants ;” that he afterwards 
compromised and settled said suit, in consideration of money 
paid him by some of the defendants, dismissed the bill, and 
transferred all his right and interest in the annuity and mort- 
gage to said James H. Frothingham; that he had abandoned 
the complainant, had not lived with her for several years, and 
contemplated a return to England, his native country, intend- 
ing to take up his permanent residence there. It was alleged, 
also, that the payments made on the debt to Tatham, and the 
rents and profits of the property while in the possession of the 
several pe rae seth were sufficient to pay the debt secured by 
the mortgage to Tatham. James H. Frothingham, Robert R. 
Belshaw and wife, Charles Tatham, Edward A. Sloan, James 
A. Farley, the several partners composing the tirm of Moses 
Brothers, Mrs. Maria Cary and Isaae Frothingham, individually 
and as administrators of the estate of said William I. Cary, 
were made defendants to the bill; the prayer of which was, 
that the sale under the mortgage to Tatham, and the convey- 
ances to the subsequent purchasers, be set aside; that an ac- 
count be taken of the rents and protits of the property while in 
the possession of the several defendants since the sale under 
the mortgage, and the amount be applied to the payment of 
any balance remaining due and unpaid on said mortgage debt ; 
that the complainant’s mortgage be foreclosed, the property 
sold, and the proceeds applied in satisfaction of the amount due 
her; that said Edward A. Sloan “be removed from the trustee- 
ship of said property in this bill mentioned, and that complain- 
ant be permitted, by the decree of this court, to own, control, 
and dispose of said property as a femme sole ; and the general 
prayer, for other and further relief, was added. 

A demurrer to the bill was filed by Edward A. Sloan, which 
the chancellor overruled; but he sustained a demurrer filed by 
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the other defendants jointly. On appeal to this court, by the 
complainant, the chancellor's decree was reversed, and the cause 
was remanded, as shown by the former report of the case. 
Sloan v. Froth ingha, 65 Ala. 593-99. 

The bill was amended, after the remandment of the cause, by 
alleging that said New York administrators, prior to said sale. 
-under the power in the mortgage, had received partial payments 


_~ 


from Belshaw on the mortgage debt, and were placed in pos- 
session of the premises by Belshaw, and received the rents for 
a long space of time; that they also received, of the purchase 
money bid at the sale, the sum of $17,244.90, being the whole 
amount bid except S755, which was paid to Belshaw as the ex- 
cess above the amount due on the mortgage debt: that these 
several sums were duly used in the course of administration by 
the New York administrators, and paid over and distributed 
among the heirs and distrilutees who resided there, aud whe 
were all of lawful age: that there were no heirs or distributees 
who resided in Alabama, and ne eredjtors resident here: and 
that letters of administration on said Cary’s estate had been duly 
granted by the Probate Court of Montgomery, since the filing 
of the original bill. te S. M. Levin, who was made a defendant. 
It was alleged, iso, that said) de. AL Sloan had carried out his 
intention of leaving the couutry, had deserted the complainant, 
and diad taken up his permanent residence in England. 

A cross-bill was tiled by Robert Ro Belshaw,. alleging that said 
New York administrators had received. in addition to the 
S17 vst. of the pur linse TOON bid at the mile, large partial 
payments tmade by lin. and the veuts and protits of the prop- 
crt, Tora long space of time. and had duly accounted for all 
these sums to the distributees in New York: that he received 
from said administrators, or from their agent and attorney who 
conducted the sale, the sum of S755. 10. as the balanee estimated 
to be due him after satisfying the mortgage, on the assurance 
of said agent and attorney that the sale was regular,legal and valid, 
and with the definite understanding that the purchase money was 
to be applied to the pavinent and satisfaction of said mortgage 
debt: whereas, as he had learned within the last six months, 
said sale was made by said administrators without any authority, 
said mortgage was still uncancelled and unsatistied, and the 
secured notes were still outstanding, still a subsisting liability 
against him, and an incumbrance on the mortgaged property. 
The prayer of his cross-bill was, “that said sale or pretended 
sale, made on or about the 26th May, 1873, under said power of 
sale contained in the said mortgage to Tatham, be set aside and 
annulled ; that an account may be taken, under the direction of 
the court, of what Tey be due by your orator on said mortgage ; 
that your orator may be credited, on such accounting, with the 
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rents and profits arising from said mortgaged property since 
January Ist, 1873, or which should have been received if the 
same had been properly managed: and if, on said accounting, 
nothing is found due on said_mortgage, that the same may then 
be ordered to be given up and cancelled; and if any balance is 
found due to your orator on such accounting, respondents may 
be decreed to pay the same. Or, if anything is found due on 
said mortgage, or on any other aecounts growing out of the 
matters and things in this bill set forth, then your orator offers 
to pay the same, and prays that, when so paid, said mortgage 
may be ordered to be given up and cancelled: and for other 
and further relief, under the general prayer. 

By written agreement of counsel, filed of record in the cause, 
the following facts were admitted: * The transfer and convey 
ance by Powell and wife was to Robert R. Belshaw alone, and 
not to him and Mrs. Maria L. Sloan. The notes and mortgage 
to Tatham were regularly transferred and conveyed to W. II. 
Cary in his life-time, and to his heirs, executors, and assigns, by 
said Tatham. It is admitted that R. R. Belshaw did not have 
actual notice that no letters of administration on Cary’s estate 
had been granted in Alabama to said Isaac TH. Frothingham and 
Maria Cary, or that they had not had their New York letters of 
administration recorded in’ Alabama, and had not given bond 
here; but said Belshaw lived in the city of Montgomery, within 
a few hundred yards of the court-house, and had opportunity 
to find out before the sale of said mortgaged premises on 26th 
May, 1873; and said Belshaw was present at said sale. J. S. 
Winter, who acted as the attorney for said New York adminis- 
trators at said sale, stated to said Belshaw, at and before the 
sale, that they had the right, under the power of sale contained 
in the mortgage to Tatham, to make the sale which was made 
on the 26th May, 1873. The sale was advertised to be made by 
said Frothingham and Mrs. Cary, as the administrators of W. 
Ii. Cary, under the power of sale contained in the mortgage to 
said Tatham. Said Winter had been the attorney of Belshaw, 
on various occasions, in 1870, “71, and “72, but was not his at- 
torney at said sale on the 26th May, 1873, being then the at- 
torney of said New York administrators; and in asking for a 
ostponement of the sale, which had been advertised as early as 

larch, 1875, said Belshaw was represented by J. Gindrat Win- 
ter and Jno. Gano Winter, who were never employed to contest 
said sale, nor advised with as to the validity of said sale. At 
the time of said sale, Isaac H. Frothingham was absent in 
Europe, and did not return until late in the summer, or early 
in the fall: and after his return, he gave his written approval 
of the sale, and, on the 15th November, 1873, he and Mrs. 
Cary executed and delivered to said James H. Frothingham, as 
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the purchaser at said sale, a conveyance of said premises, as more 
fully stated in the answer of said Frothingham. Robert R. Bel- 
shaw received the rents and profits of the mortgaged premises, 
up to the sale on 26th May, 1873. At and before said sale, said 
Belshaw and Mrs. Sloan were oceupying a part of the mortgaged 
premises, and they continued to occupy them for some time af- 
terwards, free of rent, Mrs. Sloan so continuing until October 
Ist, 1875. Of the amount hid at the sale, $755.10 was paid to 
said R. R. Belshaw, and the balance, $17,244.90, was paid to 
said Isaac Frothingham and. Mrs. Cary as administrators. The 
heirs and distributees of W. H. Cary, with full knowledge of 
the facts, ratified said sale of May 26th, 1875: and the money 
realized from said sale was distributed to them, as assets of 
the estate of said W. H. Cary, by said New York administra- 
tors; and the two payments made to said administrators, in 
867 and INS, by said Belshaw, were likewise distributed 
amougst the heirs and distributees, with full knowledge of the 
source whenee said moneys arose. Said EF. A. Sloan and his 
wife both were living in Mentgomery on the 26th May, IS73, 
as they had been for several vears before: and they both knew 
of said sale when it occurred, and that James H. Frothingham 
was the purchaser at said sale. © Edward A. Sloan conveyed to 
Moses Brothers, and not to James Il. Frothingham. At the 
time said Sloan filed his bill, and at the time the decree was 
rendered thereon, he and his wife, the said Maria L., were liv- 
ing apart: and since the tiling of the bill in this case, said Sloan 
has gone to Europe, with the intention of remaining, and he and 
the said Maria L. have lived separate since they separated, as 
set forth in the bill. Prior to the conveyance by said E. A. 
Sloan to Moses Brothers, the latter had arranged with Farley 
for the purchase of the property from James H. Frothingham. 
This agreement applies only to the hearing on the equities of 
the parties, and shall not interfere with any reference which 
may be ordered by the chancellor, if he so decrees.” 

On final hearing, on pleadings and proof, the chancellor dis- 
missed the original bill, at the costs of the complainant or her 
next friend, and also dismissed the cross-bill of Belshaw, at his 
costs, but without filing any written opinion. From this decree 
Mrs. Sloan and Belshaw each appeals, and each assigns errors 
in this court ; Mrs. Sloan assigning the dismissal of her bill, and 
Belshaw the dismissal of his cross-bill. 


Jno. Ginprat Winter, with whom were CLorroy, HERBERT 
& Cuampers, for Mrs. Sloan, one of the appellants.—1. The 
words * for the mutual benefit of the two,” as used in the in- 
strument creating the annuity, do not exclude the husband’s 
marital rights as to the interest of the wife in the annuity and 
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the mortgage security; and his marital rights not being ex- 
cluded, the wife's estate is held under the statute. Brevard v. 
Jones, 50 Ala. 221; Conner vo Williams, 57 Ala. 131: Hooks 
v. Brewer, + 62 Ala. 260; Miller vw Vows, Tuylor & (o., 62 Ala. 
122; Mitchell v. Grates, 23 Ala. 483: Williamson +. Mason, 
23 Ala. 488: Sohnson v. Sohiuson, 32 Ala. 637: (reye re. Br. 
Bank of Mobile, 21 Ala. 414; Lewis +. Eldridge, 38 Ala. 17; 
Huckabees Adivr vo Andrews, 34 Ala. 646. But, however 
strong the words may be, as evidencing an intention to exclude 
the husband's marital rights, they would be treated as surplus- 
age ina joint conveyance to husband and wife. Pollard v. 
Merril, AS Ala. 72%: Walthall +. Gore . BO Ala. 729, At 
common law, such a conveyance would create a tenaney by en- 
tireties.._ Ewell’s Lead. Cas. on Infaney and Coverture, 488 ef 
sey. It is unnecessary to consider w hat etfeet a sale of such an 
estate by the husband would have on the wife's interest; since 
the statutes have doue away with such estates, and husband ané 
wife are now made tenants in common as to such estates.—— Wel- 
hat v. Groree, ath) Ala. 724, 

It matters net, for the purposes of this suit, whether Mrs. 
Sloan s estate is equitable or statutory. She is entitled to pre 
tection against the marital rights of the liusband; and if not 
protected by the instrument creating the estate, then the stat- 
ute applies. Brevard ov. sones, WO Ala. 2212: cases cited in 
2 Brick. Digest, 91. § 272. Tf the instrument excludes the 
marital rights, she is proteeted. and the statute has no applieca- 
tion.--Same authorities. Hence, the transfer of his interest 
by E. A. Sloan to Moses Brothers can not affect the interest of 
his wife, the complainant: and the dismissal of his bill ean not 
pre ~ her rights in this case. 

The attempted foreclosure of the mortgage by the New 
y a administrators, under the power of sule contained therein, 
was and is absulutely void as “ Mrs. Sloan.— Sloan «. Froth- 
ingham, 65 Ala. 593. No act ratifying said sale, in which she 
did not participate, would | bind her. €vohk v. Tud/is, 18 Ala. 
838: Wood «. DfeCain, Ala. S06; Foster +. Tloqart, 12 (). 
B. 167: Gardner v. Gaines 4 Illinvis, 296; Whitacre v. 
Fuller, 5 Maine, 517; 1 Jones on Mortgages, § 732. A fore- 
closure in equity does not bind incumbrancers who were not 
varties to the proceedings.—2 Jones on Mortgages, $$ 1075, 

395: Judson v. Finanuel, 1 Ala. 601: Cullum v. ‘Batre. 2 Ala. 
420; Br. Bank v. Taylor, 10 Ala. 70; Downs +. Hopkins, 
Allen c& Co., 65 Ala. 510; Adlgour v. Wood, 64 Illinois, 346. 
4. The purchaser at the sale having paid the purchase-money 
to the New York administrators, and they having duly applied 
the same by proper distribution among the heirs of their dece- 


dent, who were all of lawful age, and there being no creditors of 
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the estate in Alabama; these facts operated as an equitable as- 
signment of the mortgage and secured debt to said purchaser, 
but not as a contirmation of the sale on the part of this com- 
plainant.. Pohertson v. Ryan 25 N.Y. 8202 Brown o. Smith, 
16 Mass. 108: Brobst vr. Brovk, LOW eilane. DIO: Glhert v. 
(o0ley. Walker's Ch. 494: Olmsted «+. Klder, 2 Sandf. N.Y. 
325: Moore vr. Cord. 14 Wise. 212: Stark v. Brown, 12 Wise. 
573: Sohnson vv. Robinson, 34 Md. VAT: Jackson +. Bowen, 
7 Conn. i: .Viles er. Ranstord, 1 Mich. 343: Mase vo. Berk- 
shire, 52 Indiana, 149: Jones « Macho 53 Mo. 147: Pussell +. 
bag ae DY Mo. 196: Cook «& Parham, 63 Ala. 461: /latchett 
+ Berne 4 BO Ala. 39. 

The purchaser at said sale, being only an assignee of the 
older nad ny and having taken possession of the mortgaged 
property. became a Inortgagee in possession without foree ‘losure, 
and as such liable to aceount to complainant, as junior mort- 
gagee, for the rents and protits of the property, to be applied 
in satisfaction of the older mortgage. —Jones on Mortgages, 
$$ 1112. 111s; — we. Stone. 1 Ala. 496: Morrow v. Tur- 
ney s Aducro 35 Ala. Wt. Powell e. Wiliams, 14 Ala. ca : 
Tones ih . Rantlolph, 60 Ala.: spadeds Poti ks ”. We hh. YH) Ala. 2 

If the acceptane : Lys the Inortgagor of the surplus of ac 
sani ise-mmoney at said sale, operating as a ratification, passed 
his equity of rede ‘mption to the purchaser, said purchaser be- 
came, after payment of the first mortgage, the owner of the en- 
tire estate, subject only to the complainant’ s mortgage. Ordi- 
narily, when the two estates become umited in one and the same 
person, the mortgage is merged; but equity will prevent a 
merger, toe protect the owner against an intervening incum- 
branee. -lones on Mortgages, § S48. Tlenee., the older mort- 
gage Was not merged, and the owner's possession must be re- 
ferred to it, and not to the interest he ac quired from the mort- 
gagor; otherwise, this rule preventing the merger would be 
extended further than the principle requires, its purpose being 
to secure the payment of the mortgage debt before a second or 
intervening incumbrancer can subject the property ; for ™ pay- 
ment of the mortgage debt is the full measure ot the right of 
the mortgagee in a court of equity. Downs 3  Hophins, Al- 
len & Co., 65 Ala. 510. Henee, appellees can not sav that they 
are not li: ab le for rents, because they hold under the mortgagor, 
who was not liable for rents. But this is not an open «question, 
sinee the universal doctrine is, that a first mortgagee in posses- 
sion, although he has acquired the interest of the mortgagor, 
is liable to account at the instance of a second a. - Ten 
kyck v. Casad. 15 lowa, 524: Johnson «. Harmon, 19 Towa, 60; 
Barrett +. Blackmar, 47 Vowa, 565; Shaw v. Hoadley, 
Blackf. Ind. 165; Murdock v. Ford, 17 Indiana, 52; Strange 
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Allen, 44 Illinois, 483; Parker v. Childs, 25 N. 1. Eq. 413 
Swift v. Edson, 5 Conn, 531; Harrison v. Wyse, 24 Conn. 1; 
Cooper », Martin, 1 Dana, 23: Haines ». Beach, 3 Jolin. Ch. 
459; Walsh v. Insurance Co.. 13 Abb. Pr. 33. 


GrorpoN Macponanp, for R R. Belshaw, one of the ap- 
pellants.—-1. The tirst point raised on the demurrer is settled by 
the deeisons of this court in //atehett ». Berney, 65 Ala. 39: 
and Noun ov. Frethingham, 65 Ala, 593 

2. Admitting that Belshaw is chargeable with notice of the 
illegality of the sale by the New York administrators, whieh 
this court has declared rodd (Sloan. Frothingham, 65 Ala. 593), 
it is contrary to reason and justice, and against the highest an- 
thority, both English and American, State and Federal, to hold 
that such ¢ord sale, or any other cord act, is capable of con- 
tirmation. -Bouv. Law Diec., tit. Coanrmation, and authorities 
there cited; Bishop on Contracts, T07; Pearsall rv. Chaplin, 
44 Penn. 9: MeCracken o. San Francisco, 16 Cal. 581: Candee 

Burke, | ITun, N. Y. +t: lidinunson ?., Montague, [+ Ala. 
370; Naerngs Bank w. Dunkding 54 Ala. 471: (ity of hutauula 

~ Me Nab. 67 Ala. O88: Chambers +. Fulknern 65 Ala. 488: 
(vok 0. Tullis, Is Wallace, 332 Sorner ©, Palin ¥. 7S N. C, 
196: Pettit v. /?. ttit, 32 Ala. 383: Carrington e, Call y. 
2 Stew. 175. The acceptance of money under a ror sale can 
not estop the party accepting n “< vanrimatio est nulla, abi 
donnie precede as est rnealidum ; & whi donatio nulla est, nec 
wale hit confirmatio And see ( under . Burke, and Chambers 
v. Kudlkie ry supra, 

3. Whenever it is necessary to make title to lands through 
the ofticial acts of an executor or administrator, it must be the 
act of an executor or administrator deriving authority from the 
lew vet site, or recognized by that law. At the time of Bel- 
shaw’s supposed ratification, there could have been no party 
with whom he could deal, either by direct contract, or by the 
implied contract of ratitieation. —Aerr x. Moore, 7 W he vat. 552 5 
Ctl y. we Divenport, | Piek. Sl: Tlutchins eo. State Bank, 
12 Mete. 424. 

The proof shows that the money was accepted by Belshaw 
upon the representation to lijm by the attorney of the foreign 
administrators, who was also his attorney , that said foreign ad- 
ministrators were in fact entitled to it, "and were the proper 
parties to receive the money, This was simply a mistake of 
fact. Money paid under a mistake of fact, though paid volun- 
tarily, may be recovered back, even without a previous demand; 
and merely having the means of knowledge is not sufficient to 
prevent a recovery. Belshaw having accepted the money un- 


der these represent: itions by the attorney of the New Y ork ad- 
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ministrators, who were in fact the sellers, a court of equity will 
set aside the sale, whether the representation was the result of 
fraud or mistake. Doggett ». Kimerson, 3 Story, C. CL. 700; 
Baines v. Barnes, 64 Ala. 383: Daniel vo. Mitchell, 1 Story, 
CO. C.172: Warner vo Daniels, 1 Wood. & M. 107; Mason v. 
Crosby, 2 Th. 3423 Smith v. Baheock, 2 1h. 246+ James v. State 
Bank, 17 Ala. 69. 


Tuos. TH. Wares. and Troy & Tompkins, con/ra.—l. The 
complainant's interest in the annuity is not an equitable separate 
estate, since there are no words in the instrument creating it 
which exclude the husband's marital rights: on the contrary, 
the instrument prov ides that the money shall be paid to the 
husband for the jovnf use and benetit of him and his wife, 
and thereby excludes the idea of any separate estate or interest 
in the wife, B ned ??. fe, yuolds, 12 Ala. 146: Moss 0. Mee ‘all, 

12 Ala. 630: Pollard ® Merrill & leeimer. 15 Ala. 169: Miteh- 
ell». Gates, 23 Ala. 488: Wi/Viamson ve. Mason, 23 Ala. 488: 
Fohnson a“ Johnson, : Bs Ala. O37: Lamb a. Wregy ct Ntewart, 
8S Porter, 73. 

2. Nor is her interest a statutory estate. Such an estate is 
created by the law, and does not arise from the contracts of the 
parties ; and the law has imposed upon it certain liabilities, from 
which it can not be freed by the acts of the parties, and has 
thrown around it certain restrictions and safeguards, which can 
not be disregarded or destroyed by the parties, The character 
of this estate, the nature of the liabilities to which it may be 
subjected, the restrictions imposed upon its alienation, and the 
respective interests of husband and wife in it and to it, during 
their joint lives, and on the death of either, are carefully de- 
fined and declared by the statute; and these provisions have 
bee n the eubjee tof numerous adjudications by this court.— Short 

. Battle 52 Na. 466: Durden vo. Me W Miame. Ot Ala. 438; 
Te v, Cuniple 7,61 Ala. l2: Lee oe. Tanenbaum, 62 Ala. 501; 
Conner v. Chamberlain a) Ala, 43: Cuuly e Blue, 62 Ala. 
77: Gilbert v. Dupree, 63 Ala. 331; Rogers e. Boyd, 30 Ala. 
L175; kkridy ew. Ditmars, 1 Ala. 245: Lohman +. hennedy, 
OL Ala. 163. An attempt to apply these statutory provisions, 
as construed in these and other decisions of this court, to the 
interest which Mrs. Sloan takes in this annuity would be futile. 
The wife has no power to charge it at all, while the lusband’s 
power of disposition ix unlimited and unrestricted, exce pt that 
it must be used for the ».vtva/ benetit of liimself and his 
wife. Tle may buy a pleasure carriage with it, or a piano, or 
any other artie ‘le of comfort, pleasure, or convenience, which 
would not be considered necessaries under the statute ; or he 
might spend the entire amount each year in carrying on farm- 
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ing operations for their joint benefit. The instrument does not 
limit the husband's power to mortgage the annuity, or to trans- 
fer or assign it, during the joint lives of himself and wife; and 
on his death intestate, the wife's interest in the annuity would 
not be estimated in ascertaining her distributive share of his > 
estate. All these incidents clearly distinguish this from a 
statutory estate. 

3. Being neither a statutory estate, nor an equitable separate 
estate, it necessarily follows that the common low must govern 
it; and at common law, the entire interest in an annuity so held 
vested absolutely in the husband, except as to the contingent 
interest of the wife dependent on her survivorship. Wa/thall 
ve. Grover, 36 Ala. 736; Tyler on Infaney and Coverture, 385 ; 
Ames v. Norman, 4 Sneed, 683; Bishop on Married Women, 
vol, 1, $ 131. 

4. Mrs. Sloan, then, during the life of ler husband, has no 
interest in this annuity, for which she can maintain any suit, 
either at law or in equity. If she ever had any right or inter- 
est, she is barred by the decree dismissing her liushand’s bill, 
which is conclusive ou her: and the transfer by her lusband 
to Moses Brothers conveyed the entire interest. Aurand wv. 
Aurand, 21 Penn. St. 343: 4 Waits Actions and Defenses, 
» HT. 

5. But, whatever may be Mrs. Sloan's rights or interest in 
the annuity. she is entitled to no relief, under the pleadings and 
admitted facets, as against the defendants who now hold and 
claim the mortgaged property. Although the sale by the New 
York administrators was made without authority of law, and 
was void for some purposes, it Was capable of ratification. Story 
on Agency, $$ 249 40; Lamkin vo. Reese 7 Ala. 70: Handy 
“, Noonan. DI Miss. 166: Forsythe ?. Day, 4H Maine, 176: 
Maple v. Nussart, 53 Pewn, St. 348. A sale under the mort- 
gage by Cary’s heirs, the parties beneficially interested, would 
have cut off the equity of redemption, as effectually as a decree 
of foreclosure in equity. — Childress +. Monette, 54 Ala. 317; 
MeGuive v. Van Pelt, 55 Ala. 344. The administrators were 
the mere trustees or agents of the heirs and distributees of the 
estate; and there being no debts against the estate, and the 
money having been paid over to the parties entitled to receive it, 
a domestic administrator would be enjoined from the assertion of 
his legal rights. Fretwell v. Me Lemore, 52 Ala. 124; Owens v. 
Childs, 58 Ala. 113. When parties voluntarily do what a court 
of equity would compel them to do, the court will uphold and 
sanction it. Wilson +. Sheppard, 28 Ala. 623. 

6. Belshaw received the surplus of the proceeds of sale after 
satisfying the Tatham mortgage, with full knowledge of the 
facts; and this amounts to a ratification of the sale by him. 
VoL. LXXxI. 
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Maple ?. Nussatt, 53 Penn. St. BAS ; iy yl “ Town of Yel- 
lorhead, 80 Minois, 208; Snow +. Walker. 43 Texas, 154: Ca- 
dy v. Owen, 34 Vermont, 598: Handy v. Noonan, 51 Miss. 
166. If there was any mistake, it was as to a matter of law, 
and does not authorize equitable relief. Zomnsend +. Cowles, 
31 Ala. 435. Neither his allegations nor his proof entitles him 
to any relief on the ground of fraud or mistake. —Daychirorth 
“, Duckirorth. & 455 Ala. 70: keh wellen . (rane, Ds Ala. 27 : 
W Mingham ®. Harrell, 36 Ala. S83. Bliss ov. Anderson, 

Ala. 612; Dill e. Camp, 22 Ala. 249 > Kerr on Fraud and 
Mistake, 208 9. , 

7. dames TH. Frothingham entered into possession under the 
mortgagor, and not as mortgagee; and neither he nor the subse- 
quent purchasers from him ean be charged with rents and pro- 
fits, as mortgagees in possession, at the suit of junior mortgagees. 
Neither the mortgagor, nor assignee of the equity of redemp- 
tion, can be held accountable for rents, untila receiver has been 
appointed, or his right has been in some other manner inter- 
cepted. - Harel. Ripley, 10 Paige, 485 Neott +. Ware, 
64 Ala. 174: Coker v. Pearsall, 6 Ala. 542: Hutchinson +. 
Dearing, 20 Ala, 798; Frye. Bro Bank, 23 Ala. 770; Walk- 
ern. Aing, 44 Vermont, 601: Cook «. Parham, 6% Ala. 456; 
Penard « Brown, 7 Nebr. 4492 2 Jones on Mortgages. § S$ LOTO, 
111s: Hooper ew W/son, 12 Vermont, 695: Mayo v. rh F lite her, 


. 


14 Piek. 525: Bank v. Retd & Piek. 549. 


BRICKELL, C. 4d. -The first question presented in’ the 
argument of counsel is, whether Mrs. Sloan has such an interest 
in the annuity pavable to herself and husband during their 
joint lives, as entitles her to maintain a bill for the foreclosure 
of the mortgage given to secure its payment, and te redeem 
from the senior Morte ive upon the Sale pre INIses, 

By the common law, obligations or promises for the payment 
of money to the wife, or to husband and wite jointly, made 
during coverture, on the death of the husband without having 
reduced them to possession, or without having done some act 
in disaftirmance of the right of the wife. survived to her, and 
she held them as against the claim of his personal representa- 
tive. Bright on Hus. & Wife, 3s: 1 rishop on Married 
Women, $§ 87-8. A note for the pavinent of money, payable 
to the husband and wife, secured by mortgage, on the death of 
the husband survived to the wife.- Draper vr. Jackson, 
16 Mass. 480. A bond given to husband and wife, for their 
maintenance during each of their lives, survives to the wife. 
And if in his own name the husband had taken a mortgage to 
secure the payment of {the bond, on his death, without having 
disaffirmed the right of the wife, the mortgage enured to her 
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benetit.-— Pike v. Collins, 33 Maine, 38. Or, if, suing in their 
joint names, the husband recovered judgment on such bond, 
after his death, the ang could by serve fucéas revive and en- 
force it.--Schoonmaker «. klme ndorf. iO Johns. 48. In all 
such obligations, or ance ey the wife had a distinct, legal and 
beneficial interest, of which she could be divested only by some 
act of the husband in disaffirmance of it, and of appropriation 
to his exclusive use. -Boret vo. Spelman, + Comst. 284. If 
the intervention of a court of equity was necessary to aid the 
husband, or his assignee, in reducing them to possession, the 
court would enforce the equity of the wife to a settlement, 
making for her the same provision which would have been 
made, if they had been choses in aetion aecruing to her before 
marriage.-2 Story’s Ey. $s 1404.08. The only distinction, of 
substance, recognized lye cigionn such choses in action, accruing 
to the wife after marri: age, and choses in action accruing to her 
before marriage, was in the mode of suing at law for their 
recovery. In all actions upon the ante-nuptial choses of the 
wife, husband and wife must have joined; and the suit was 
essentially the suit of the wife. “for the thing in controversy 
was hers.” In suing upou her post-nuptial choses of this char- 
acter, the husband could sue alone, or, at his option, join the 
wife; and if she was joined, her rights were’ precisely the 
same as her rights to her ante-nuptial chosex..—1 Bishop on 
Married Women, § 92. The whole doctrine grew out of the 
common-law theory of the unity of the marriage relation-—the 
incorporation of the legal existence of the wife into that of 
the husband, and her cousequent incapacity to take and hold 
property. From that incapacity resulted the principle, that 
the husband was entitled to take and hold all chattels of which 
she was possessed at the time of marriage, or subsequently 
coming to her possession: and the right to make his own all 
her choses in action, by reducing them to possession. There 
was, however, in the wife a distinct, legal and beneticial interest, 
recognized by the common law, until it was defeated by the 
act of the husband.—- Richardson v. Daggett, 4 Vermont, 334. 
The constitution and the statutes have changed and super 
seded wholly the theory and principles of the common law, se 
far as they detined and established the relation of the husband 
to the property and rights of property of the wife; creating a 
new system, variant in its policy, and in all its provisions. 
The wife is recognized as a distinct legal person, with as full 
capacity to take and hold property and rights of property, as 
if she had not entered into the matrimonial union. In this 
respect, her legal existence is not lost, or merged in that of the 
husband.— Walthall +. Goree, 36 Ala. 728: Stone vo. Gazzam, 
46 Ala. 274. The words of the statute are as broad and com- 
VoL. LXXIL. 
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prehensive as could have been employed. “All property of 
the wife, held by her previous to the marriage, or which she 
may become entitled to after the marriage, in any manner, is 
the separate estate of the wife.” The term “ property,” as 
employed in the statute, includes every right which the wife 
‘an have in and to things real or personal, things in| possession 
or in action. In Nowlard vo. United States, 4 Peters, 511, 
was said by C.J. Marsuans, that as applied to lands, the term 
*“comprehends every species of title, inchoate or complete. It 
is supposed to embrace those rights which lie in contract ; those 
which are executory; as well as those which are executed.” 
And in Jackson ¢. Howell, 17 Johns. 255, it is detined as * the 
highest right a man ean have to anything; being used for that 
right which one hath to lands or tenements, goods or chattels, 
whieh no w ay depend on another man’s courtesy. When the 
statute is read and construed in the light of, and in connection 
with the common law, and the principles and policy it was  in- 
tended to supersede, there can be no doubt that the term 
“property,” as employed in the statute, comprehends every 
species of property, and every right of property, to which the 
marital rights of the husband would have extended, and which 
could have been converted from the property and right of the 
wife, into his property and right. In Walthall +, Goree, supra, 
it is said: * by this legislation, the one legal person of the 
common law has been resolved into two distinct persons, so far, 
at least, as the capacity of taking separate estates is concerned.” 
The character of the property, or right of property, is not of 
importance; nor is it material whether it resided im the wife 
at the time of the marriage, or is subsequently qequired. Tf, 
in the creation of the right, there is not a limitation to the sole 
and separate use of the wife, the constitution and statutes in- 
tervene, and pronounce that it is her separate estate that it is 
held by her freed from all right and claim of the husband 
held as if she were not associated with him in marriage. 

If the covenant for the payment of the annuity, and the 
obligation in the mortgage, had been payable to two distinet 
wrsons by name, there would be no doubt that they would 
wave taken it by moieties, though an action at law for its re- 
covery must have been in their names jointly. The statute 
converting the husband and wife into two distinct persons, as 
to property and rights of property, they take the annuity by 
moieties, as they would have taken if not married. Walthall 
e. Groree, supra. It is unimportant, in any view of this case, 
whether, by the terms of this covenant and mortgage, an 
equitable separate estate is created. The rights of the wife 
are the same, whether her right is to be deduced from the 
terms of the covenant and mortgage, or from the operation of 
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the constitution and statutes. The husband is clothed with the 
power to receive the annuity; but the power to make it his 
own by receiving is excluded. It is for * the mutual benefit” 
of himself and wife that he is anthorized to receive it. If we 
regard the wife’s interest in the annuity as her statutory estate, 
as trustee for the wife, the husband would have been entitled 
to receive it; and conferring the power in express terms, is the 
mere expression of the legal effect and operation, in this re- 
spect, of the covenant and mortgage. If regarded as an equi- 
table separate estate, the husband would receive the annuity, 
charged with a trust to apply it to the benefit of the wife, as 
well as for his own benefit. In ether case, upon receiving the 
annuity, he would become a trustee, and liable to account. to 
the wife. 

The assignment made by the husband is, in its terms, limited 
to his right and interest: was not intended to embrace more, 
and is incapable of operating upon or affecting the right of the 
wife. The indorsement, or the transfer in any mode, by one 
of several payees or obligees of an instrument, will not pass 
the title. The largest operation it can have is as an equitable 
assignment of the rieht of the assignor or indorser. 2 Parsons’ 
Notes & Bills. 4. 

2. The former suit was the suit of the husband only, not 
the suit of the wife. The decree rendered was not a decree 
upon the merits, but of dismissal, in. pursuance of the agree- 
ment of the husband. The legal presumption is, that the hus- 
band had by agreement adjusted the matter in controversy, so 
far as he had rights or interests involved ; and it would operate as 
a bar to another suit by him, founded on the elaim he had ad- 
justed. Ile was without power, by any settlement or adjust- 
ment, to extinguish the rights and interests of the wife, and 
there is no indication of any purpose on his part to affect them. 
Michan v. Wyatt, 21 Ala. 813: Thomas v¢ -/ames, 32 Ala. 723. 

3-4. The sale of the mortgaged premises by the personal 
representatives of Cary, deriving their appointment from a tri- 
bunal in New York, was not a valid execution of the power of 
sale contained in the mortgage exeeuted by Belshaw and Powell 
to Tatham. It wasinoperative to pass title to the purchaser, to cut 
off the equity of redemption of the mortgagor, or to impair the 
rights of junior mortgagees to be let in to redeem. -S/oun +. 
Frothingham, 65 Ala. 593. Trregular and unauthorized as was 
the sale, the money received having been properly applied by 
the personal representatives, and the domestic personal repre- 
sentative, with the heirs and next of kin, having ratitied and 
confirmed it, the purchaser is entitled to subrogation to their 
rights. Ile is an equitable assignee of the mortgage, and of the 
mortgage debt. The purchasers from him sueceed to his rights, 

VoL. LXxu. 
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and are entitled to the benefit and protection of the debt and 

ee 2 Jones Mortgages, $$ 1678, 1903. 

This, however, is as far as the ratification and confirma- 
tion can extend. If the sale had been regular—-if it had been 
a valid execution of the power—it would have been the equiv- 
alent of a foreclosure under the decree of a court of equity. A 
foreclosure and sale, under a decree of a court of equity, would 
have affeeted and bound only the parties to the suit, not con- 
cluding or operating to the prejudice of those who were not 
parties. The title only of the parties would pass to the pur- 
chaser. The irregular, unauthorized sale is incapable of ratiti- 
cation or confirmation by the one party in interest, to the pre 
judice of others who do not join in it,—as incapable as would 
be a deeree of foreclosure to bind parties not before the court. 
As to parties other than themselves, the ratification and contirm- 
ation of the sale by the personal representative, the heirs and 
next of kin of the assignee of the mortgage and mortgage debt, 
is ves canter alios actu. Jones Mortgages, S Gor. 

6. The sale was made with the knowledge, and if not with 
the expressed consent, certainly without the dissent of the mort 
gagor, Belshaw. [le was not in ignoranee, or under misappre 
hension, of any of the facts attending the sale, unless it was 
superinduced by his own neglect to make inquiry. For more 
than seven vears there was, ou his part, unqualified acquiescence 
in the sale. Whether, under these facts, he could not be deemed 
to have waived his right to avoid the sale, if a material ques 
tion, would not be free from difficulty. There is more than the 
failure to dissent from, or object tu the sale, at the time it was 
made, and continuous acquiescence in it. The surplus of the 
proceeds of the sale, after satisfying the mortgage debt, ascer- 
tained and computed by himself. upon an erroneous method (as 
it now seems) of calculating the interest, le received from the 
purchaser. It is a plain principle of right and justice, that if 
there is an unauthorized sale of property, real or personal, the 
owner can not take the purchase-money,and reclaim the property. 
The books abound with cases, in which courts of equity have 
precluded parties, who have adupted and ratified unauthorized 
sales, by receiving the whole or a part of the purchase-money, 
from setting them aside, to the prejudice of the parties from 
whom the money was received. In the application of this 
principle, no distinction is made between sales which are void, 
and sales which are voidable. The whole principle is, that the 
party had the right to repudiate, or to ratify the sale—to take 
its benefits, or reject them and its burdens. Electing to take 
the benefits, there would be gross injustice, if, to the injury of 
others, he were permitted at pleasure to question the validity 
of the sale,—to retraet the assent which he had given to it. 
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2 Smith's Lead. Cases, 770: Goodman v. Winter, 64 Ala. 434; 
Pickens v. Yarborough, 3) Ala. 408 ; Merritt v. Horne, 5 Ohio 
St. 307. 

7. A mortgagee, entering into possession of the mortgaged 
premises before foreclosure, is accountable for the rents and 
profits he may receive, or which he could with reasonable dili- 
gence have received. The liability rests upon him, if he en- 
ters under a void or voidable sale. -Bigler «. Waller, 14 Wall. 
997: Childs ». Childs, 10 Ohio St. 339. The purchase of 
Frothingham, at the unauthorized sale made by the personal 
representatives of Cary, when confirmed, operated simply a 
transfer of the mortgage and of the mortgage debt, and to these 
the purchasers from him were subrogated. While in possession, 
he, and the purchasers from him, can be regarded in no other 
light than as mortgagees in possession before foreclosure. Stand- 
ing in that relation, taking the rents and profits in trust for their 
application to the payment of the mortgage debt, they must ae- 
count for then to the junior mortgagees, having the equity of re- 
demption. (Childs °. Childs. supra. 

8. The right of the husband to receive the annuity was ex- 
pressed to be for the “mutual benefit” of himself and wife. The 
moiety of the wife, as we have said, he would take and hold in 
trust that he would apply it to her benefit. Occupying te the 
wife this relation of trust and confidence, if he disclaimed the 
relation, or placed himself in such a condition that a fair and 
diligent execution of the trust is not be expected from him, the 

wer and duty of a court of equity to remove him is unde :bted. 
 ~tote on Trusts, § 275. The abandonment of the wife king , 
up @ permanent residence in a foreign country, coupled \, itil Wwe 
assignment of hisinterest in the annuity, render the int »rference 
of the court necessary, the revocation of his authority to receive 
the moiety of the annuity to which the wife is entitled, and com- 
mitting the authority to a trustee of the appointment of the 
court. 

Without prolonging the further examination of the case, we 
are satistied that Mrs. Sloan, as a junior mortgagee, should be let 
in to redeem, upon the payment of the senion mortgage debt, 
subject to a fisdiaation of the net rents and profits received by 
the purchaser at the unauthofized sale of the mortgaged prem- 
ises, or by his assignees, or which with reasonable diligence they 
could have received, and to the removal of the husband as 
trustee, and the appointment of a trustee to receive her moiety 
of the annuity payable during the joint lives of herself and hus- 
band. The decree of the chancellor, dismissing her bill, must 
be reversed, and a decree here rendered granting the relief in- 
dicated. The decree dismissing the cross-bill of Belshaw must 
be affirmed. 

VoL. LXXxII. 
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ACCOUNT. 


1. Open aeccount.—A demand arising out of contract, the terms of 
whieh have not been agreed on between the parties, whether it 
consists of one item or more, is an Open account, within the bar of 
the statute of limitations of three vears: so, also. is a demand for 
personal or professional services rendered, the value of whieh ean 
only be reeovered ona quantim mereit; bat a claim for money 
paid on request, under circumstances from whieh the law implies 
a promise to repay,is not an open account. Gayles Admir r. 
dohuston, 954. 

2. Same; professional services of physician.—A demand for profes- 
sional services as a physician, rendered to the intestate mn his life- 
time, is an open account, When the value of the services was not 
agreed on between the parties: and the frequent expressions and 

_ deelarations of the intestate, showing an anxiety that the claim 

- should be paid, but not admitting an indebtedness in any partieu- 
lar sum, can not change the character of the demand. / 4. 2.54. 
3. Save; burial expenses.—Burial expenses of the decedent, which 

bp essarily devolve on his friends and relations before the grant of 
a . ‘inistration, are regarded as money paid on the request of the 

; per4onal representative, and the law implies a promise on his part 
to repay it; and a claim for such expenses, so paid, is not an open 
account. Ih. 254. 


ACTION. 


1. When action lies for money had aud received.—An action for money 
had and received is an equitable remedy, and lies whenever the 
defendant has received money which in good conscience he ought 
not to retain, and which, er aque et bono, belongs to the plaintiff. 
P. & M. Insurance Co. v. Tunstall, 142. 

2. Same; by mortgagor against mortgagee ; lies when.—When mort- 
gaged property has been sold under a power in the mortgage, and 
the proceeds of sale have been paid to the mortgagee, an action of 
assumpsit lies against him, in favor of the mortgagor, to recover 
the surplus remaining in his hands after paying the mortgage debt 
and the reasonable costs. Hayes vr. Woods, 92. 

3. Same ; proof of partial payments ; statute of limitations as defense. 
In such action, a material issue is as to the correct balance due on 
the mortgage debt, and the amount of credits to which the mort- 
gagor is entitled ; and proof of items for goods or chattels delivered 
as partial payments can not be rejected, because an action to re- 
cover their value would be barred by the statute of limitations, 
when the statute is not pleaded. Jb. 92. 
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ACTION—Countinued. 


4. Same; whether action lies against mortgagee or ussiguee.—The action 
lies against the mortgagee, although he bas paid the money over 
to the assignee, when it appears that he joined with the assignee 
in making the sale, collected the money as agent for him, the as- 
signee being a non-resident, and knew that the mortgagor claimed 
that the debt was paid. 7h, 92. 

5. When action on the case liex.—The principle is settled by repeated 
decisions, that an action on the ease lies for the conversion, or 
illegal disposition of personal property, upon which the plaintiff 
had a mere lien, or equitable mortgage. on which he could not 
maintain an action of trover, trespass, or detinue.  /larst & Me- 
VW horterv. Bell & (‘a., 20h, 

6. Letion against municipal corporation, for damages; notice of defe etin 
street oy side-walk.—To maintain an action against a municipal cor- 
poration for damages, on account of injuries resulting from tts fail- 
ure to keep the streets and side-walks in proper repair, the plain- 
tit? must aver and prove actaal notice of the defect in the street on 
side-walk, or facts from which constructive notice will be interred ; 
and such constructive notice may be inferred from the notoriety of 
the defeet, and its continuance tor such length of time as to raise 
the presumption that the proper municipal offivers did in fact 
know, or with due vigilance and care ought to have known it 
( Wty Counerl of Montgomery se Ww ight, e141. 

‘8 hh. treed Tne wt suff mers by wrongful vet of third prersoie, 8 between 
themselves. —When one of two innocent persons must suffer from 
the tortious act of a third, he noust suffer the consequences who 
yvave the aggressor the means of doing the wrongful act. Turner 


t. Flinn, j3/ 
ADVERSE POSSESSION, 


l. What constitutes.— Although a deed may be necessary to show a valid 
tithe to land, it is not an essential element of adverse possession, 
Which may be acquired and held under a sale of which there is ne 
written evidence Dothard v. Denson, 547 

Same —-Cood faitiv in claiming possession and title is an indispens- 
able element of adverse possession; but this does not imply on 
involve a belief on the part of the possessor in the strength ov 
validity of his title. /h. 547. 

3. Saime.—When a person enters into the possession of land as the 
tenant of another, or in subordination to the tithe of another, his 
possession docs not become adverse as against that person, until 
there has been a disclaimer and disavowal of lis tithe, and notice 
thereof brought home to him, either actual, or so open and notori- 
ous as to raise the presumption of notice ; and this possession does 
not ripen into a title, unless continued subsequently, without inter- 
ruption, for ten vears. Ih, 54/. 

4. Poxse ssion ax evidence of title. —A plaintilf in ejectment may recover 
upon proof of possession merely, as against an intruder or tres- 
passer, or one Who does not show a better right; but possession is 
presumed, in the absence of all evidence to the contrary, to be 
rightful, and in subordination to the true title; and the burden of 

* proving it to be adverse, as against the owner of the legal title, is 
on the party asserting it. 7b. 5417. 

5. Adverse posse ssion ; what is, and how proved.—To constitute a right 
by adverse holding, under the statute of limitations, there must 
be an actual possession, open and notorious ; proof of a recorded 
deed, executed more than ten years before the commencement of 
the suit, is not sufficient, without proof of possession taken and 
held under it. Lipscomb vr. McClellan, 151. 
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6. Declarations of pe rson iin possession of land.—The declarations of a 
person in possession of land, as to the nature and character of bis. 
possession, are competent evidence in his favor ; but his statements 
as to the person from whom he bought it, and as to the price paid, 
are merely narrative of a past transaction, and are not admissible 
asevidence. Ih. 541. 

7. Adverse posse ssion, and color of title under deed.—When a vendor 
conveys by deed lands particularly designated, or described by 
numbers, metes and bounds, the purchaser acquires title, or color 
of title, only to the lands within the designated numbers and bound- 
aries; and if he claims adverse possession, under color of title, of 
adjoining lands outside of those numbers and boundaries, because 
his vendor Was in possession thereof at the time his conveyance 
Was executed, he must show that the possession thereof was de- 
livered to him, as a part of the lands sold and conveyed ; otherwise, 
he ean not tack his vendor’s prior possession to his own subsequent 
possession, for the purpose of making out a title under the statute 
of limitations. J/umes v. Bernstein, 546. 

8S. Proof aud effect of acts of ownership.—On the question of adverse 
holding, or of asserted claim of right, acts of ownership are legal 
evidence to go before the jury ; but they are not the equivalent of a 
claim of right, which is a conclusion of fact to be drawn by the 
jury fromall the evidence, underappropriate instructions. Jb. 546. 

9. Eifeet of adverse possession on conveyance. —To avoid a conveyance 
of lands made by one who is out of possession, on the ground of 
adverse possession in another, it is not necessary that the adverse 
POSSeSso! should have eolor of title, nor is it sufficient to show only 
the exercise of acts of ownership by him; to avoid the conveyance, 

* exercising acts of ownership, 
and claiming to be rightfully in possession.”? Jb. 546. 

10. af lieial sal s; not i ded hy adie ee Possesston.—A judicial sale— 
that is, a sale made by a public officer, under legal process—is not 
Within the dectrine against maintenance, and its validity is not af- 
fected by the fact that the land is at the time in the possession of a 
third person, claiming adversely to the defendant in the process. 
Th. 54 


7. Posse S801) CS ¢ ied wee oo; title ‘ and protection to Posse S807" aqatnst sube 


he must be in adverse possession, 


'irenmbeauee.—The open, notorious, and exclusive posses- 
sion of land by a purchaser, claiming it as his own, whether in 
otherwise, is constructive notice to all the world of his title, 
hether it be legal or equitable; and he is entitled to protection 
against a mortgace subsequently executed by his vendor, and 
taainst any one claiming under such mortgage. Sawyers cv. 


12. Tas-scle; decd to purchaser, as color of title. —When lands are sold 
for unpaid taxes, the deed to the purchaser, though it may be in- 
Valid as 2 conv yance of the title, is color of title, when possession 
has been taken and held under it; and is admissible as evidence 
for the wrantee, or one holding under him, to show the extent of the 
possession according to the boundaries therein described. Storall 


re. Fowler, 77 
AGENCY. 


a Ratification Of age at’s unauthorized aet.—An exchange of a mule for 
a horse having been made without authority by an agent, a claim 
and assertion of right and title to the horse by the principal, made 
with knowledge of the facts, is a ratification of the unauthorized 
exchange, and is irrevocable. Atkinson ve Jones, 248. 


» 
ov 
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2. Agent’s authority to collect or retain.—An agent of an insurance com- 
pany, having authority to settle a policy of insurance on the life of 
a deceased person, whose estate is insolvent, has implied power to 
retain for a debt due from the decedent to the company, when the 
administrator offers to allow it. Life Association of America v. 
Neville, 517. , , 

» 4 Aye nt’s adimissious or de elarations: whe ” admissible ase ride wee against 
principal.—The admissions or declarations of an agent are admis- 
sible as evidence against his principal, only when made in the dis- 
charge of his duties as agent, and so closely connected with the 
main transaction in issue as to constitute a part of the. res geste. 
Ala. Gr. So. Railroad Co. v. Hawk, 112. 

4. Declarations of conductor and engines r: when admissible against rail- 
read company.—In an action against a railroad company, to re- 
cover damages for personal injuries sustained by a passenger, a 
Witness forthe plaintiff can not be allowed to testify, that the con- 
ductor, ‘‘ a few minutes after the plaintiff? had been hurt, asked the 
engineer why he did not respond to the bell-call; and that the en- 
gineer answered, he did respond to all the bell-call he heard.’’ 
Ib. 112. 


AMENDMENT. 


1. Of complaint.—In a statutory action in the nature of ejectment, if 
the plaintiff, being the holder of the legal title, is described in the 
summons and complaint as suing for the use of another, these 
words may be struck out, by amendment, as curplusage. Dane 
vr. Glennon, 160, 

In determining when the action was commenced, the 
date or form of the summons is not conclusive, if being amendable 
in these particulars on proper evidence. Ala. Gr. So. Railroad 
Co. v. Hawk, 112. 

3. Amendment of verdict.—A general verdict is always sufficient, when 
it responds in substance to every material fact involved in the 

issue; and the court may put it in proper form, with or without 
the consent of the jury; but, when the verdict is defective in sub- 
stance, the court has no power to amend it, but should send the 
jury back for further deliberation; and if it is received, and the 
jury discharged, the court has no powerto convene the jurors on a 
subsequent day, and let them perfect it. St. Clair vr. Caldwell & 
Riddle, 527. 

4. Same.—In cetinue, or the corresponding statutory action for the re- 
covery of personal property in specie, brought by two plaintiffs 
suing jointly, both must recover, or neither can ; and a claim to the 
property being interposed by a third person, a verdict in favor of 
one of the plaintiffs only is defective in substance, and can not be 
amended by the court; nor can it be amended by the jury, ona 
subsequent day, after they have been discharged. Jb. 527. 

5. Amendinent of judgment nune pro tunc.—At common law, a judgment 
could not be amended after the expiration of the term at which it 
was rendered; and while the statutory provisions authorizing the 
correction of errors or mistakes after the expiration of the term, on 
record or guasi-record evidence (Code, § 3154), have been liberally 
construed, they are confined to clerical errors or mistakes, leaving 
judicial errors to be corrected by appeal. Whorley v. M. & C. R. 
R. Co.; 9. 

6. Same; what are clerical errors.—In the entry of a final judgment 
against a garnishee, it is the duty of the clerk to recite the fact and 
amount of the original judgment against the defendant; and his 
failure to do so is a clerical error, which may be corrected nune pro 
tunc ata subsequent term. Jb. 20. 


2. OF snuiminons. 





. 
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Amendment of final decree, at subsequent te rm.—While clerical errors 
may be corrected at a subsequent term, the sentence and judgment 
of the court—that which has been deliberately ordered and ad- 
judged in the final decree—can not be changed or modified at a 
subsequent term; and this is as true of that part of the decree 
which adjudges the costs, as of any other part. Ev parte Robin- 

3, 


SO, 


8. As to amendments in chancery, see title CHANCERY, {)2. 
ANNUITY. 


1. To hushand and wife during their joiut lives, and to survivor for life, 
payable to husband ** jor their mutual be nefit ca wife’s interest in. 
Where an annuity is created by deed, charged on lands, and se- 
cured by mortgage, in favor of husband and wife during their joint 
lives, and to the survivor for life, and is made payable to the hus- 
band ‘‘for their mutual benetit;’’ the husband does not take the 
entire interest during the joint lives of himself and wife, but he 
and his wife take by moieties; he receives and holds her portion 
as trustee for her, is liable to account to her for it, and can not 
make it his own, nor make an assignment or transfer which would 
affect her rights: and she has such an interest as entitles her to 
maintain a bill in equity to foreclose the mortgage, and to redeem 
from an older mortgage on the lands. Sloan vr. Frothingham, 589. 


ASSIGNMENT. 


2 Assignine nt of promissory ote hy separate writing.—As between the 
assignor and assignee, a valid assignment of a promissory note may 
be made by a separate instrument of writing, without indorsement 
or delivery of the note, and without notice to the maker: and an 
antecedent debt, or existing liability, is a suflicient consideration 
to support such assignment. 2. & M. Jasurance Co. rv. Tunstall, 

4 > 
42. 

2. Same; when note is held by adverse claimant.—Such an assignment, 
transferring the entire interest in the note, is not contrary to pub- 
lic policy, nor void for maintenance or champerty, because the 
note is at the time in the hands of a third person, claiming ad- 
versely to the assignor, or as collateral security for a debt due from 
him; but, until notice of the assignment is given to the maker and 
holder, all dealings between them and the assignor in reference to 
the note, if made in good faith, and for valuable consideration, will 
be protected. I }). 142. 

2. Assignment of unplanted erops.—At common law, unplanted crops, or 
other things not having an existence,actual or potential, were not the 
subject of sale, assignment, or mortgage; but, in a court of equity, 
such sale, assignment or mortgage creates an equitable interest, 
which attaches to the property when it comes into existence, or is 
acquired, and which the court will enforce and protect against all 
other persons than hona fide purchasers without notice; and for 
the conversion or illegal disposition of the property, with notice of 
the lien, an action on the case may be maintained. J/urst & Me- 
Whorter v. Bell & Co., 536. 

4. Assignments of policy of life-insurance ; garnishment against first as- 
signee, after assignuinent of surplus.—The holder of a policy of life- 
insurance having transferred it as collateral security to one of his , 
creditors, and aiterwards assigned his interest in the residue to a 
second creditor, other creditors can not, by garnishment subse- 
quently sued out against the first assignee, reach the surplus re- 
maining in his hands after the secured debts have been paid; nor 
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can they maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to ex- 
haust other securities held by him before resorting to the surplus. 
Henderson v. Ala. Gold Life Ins. Co., 52 

5. Election by creditor, to take under or against assignment.—A creditor, 
secured by an assignment of property voluntarily executed by the 
debtor, may elect whether he will accept its provisions. or will as- 
sert his rights independent of it; but he must accept or reject it 
as an entirety, and can not accept it in part and repudiate it in part 
—he can not claim both under and against it. //utehett +. Blan- 
ton, 423, 

6. Same.—A general recital in the assignment, that it is the purpose 
and intention of the grantor to appropriate the property assigned to 
the payment of partnership and individual debts as a court of 
equity would marshal the assets, does not authorize the court, at 
the instance of a secured creditor, to change or subvert the uses 
expressly declared, and to appropriate property to the payment 
of partnership debts, on the ground that it is in fact partnership 
property, when the deed treats it as individual property, and 
directs its appropriation first to the payment of individual debts. 
Th. 423. 


ATTACHMENT. 


a What di mands may he ve ache d hy garnishine nt.—The principle is well 
settled, that only such debts or money demands can be reached 
by garnishment, as the defendant himself might recover by action 
ol debt, or indehitatus assiinpsit, in his own name: and w hen the 
defendant has no such cause of action, the plaintiff in the process 
can assert no better right, unless he can show some fraud or col- 
lusion, by which his legal rights are prejudiced. Alesunder v. Pol- 
lock & Co., 187. 

Same.—Where the garnishees answer, that the defendant is in their 
employ as a clerk, at an agreed compensation of $25 per week, 
payable in advance, and so paid at the beginning of each week, 
each party reserving the privilege of terminating the contract at 
any time without cause, there is no liability which can be reached 
by the garnishment; and the fact that this contract was made, on 
the service of the garnishment, with the intent, on the part of the 
debtor, to defeat the garnishment proceedings, does not render the 
garnishees liable, when it does not appear that they participated 
in his fraudulent intent, and he refused to continue in their em- 
ployment under the former contract between them. ly which his 
Wages were pavable monthly in advanee. Jb. 1%. 

3. Same.—Proceedings by attachment and garnishment. in courts of 
law, are purely of statutory origin, and can operate only on the 
legal rights of the defendant in attachment—that is. such rights as 
he could enforce by action at law in his own name: and money in 
the hands of a garnishee can not be reached, unless tlhe defendant 


» 








himself could recover it of the garnishee by action of debt or én- 
dehitatus assinipsit.—He nderse vr. Ala. Gold Life J a i OR 

4. Same: assigned policy or he -Hnsurance.—Ti holdet a ‘licev of 
life-insurance having transterred it as collateral security to one of 


his creditors, and afterwards assigned his interest in the residue to 
a second creditor, other creditors can not, by garnishment subse- 
quently sued out against the first assignee, reach the surplus re- 
maining in his hands after the secured debts have been paid: nor 
can they maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to 
exhaust other securities held by him before resorting to the sur- 
plus. Jh. 32. 
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5. Levy of attachment on land; death of defendant before judgment. 
When an attachment is levied on lands, the death of the defend- 
ant before judgment dissolves the attachment, and destroys the 
lien; and though the action is revived against the administrator, 
and judyment recovered against him, the lands can not be sold 
under execution issued on it. Lipscomb v. McClellan, 157. 

6. By whom issued.—A notary public, who is also ex officio a justice of 
the peace, has no power or authority to issue an attachment re- 
turnable to the Circuit Court. Nordlinge Pr @. Gordon, 254. 

Judgue vt against garnishee : recital of judgment against defendant, 
A varnishment on a judgment being consequential and auxiliary 
only, the final judgment against the garnishee must recite the fact 
and amountof the judgment avainst the original defendant. Whor- 
leg iv. Mo & C. Railroad Co., 20, 

8. Same; ainendment of judqment.—In the entry of a final judgment 
against a garnishee, it is the duty of the clerk to recite the fact 
and amount of the original judgment against the defendant; and 
his failure to do so is a clerical error, Which may be corrected wane 
pro tune at a subsequent term. Jh. 20. 


ATTORNEY AT LAW. 


L. Attorne ys lien. —The lien of an attorney at law, for his stipulated 
or reasonable fee, is limited to the judgment recovered in the par- 
ticular case in which his services were rendered; and it does not 
extend to lands, or other like property of the client, which Is the 
subject-matter of the litigation. MeWi/liams ¢. Jenkins, 489, 

2. Purchase by attorney, at sale ander execution in favor of client.—An 
attorney, having recovered a judgment for his client, and having 
the control thereof, can not, without the consent of his client, ex- 
press or implied, become the purchaser of lands at a sale under 
execution issued thereon: and if he does so purchase, he becomes, 
like any other avent, a trustee for his client. Such a trust arises 
by operation of law, and continues until barred by lapse of time, 
or until terminated by an election to ratify the purchase, thereby 
vivinyg it validity. Pearce vc. Gamble & Bolling, 341. 

3. Sames whe receiver Meany enporce seh smplied trust.—A receiver, 
appointed by the Chancery Court, succeeding to all the rights and 
remedies of the client, and authorized to sue, may file a bill to en- 
force this implied trust against the attorney; and the ons is on 
the attorney to show that the right has been lost by laches, or that 
the purchase has been ratitied. Jh. 341. 


BAILMENT. 


lL. Conversion by baile; when bailor can sue.—It the hirer of a mule 
exchanyes the animal for another during the term, without the 
consent or authority of the owner, this is a conversion, for which 
the owner may at once terminate the bailment; and he may sue 
for his mule before the expiration of the term of hiring. Atkinson 


v. Jones, 248. 


BASTARDY. 


1. Nature of proceeding.—A prosecution under the statute relating to 
bastardy (Code, $$ 4071-95) is neither strictly civil nor strictly 
criminal, but partakes of the nature of both, and is rather of a 
quasi-criminal character. Dorgan rv. The State, 172. 

2. Challenge of jurors; how many allowed.—The statute does not pre- 
scribe the number of peremptory challenges, to which the defend- 
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ant shall be entitled ; and he can not complain that he was allowed 
only four challenges, as in civil cases, instead of six, as in erim- 
inaicases. Jb, 173. 

Proof that prosecutric is an unmarried woman.—When the com- 
plaint, being in proper form, and under oath, alleges that the 
prosecutrix is a single woman, the truth of that allegation is nec- 
essarily a part of the issue to be tried; and on the issue made up 
under the direction of the court, ‘‘as to who was the real father of 
the child mentioned in the complaint,”’ the jury having returneda 
verdict against the defendant, finding that he was the father of the 
child, this court will not reverse the judgment, because the reeord 
does not affirmatively show that proof was made of the fact that 
the prosecutrix was a single woman. //. 17. 

Jurisdiction of justice; former ac quittal, —Ina prosecution for bas- 
tardy (¢ ‘ode, §§ 4071-80), the juatie eof the peace, before whom the 
complaint is made, has no more power to Sundios a tinal judgment 
of acquittal, than a judgment of conviction ; and if he finds from the 
evidence adduced that there is not probable cause to believe that 
the defendant is the father of the child, and therefore discharges 
him, such discharge can not be pleaded in bar of another proseeu- 
tion. Nicholson rv. The State, 176. 

. Relerane y of suspic ious circumstances, jmplying admission or con- 
sciousness of guilt—In a prosee ution for bastardy, the defendant 
denying that he had sexual intercourse with the prosecutrix at the 
time alleged by her, but admitting that he then ed opportunities 
for such intercourse, and that he had intercourse with her ata 
subsequent time; the fact that, during the woman's pregnaney, 
which was well known in the neighborhood, he made inquiries and 
offers to pay for the means of making a woman miscarry, is rele- 
vant and competent evidence against him, though he professed to 
make such inquiries and offers for another person. J). 170. 


BILL OF EXCEPTIONS. ‘ 


1. General exception to entire charge.—A gener: al exception to an entire 
charge, containing several separate and separable clauses, some of 
whie h are correct, can not be sustained; the particular clauses, 
supposed to contain error, should be specifically excepted to. 
Farle YY. The State, 170, 

2. General « eception to charges give nor repuse d.—A general CX eption 
to several charges given can not be sustained, unless each of them 
is erroneous ; and in like manner, a general exception to the refusal 
of several charges asked can not be sustained, unless each one of 
them embodies a correct legal proposition applicable to the evi- 
dence. Stovall v. Fow ler, yy 

3. Conflict hetween judgme nt-entry and bill of CLC ptions. —When there 
is a contlict between the judgment-entry and the bill of exceptions, 
as to matters of which the latter should properly speak, its recitals 
must control those of the judgment-entry. Hurst & MeWhorter 
r. Bell & Cor. 336. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Assigninent of promissory note by separate writing.—As between the 
assignor and assignee, a valid assignment of a promissory note may 
be made by a separate instrument of writing, without indorsement 
or delivery of the note, and without notice to the maker; and an 
antecedent debt, or existing liability, is a sufficient consideration 
to support such assignment. P. & M. Insurance Co. v. Tunstall, 142. 

2. Same; when note is held by adverse claimant.—Such an assignment, 
transferring the entire interest in the note, is not contrary to pub- 
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lic poliey, nor void for maintenance or champeriy, because the 
note is at the time in the hands of a third person, claiming ad- 
versely tothe assignor, or as collateral security for a debt due from 
him; but, until notice of the assignment is given to the maker and 
holder, all dealings between them and the assignor in reference to 
the note, if made in good faith, and for valuable consideration, will 
be protected. Ib. 142. 

3. Promissory note; time of payment omitted or uncertain: parol evidence 
in aid of.—A promissory note ought, regularly, to express on its 
face the time at which it is payable; and if no time is expressed, 
or plainly manifested, and a blank is not left for the insertion of a 
day of payment at the option of the payee, resort may be had to 
extrinsic evidence, showing the circumstances under which the 
note was executed, and the design of the parties in executing it, 
in order to explain an evident omission, and to fix the time at 
which it was intended to make the note payable. Boykin v. Bank 
of Vohile, 262. 

4. Svme.—A promissory nore payable ‘‘ serenty-five after date,’’ nego- 
tiable and payable in bank, and proved to have been made for the 
accommodation of the payees, who were commission-merchants in 
Mobile, to aid them in their business, and delivered to them by the 
maker, construed to be payable seventy-five days after date; and 
parol evidence was held admissible, in aid of the evident omission, 
showing the character of negotiable paper, as to length of time of 
maturity, Which the banks in the city would accept. Jb. 262. 

5. Transf , of negotiabli note as collateral security; rights of holder, 
and defenses by maker.—A ereditor, receiving negotiable paper as 
collateral security for the payment of a pre-existing debt, 1s not 
regarded as having acquired it for a valuable consideration in the 
usual course of trade, and is not entitled to protection against equi- 
ties and defenses on the part of the maker of which he had no no- 
tice; and under the decisions of this court, contrary to the weight 
of authority, accommodation paper is not an exception to this rule. 
rb. 262. 

6. Same.—To constitute a purchaser for value, of notes or paper agreed 
to be transferred as collateral security for a debt contemporane- 
ously contracted, it is not necessary that the notes or paper should 
be particularly described at the time; when the securities are sub- 
sejuently transferred, in execution of the agreement, it is rendered 
specific and certain, and the creditor becomes a holder for value. 


7. Relevancy of ¢ ridence as to terms of agreeme nt for transfer of note as 
collateral secuvity.—In an action against the maker of a negotiable 
promissory note, proved to have been given for the accommodation 
of the payees, and by them transierred to the plaintifi bank as 
collateral security for a loan; the defense being want of consider- 
ation, and the terms of the agreement for the transfer being con- 
troverted—whether it was subsequent to the loan, or was made 
under anagreement contemporaneous with the loan; the fact that 
no portion of the money loaned was drawn out of the bank until 
after the transfer of the note, is relevant and competent evidence 
for the plaintiff. Jhb. 262. 

8. When note or bill operates as payin nt.—The giving by a debtor of his 
own bill or note, though negotiable, does not operate to discharge 
the debt, unless it is accepted as an absolute payment; but, while 
it is regarded, prima fucie, as only collateral or additional security, 
all the authorities concur that, by express agreement, it may be 
regarded as a satisfaction anda bar. Keel v. Larkin, 493. 

9. Same.—The English cases require an express agreement, unless the 
bills received have been negotiated, and are outstanding against 
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10. 
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» 


13. 


14. 


the defendant; but the modern American authorities, viewing it 
as a question of intention, hold that an implied agreement, to be 
determined by the jury from a consideration of all the facts, may 
have the same effect; and this is adopted by this court as the cor- 
rect rule. Jb. 492. 

State’s liability as indorser of railroad bonds.—The State being an 
accommodation indorser of railroad bonds, and the company havy- 
ing transferred its bonds to the contractor engaved in the construe- 
tion of the first twenty miles of its road, and, after procuring the 
State’s indorsement on the completion of said twenty miles, again 
delivered them to him in payment of the company’s debt to him ; 
such use of them being unauthorized, and fraudulent as against the 
State, no liability rested on it by virtue of its indorsement, while 
the bonds remained in the hands of said contractor, or were in the 
hands of any other person chargeable with knowledge of the misap- 
plication. Gilinan, Sons & Co. vr. NL OO. & S. Railroad Co., J66. 

Saiie; rights of hona tide holder.—But, such indorsed bonds being 
negotiable instruments, and governed by the same rules as all 
othercommercial paper, the State would become liable, as an ae- 
commodation indorser, to any bona fide holder who acquired them 
for value, in the usual course of business, without knowledge or 
notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 500. 

Same; burden of proof as to character of transfe r.—When a subse- 
quent holder of such bonds seeks to enforce the State's liability 
as indorser, the original misappropriation of them: being shown, 
the law casts on him the burden of proving that he acquired them 
in good faith, for value, and in the usual course of business. 
Th. 566. 

Same; what is purchase for value, and in usual course of business. 
The sale or exchange of such indorsed bonds for shares of stock 
in another railroad corporation, or in a joint-stock company or cor- 
poration engaged in the business of constructing railroads by con- 
tract, is an ordinary commercial transaction ; and in determining 
whether the purchase is for value, the safer doctrine is, when no 
question of usury is involved, that the amount of the considera- 
tion, value being parted with, is only material as bearing on the 
question of notice. Jb. 566, 

Same; proof of notice, or want of notice.—In such case, the pre- 
sumption is of a want of notice, since it is not probable, though 
possible, that notice of the original frand or illegality would be 
communicated to a subsequent holder, thereby defeating the trans- 
fer; and the burden of proving notice resting on the party who 
assails the title of the holder, it is not enough to show only that 
he acquired the bonds under circumstances which would have 
excited, in the mind of a prudent man, suspicions as to the title of 
the party from whom he purchased. J). 506, 





BILL OF PARTICULARS. 


1. 


How made part of record.—* A list of the items composing the ac- 
count sued on”’ (Code, § 2984), like a bill of particulars at com- 
mon law, is not a part of the record, unless made so by bill of ex- 
ceptions ; and when not so presented, it cannot be considered by 
this court for any purpose. Hayes v. Woods, 9. 


BONDS. 


1. 


Appeal or writ of error bond in Federal courts ; costs recoverable on 
apfirmance, though bond not operative as supersedeas.—In an action 
on an appeal or writ of error bond, given on the removal of a judg- 
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ment from a Circuit Court to the Supreme Court of the United 
States, and conditioned that the appellant or plaintiff ‘‘ shall 
prosecute said writ of error to effect, and answer all damages and 
costs if he fail to make his plea good”? (U.S. Rev. Stat. §§ 1,000 et 
seqy.), although the bond may uot operate as a supersedeas of the 
judgment, a recovery may be had for the costs of the appeal, if 
the judgment is aftirmed. Crowder v. Morgan, 525, 

Same; when operative as supersedeas.—Under the United States 
statutes regulating writs of error and appeals (Rev. Stat. 6§ 1,000 
et xeq.), as judicially construed by the Federal courts, the bond 
does not operate as a supersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Cireuit Court, and a copy of the 
writ of error is deposited, for the adverse party, with the clerk of 
said court. Jb, 535, 

3. Constable's bond ; secondary proof of. —There is no statute requiring 
or authorizing the recording of a constable’s bond, although it is re- 
quired to be *t approved by the judge of probate, and kept in his 
office’ (Code, § 764); and without such statutory authority, the 
mere recording of it does not make the record competent evidence 
as acopy: to make such;record admissible evidence, it must be 
proved to be a correct copy, after a proper predicate has been laid 
for the introduction of secondary evidence. Martin v. Hall, 587. 

4. Administrator’ s official hound : limitation of action against sureties. 
Under the statute which prescribes six years as the limitation of 
“actions against the sureties of executors, administrators or guar- 
dians, for any misfeasance or malfeasance whatever of their prin- 
cipal, the time to be computed from the act done or omitted by 
their principal which fixes the liability of the surety’ (Code, 
§ 5226, subd. 7); the word actions, being liberally construed, in- 
cludes a summary execution against the surety, on the return of 
** No property found’? on an execution issued on a decree against 
his principal; the statute begins to run from the rendition of the 
decree against the prineipal ; and when the decree is revived, no 
execution having issued on it before revivor, the statute is availa- 
ble to the sureties as a defense against a summary execution on 
the revived decree, issued more than six years after the rendi- 
tion of the original decree. Martin +. Tally, 24. 

5. State-indorsed railroad bonds: bonds for first tirenty miles of road, 
Under the act approved February Zist, 1870, entitled ‘* An act to 
furnish the aid and eredit of the State of Alabama for the purpose 
of expediting the construction of railroads *’ (Session Acts 1869-70, 
pp. 149-57), it was contemplated that the first twenty miles of the 
railroad should be completed and equipped from the resources of 
the corporation, before any of its bonds should be indorsed by the 
State, and that the indorsed bonds should be used and applied 
in the further construction of the road; and the bonds referring 
on their face to the statute under which they were indorsed, every 
person taking them from the railroad company Was put on inquiry, 
and was chargeable with notice of the requirements of the statute, 
of the relation of the State as indorser, and of the uses and pur- 
poses for which the company could legally transter them. Gilman, 
Nona & Co. v. N. O. & S. Railroad Co., 566. 

6. Same; misapplication of said bonds.—The company having trans- 
ferred its bonds to the contractor engaged in the construction of 
the first twenty miles of its road, and, after procuring the State’s 
indorsement on the completion of said twenty miles, again delivered 
them to him in payment of the company’s debt to him; such use 
of them being unauthorized, and fraudulent as against the State, 
no liability rested on it by virtue of its indorsement, while the 
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honds remained in the hands of said contractor, or were in the 

hands of any other person chargeable with knowledge of the mis- 

application. Ib. 566. 

Sime; rights of bona tide holder.—But, such indorsed bonds being 
negotiable instruments. and governed by the same rules as all 
other commercial paper, the State would become liable, as an ac- 
commodation indorser, to any bona side holder who acquired them 
for value, in the usual course of business, without knowledge or 
notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 566. 

S. Same: hurden of pro if as to character of transfe r.—When a subse- 
quent holder of such bonds seeks to enforce the State’s liability as 
indorser, the original misappropriation of them being shown, the 
law casts on him the burden of proving that he acquired them in 
good faith, for value, and in the usual course of business. J). 566. 

9. Same; what is purchase for value, and in usual course of husiness. 
The sale or exchange of such indorsed bonds for shares of stock in 
another railroad corporation, or in a joint-stock Company or corpo- 
ration engaged in the business of constructing railroads by contract, 
isan ordinary commercial transaction ; and in determining whether 
the purchase is for value, the safer doctrine is, when no question 
of usury is involved, that the amount of the consideration, value 
being parted with, is only materal as bearing on the question of 
notice. Th. 566, 

10. Sains 2 pro if of notice, or want of notice .—In such case, the pre- 
sumption is of a want of notice, since it is not probable, though 
possible, that notice of the original fraud or illegality would be 
communicated to a subsequent holder, thereby defeating the trans- 
fer; and the burden of proving notice resting on the party who as- 
sails the title of the holder, it is not enough to show only that he 
acquired the bonds under circumstances which would have excited, 
in the mind of a prudent man, suspicions as to the title of the party 
from whom he purchased. J), 466. 

ll. Subrogation of holders of indorsed bonds, to State's statutory lien 
and priorvity.—The holders of such indorsed bonds who have ac- 
quired them in good faith, for valuable consideration, and in the 
usual course of business, are entitled to be subrogated to the stat- 
utory lien and priority of the State, on the railroad company be- 
coming insolvent, and making default in the payment of the bonds 
according to their terms; and this subrogation may be declared in 
a suit between the holders of such bonds, some of whom are not 
entitled to share in the protection given to the others, and although 
the State is now a party and can not be sued. Jb. 566, 

12. Taw-collector’s bond ; discharge of sureties by judgme nt discharging 
principal.—Where a tax-collector executed an additional bond, as 
required on the address of the grand jury (Code, §§ 184-0), on 
Which was one new surety besides the sureties on the first bond ; 
and separate actions were brought on each bond, and the same 
breaches assigned for a default covered by each; hel, that a judg- 
ment on verdict in an action on the first bond, in favor of the de- 
fendants, operated as a discharge of the principal and sureties on 
the second bond, and was pleadable in bar of the action on that 
bond. The State v. Parker, 181. 
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1. Administration; when distributees may sue.—As a general rule, dis- 
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tributees or next of kin can not, in the absence of an administra- 
tion duiy granted, maintain a suit at law or in equity for the mere 
purposes of administration, nor. in the absence of special cireum- 
stances, maintain a suit for the collection of personal assets; and 
although there are exceptional cases, in which a court of equity 
will decree distribution directly to the next of kin, without the in- 
tervention of an administrator, when it is clearly shown that, if 
one were appointed, his only duty would be distribution ; vet such 
relief will not be granted at the instance of the next of kin of a de- 
ceased adult legatee, upon a mere general allegation that there are 
no outstanding debts against his estate, when such allegation is 
made upon information and belief merely, and it is not shown that 
the information was obtained from persons having knowledge of 
the facts. Sullivan v. Lawler, 68, 72, 74. 

Sime. —The distributees of a decedent’s estate can not maintain a 
bill in equity against the personal representative and debtors of 
the estate jointly, without alleging fraud and collusion between 
them, ora refusal by the personal representative to sue for and 
collect the debts. Jb. 6s. 

Sane.—Where the testator devised to his widow a life-estate in all 
his property, and directed ** the balance ”’ of the estate at her death 
‘to be sold, and the proceeds to be equally divided among his 
ehildren,’’ making his widow executrix ; administration on his es- 
tate, after the death of the widow,is necessary, betore the remainder- 
men can maintain a suit in theirown names. Jb. 74. 

Deevdent’s estate; removal of settlement into ¢ quity.—The settlement 
of a devedent’s estate can not be removed into equity by the 
personal representative, In any case, or at any time, without the 
assignment of some particular ground of equitable jurisdiction ; nor 
can it be removed at the instance of a distributee, or other party 
beneticially interested, after the jurisdiction of the Probate Court 
has attached and commenced to be exercised, unless some ques- 
tion of special equitable cognizance is involved, which the Probate 
Court is incompetent to determine. Shackelford v. Bankhead, 476. 
Tnsolvent estates removal of settlement into equity.—When a dece- 
dent’s estate has been declared insolvent, it requires a very clear 
and strong case to justify the removal of the settlement into a court 
of equity. Th. 470. 

Same.—The omission from the inventory of property which ought to 
have been included, the waste or conversion of assets, and the 
failure to make a se‘tlement, being matters which are within the 
jurisdiction of the Probate Court, end as to which its powers are 
fully adequate to grant relief, furnish no ground for a resort to a 
court of equity by a creditor. Jb. 476. 

Discovery; when bill lies. —When a bill is filed for discovery and re- 
lief, seeking to withdraw from a court of law a matter of strict 
legal cognizance, it must show that the discovery sought is indis- 
pensable to the ends of justice—that the facts, as to which a dis- 
covery is sought, can not be proved otherwise than by the defend- 
ant’s answer; and it must aver the existence and materiality of 
those facts with sufficient certainty, and show that the defendant 
is capable of making the discovery. Ib. 476. 

Same; statutory provisions authovizing examination of parties as wit- 
nesses, inaction at law.—The several statutory provisions, chang- 
ing the common-law rules of evidence, and authorizing the exami- 
nation of parties as witnesses in actions at law, do not take away, 
or in any manner affect, the established jurisdiction of courts of 
equity in matters of discovery. 1h. 476. 

Discovery; when bill lies for.—A bill for discovery alone must not 
only aver the facts as to which a discovery is sought, and that 
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those facts are within the knowledge of the defendant, but must 
also allege that they can not be proved without his answer; and 
this allegation, if denied, must be proved. Sullivan v. Law- 
ler, 72, 74. 

10. Equitable estoppel against mortgagee.—Where a mortgagee of lands 
indorses on the mortgage a receipt for the secured debt before its 
maturity, and intrusts it to the possession of the mortgagor, pur- 
suant to an agreement between them; and the mortgagor, being in 
possession of the lands, sells and conveys them to a third person, 
to whom he also shows the mortgage and indorsement thereon ; 
the mortgage can not be established and enforced against such pur- 
chaser, aiter he has paid the purchase-money without notice of the 
agreement; and this on the principle, that when one of two inno- 
cent persons must suffer from the tortious act of a third, he must 
sutfer the consequences who gave the aggressor the means of doing 
the wronetul act. Turner v. Flinn, 532. 

Ll. Equitable relief against fraud.—Fraud vitiates any and every trans- 
action into which it enters, even the most solemn contracts, and 
the judgments or decrees of courts of the highest jurisdiction ; and 
when a fiduciary relation exists between two persons, which ren- 
ders it the duty of one to communicate to the other full information 
of all the facts within his knowledge, the failure to do so is a fraud, 
against which a court of equity will grant relief. Hiinphreys v. 
Burl ROM, fF. 

12. Same; as between distributee and administrator.—Where an admin- 
istrator, on filing his accounts for settlement, wrote to his sister, 
who was a distributee of the estate, and resided in Texas, inform- 
ing her that her interest in the estate was a specified sum, about 
one-fifth of its actual value in fact, and inclosing a receipt for that 
sum, to be signed by her, which would operate as a release, and 
which was signed and returned to him, and the money paid; held, 
that this was a fraud, against which a court of equity would grant 
relief by setting aside the settlement, and that the administrator 
could not be heard to say that the distributee, in relying on his 
representations, and failing to appear and contest the settlement, 
was guilty of negligence or other fault. 7b. 7. 

13. Equitable reiief against settlements in’ Probate Court.—A_ court of 
equity has original jurisdiction, independent of statutory provis- 
ions, to open settlements of administrations had in the Probate 
Court; but this jurisdiction, though well established, is sparingly 
exercised, and the party complaining is required to show, by ap- 
propriate pleading, not only that injustice has been done, but also 
that, by reason of accident, surprise, or the act or fraud of his ad- 
versary, unmixed with negligence on his own part, he could not 
have prevented that injustice atthe time of the settlement. Jb. 7. 

14. Same.—When the statutory jurisdiction of the Chancery Court is 
invoked, for the correction of errors of law or fact intervening in 
settlements had in the Probate Court (Code, §§ 5857-39), the errors 
complained of must be clearly and certainly pointed out, and it 
must be made to appear, by the averment of distinct facts, that 
such errors were not attributable to the fault or neglect of the par- 
ty complaining. Jb. 1. 

15. Same; on ground of errors or mistakes.—A detendant ina probate 
decree, rendered on final settlement of his accounts as executor, 
administrator, or guardian, seeking equitable relief against it on 
account of alleged errors of law or fact (Code, 9§ 3837-39), must 
show that the errors complained of occurred without fault or neg- 
ligence on his part. Lyne’s Adm’r rv. Wann, 43. 

16. Same.—When a party invokes the statutory jurisdiction of the 
Chancery Court, for the correction of errors Of law or fact in a set- 
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tlement had in the Probate Court (Code, §§ 3837-39), he must af- 
firmatively show that he was free from fault or neglect; and he 
‘an not have relief against the settlement, on account of matters 
which were cognizable in the Probate Court, on a mere general 
averment of ignorance, or an averment of ignorance coupled with 
an admission of knowledge of facts suflicient to put him on in- 
quiry. NStoudenmire v. DeBardelaben, 300, 


17. Equitable relief against probate decree.-—When a final settlement of 


18. 


an executor’s accounts bas been made in the Probate Court, no 
trusts being involved, and no fraud imputed, a court of equity will 
not re-open the settlement, unless some special cause for its in- 
terposition is shown. Foxworth v. White, 224. 

Implied trust; against executor, purchasing at his own sale, or from 
his vendee.—A purchase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the agency 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale toa third person, he may afterwards purchase 
from his own vendee, and thereby acquire a good title, though the 
transaction will be jealously scrutinized by a court of equity. 
Ib. 224. 


19. Same; against attorney, purchasing at sale under execution in favor 


20. 


o) 


24. 


25. 


of client.—Anattorney, having recovered a judgment for his client, 
and having the control thereof, can not, without the consent of his 
client, express or implied, become the purchaser of lands at asale 
under execution issued thereon; and if he does so purchase, he 
becomes, like any other agent, a trustee for his client. Such a 
trust arises by operation of law, and continues until barred by 
lapse of time, or until terminated by an election to ratify the pur- 
chase, thereby giving it validity. Pearce v. Gamble & Bolling, 341. 

Nate . who may enforce such trust.—A receiver, appointed by the 
Chancery Court, succeeding to all the rights and remedies of the 
client, and authorized to sue, may file a bill to enforce this implied 
trust against the attorney ; and the ovvs is on the attorney to show 
that the right has been lost by /aches, or that the purchase has 
been ratified. J). 347. 

Re sulting trust, tnaplic d from payinent of purchase “tone .—A result- 
ing trust in lands, in favor of the person who advances the pur- 
chase-money, the title being taken in the name of another, is mat- 
ter of implication only, and is easily overturned; and when the 
money is advanced by a husband (or father), and title taken in the 
name of the wife (or child), the presumption arises that an ad- 
vancement was intended. Aelly v. Narsner, 106. 

Trust in fraud of ereditors.—When lands are conveved by a debtor 
to his wife or child, with the intent to place the property beyond 
the reach of his creditors, and to be held in secret trust for his 
own benefit, neither he nor his heirs canenforce the trust. Jb. 106, 

Parol trust in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and convincing ; and can not be received (Code, 
§ 2199) to engraft an express trust on a conveyance of lands which 
is absolute in its terms. Jh. 106, 

Same.—A trust in lands, created verbally, can not be established in 
equity, unless it is plain and unambiguous in its terms, and proved 
by clear and convincing evidence; and a trust in personal prop- 
erty, created verbally, and dependent entirely upon oral testimony , 
can only be established by clear and explicit evidence. Bailey v. 
Irwin, 505. 

Injunction ; violation of; not cognizable at law.—The violation of an 
injunction While in force is a contempt of the court from which 
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the writ issued, and may be punished by that court while the pro- 
ceedings are jn fieri; but a court of law can not take cognizance of 
it, nor allow it to operate as a forfeiture of legal rights in another 
suit, when it is not shown that the injunction has been perpet- 
uated by a final decree. Callen v. MeDaniel, 9 

26. Equitable lien on common fund, created by agreement.—Commission- 
ers being appointed by the governor, under authority conferred by 
a special statute, to locate and procure patents for the State to 
swamp and overtlowed lands donated by act of Congress, their 
compensation being twenty per cent. of the amount realized by 
the State on the subsequent sale of the lands, and their expenses 
to be paid by themselves; an agreement among them, by which 
one Was to advance moneys deemed necessary in the execution of 
the common business, to be reimbursed out of the fund provided 
as compensation when collected, creates a charge or lien on the 
fund, for the amount so advanced, in the nature of an equitable 
mortgage; which lien or charge is not capable of enforcement at 
law, and is peculiarly within the jurisdiction of a court of equity. 
Powell ” . Jone 8, DIS 

27. Married women: re mevel of dishilities: extent of powers CONTE rred by 
decree.—Under the provisions of the statute approved February 
10th, 1875 (Code, § 2731), chancellors are authorized, either in 
term time or vac ation, on the filing of a proper petition and regu- 
lar proceedings had under it, ‘to relieve married women of the 
disabilities of coverture, as to their statutory and other separate 
estates, so far as to invest them with the right to buy, sell, hold, 
convey and mortgage real and personal property, and to sue and 
be sued as femines sole;’? but a decree rendered under this statute 
removes the disabilities of coverture only to the extent particu- 
larly specified in the statute, and does not confer on the petitioner 
the power to make general contracts. Cohen vr. Wollner, Hirseh- 
he rg & Co., 233. 

28. Same; averments of petition.—When a petition is filed under this 
statute, it must allege that the petitioner has a separate estate, 
statutory or equitable; and the omission of such averment, it 
being a jurisdictional fact, renders the entire proceeding void. 
Tb. 233. 

29. Marshalling securities as between creditors.—When one creditor has 
alien upon two distinct funds, and another creditor has a lien 
upon one of them only, a court of equity will, at the instance of the 
latter, compel the former creditor to exhaust the separate fund be- 
fore resorting to the fund common to both; but. whether this prin- 
ciple applies to a lien acquired by the service of an attachment or 
garnishment at law, is not decided. Henderson vr. Ala. Gold Life 
Insurance Co., 32. ° 

30. Same.—The holder of a policy of life-insurance having transferred it 
as collateral security to one of his creditors, and afterwards as- 
signed his interest in the residue to a second creditor, other credit- 
ors can not maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to ex- 
haust other securities held by him before resorting to the surplus. 
Ib. 30. 

31. Private nuisance; jurisdiction of equity to abate; verdict and judgment 
at law.—The jurisdiction of a court of equity to enjoin a private 
nuisance, at the suit of a person thereby aggri lieved, nedlinn its 
abatement, is well established ; and when the legal title of the party 
complaining is clear and undoubted, it is not necessary that his 
right should be first established by a verdict and judgment at law. 
Nininger v. Norwood, 277. 
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32. Same; adequacy of legal vemedies.—When the injury complained of 
is permanent, continuous, or constantly recurring, though there 
may be a remedy at law, it is obviously inadequate; and the in- 
terference of a court of equity is necessary, to prevent irreparable 
injury and a multiplicity of suits. Jb. 277. 

33. Same; limitation of action or suit.—By analogy to the statute of limit- 
ations at law barring an action for the recovery of lands (Code, 
§ 2900), ten years is a bar in equity to a suit which seeks to enjoin 
and abate an embankment on land as a private nuisance to the 
owner of the adjacent upper lands. J. 277. 

34. Injunction against obstruction of navigable rviver.—The obstruction of 
the navigation of a public, navigable river, is a public nuisance, 
which a court of equity will enjoin and restrain at the instance of 
a citizen who is suffering, or will suffer irreparable injury. 
Walke rv. Alle vy hoa, 

35. Foreclosure of mortqage.—A mortgagee may file a bill in equity to 
foreclose the mortgage, although he may also have an adequate 
remedy at law for the recovery of the debt. Whitehead rv. Lane & 
Bodley Company, 39, 

36. E pirite hh mortgage created hy recital in note.—A declaration and re- 
cital in a promissory note, executed by a mortgagor to the mort- 
gagee, that it ‘shall be covered by the mortgage.”’ or ‘* shall be 
subject to the mortgage,’’ shows an intention to make the mortgage 
a valid security for the debt, and creates an equitable lien or mort- 
gage on the premises for its payment; but, if the note is signed by 
the husband only, the equitable lien of the note does not attach to 
the homestead included in the lands conveyed. Butts +. Brough- 
ton, 2 4, 

37. When absolute deed will he declared mortgage —In a court of equity, 
a conveyance of lands, absolute and unconditional on its face, will 
be declared and established as a mortgage, on clear and certain proof 
that the parties intended it should stand simply as a security for a 
debt ; and this fact may be proved by parol evidence, or may be 
shown by a separate writing. Turner v. Wilkinson, 361, 

38. Whether transaction is mortgage, or conditional sale.—When the con- 
veyance is absolute on its face, and the controversy is whether it 
was intended as a mortgage or an unconditional sale, the party as- 
serting that it was intended as a mortgage must show, by clear 
and convincing evidence, that it was so understood and intended by 
the parties at the time of the original transaction; but, when it is 
admitted that the transaction was not. as the conveyance on its 
face imports, an absolute and unconditional sale, and it is doubt- 
ful whether it was intended as a mortgage or as a conditional sale, 
the court is inclined to consider and treat it as a mortgage. 
Th. 361. 

39. Same.—The court states the tests of contro!ling importance in such 
‘ases, as laid down in former decisions, and declares the transac- 
action in this case, when subjected to these tests, to have been 
intended as a mortgage, and not as a conditional sale. Jh. 361. 

40. Reformation of written instruments in equity.—When, through mis- 

take or fraud, a written instrument fails toexpress a material term 

of the real contract which the parties mutuallly intended to make, 

a court of equity will reform it, on clear and satisfactory proof, so 

as to make it express the true contract; and this relief will be 

granted, not only between the immediate parties to the contract, 
but also against creditors and purchasers chargeable with notice of 
the mistake; but not against innocent third persons who have ac- 
quired vested rights, and who can not be placed jn statu quo. 
Berry, Demoville & Coa. v. Sowell, 14. 
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41. Same.—On the facts of this case,—a father having conveyed by deed 
a house and lot to his married daughter, reciting only love and af- 
fection as its consideration, and not using any words which would 
exclude the marital rights of her husband; and an attachment 
against the father being afterwards levied on the property—the deed 
was reformed, against the husband, the father, and the attaching 
creditor, on averment and proof that the husband bought the prop- 
erty, paid a part of the price with moneys belonging to his wife, 
and conveyed it to her father, under a verbal agreement between 
the three that it should be conveyed to the wile as an equitable 
separate estate; and that it was not so conveyed through mistake 
onthe part of the draughtsman. Jb. 14. 

42. Same; voluntary conveyance; parol evidence as to consideration.—aA 
voluntary conveyance is void as to the existing creditors of the 
grantor, and parol evidence is not admissible, at law, to contradict 
its recitals as to the consideration. Hence, the grantee, claiming 
that the deed was founded in fact on valuable consideration, would 
be without legal remedy against an attaching creditor of the grantor, 
and the levy of the attachment would be no obstacle to a reforma- 
tion of the deedin equity. Jb. 14. 

3. Same; who is bona fide purchase 4 right of ere ditor to pirsve moneys 
of debtor.—The attaching creditor In such case, seeking to recover 
an antecedent debt due from the grantor, can not claim protection 
as a bone side purchaser, against the equity of the grantee to have 
the deed reformed; nor can he claim that the deed is partly volun- 
tary (and to that extent fraudulent and void as to him), because 
the grantor, his debtor, paid a balance of purchase-money due to 
the original vendor of the land, when it appears that he was bound 
on the note as surety for the purchaser, the husband of the grantee ; 
nor can he assert any rights against the land, by subrogation or 
otherwise, on account of the moneys thus paid by his debtor. 
Ih. 14. 

44. Correction of mistake by roluntary act of partic ss when demand and 
refusal is necessary.—A court of equity will not interpose to correct 
an innocent mistike, capable of full correction by the voluntary 
act of the parties, unless a demand and refusal te correct it is al- 
leged and proved, or a reasonable excuse is shown for the failure 
to ask it; but, when the bill shows that the vendor or grantor is 
dead, and that his only heir is an infant, this excuses the failure 
to ask such correction, and justifies a resort to a court of equity. 
Harold Brothers & Scott «, Weave Pr, d¢3. 

5. Statute of limitations, and lapse of time, as bar to relief against mis- 
take.—The statute of limitations, or lapse of time. will bar equit- 
able relief against mistake, as well as against fraud: the period of 
the bar being computed from the discovery of the mistake, or the 
time at which, by the exercise of reasonable diligence, it might 
have been discovered. Jb. 373. 
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46. Same.—In this case, the complainant having been in the peaceable 
possession of the land intended to be conveyed, from the execu- 
tion of the conveyance to him, in which the lands were incorrectly 
described, to the filing of his bill for the correction of the mistake, 
a period of more than twenty vears, and having only recently 
learned the mistake, from the assertion of a hostile tithe and claim 
by a sub-purchaser from the personal representative of his deceased 
vendor,—the lapse of time was held no bar to the reformation of 
the deed. Ih. 874. 

47. Partition of lands in equity; when deereed.—To sustain a bill in 


equity for the partition of lands, the complainant must allege, and 
prove if denied, an undivided interest in the lands, jointly or in 
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common with the defendant; and it is not sutticient to show title 
in severalty to a distinet portion. Russell v. Beasley, 190. 

49. Re ceive rf when appointed hefore ansiwe r.—By the modern English 
practice, and by the practice in this country, a receiver may be ap- 
pointed before answer filed, when a pressing necessity is shown, 
since delay might defeat the object sought by the application. 
Weis v. Goetter, Weil & Co., 259; Micou v. Moses Brothers, 439. 

50. Same; at whose instance appointed —As a general rule, a receiver 
will not be appointed at the instance of a party who does not show 
some title, claim, lien or interest, in, to, or upon the property, or 
specific thing in litigation; but a creditor by simple contract only, 
being now authorized by statute to file a bill to reach and subject 
property fraudulently conveyed by his debtor (Code, § 3886), ac- 
quires by his bill, and the service of process under it, such an in- 
terest and lien in and upon the property as entitles him to ask the 
appointment of a receiver for its custody and preservation. 

6. 259. 

51. Seme.—A judgment creditor of an insolvent debtor, having an exe- 
cution returned ‘*‘ No property found,’’ and seeking by his bill to 
reach and subject the debtor’s alleged interest in certain crops 
raised on a plantation carried on in the name of another person, 
shows such a lien on or title to the crops as authorizes him to ask 
the appointment of a receiver; and the proof showing very clearly 
that the property is being rapidly disposed of by irresponsible 
parties, under the management of the debtor, so that its loss is 
imminent, and the charge of fraud being strongly supported by all 
the circumstances of the case, a prima facie case for the appoint® 
ment of a receiver is made out. Jb. 439. 

52. Same; aftidarits, aud how rebutted.—The practice is well established, 
that ee-porte atlidavits may be received in support of an applica- 
tion for the appointment of a receiver, and counter affidavits in 
opposition to it; but the court ‘‘ is unwilling to sanction the prac- 
tice, Which seems to have been followed in this case, of permitting 
a voluminous deposition, containing irrelevant matter, to be intro- 
duced for the purpose of contradicting the attidavit of the depo- 
nent.’’ If it was necessary to rebut or impeach the statements of 
the aflidavit, it should have been done by an extract of the perti- 
hent matter from the deposition, embodied in an explanatory afli- 
davit, or attached thereto as an exhibit. J. 439. 

53. Name; want of parties, or of notice .—That some of the parties in 
interest are not before the court, and that others have had no no- 
tive of the appiication, is no valid objection to the appointment of 
a receiver; since the receiver holds for the parties in interest, and 
his appointment does not affect any existing rights of persons be- 
fore the court, Who may at any time propound their interest. 
Th. 4d, 

54. When receiver nay sue.—A receiver appointed by the court, succeed- 
ing to all the rights of the client, and authorized to sue, may file a 
bill against an attorney, to enforce the implied trust arising from 
his purchase of lands at a sale under execution in favor of the 
client. rarce vt. Gamble & Bolling, o4l. 

Res adjudicata, at law and in equity.—In the application of the 
principle of res adjudicata, there is no difference between courts of 
law and courts of equity; when an issue of fact, or of law, has 
been adjudicated on the merits in either tribunal, it can not be 
again litigated in the other. Strang v. Moog, 469%. 

56. Rescission of coutract, at instance of purchase r; lien for purchase- 
money paid.—In rescinding a contract for the sale of lands, at the 
instance of the purchaser, the court may decree a lien on the land 
in his favor, for the purchase-money paid; but this lien is confined 
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to such lands, or portions thereof, as the vendor had the legal right 
to convey. Me Williams vc. Jenkins, 480. 

Same; connie ting claims of purchase F. and heirs of rendor Sor rent. 
In such case, the land being the homestead exemption of the ven- 
dor and his family, which is not liable tor his contract debts, the 
lien in favor of the purchaser is properly declared to be subordin- 
jite to the claim of the vendor's heirs for the rents while the pur- 
chaser Was in possession under the contract. (Bricker, C. J 
dissenting. Th. 480, 

DS. Npecitic pertormance of coutract.—A court of equity will not specifi- 
cally execute every contract into which parties may lawfully enter ; 
nor does it necessarily follow that a specific performance will be 
decreed, because a rescission has been refused at the instance of 
the defendant, in a former suit between the parties, and that de- 
eree is binding as res adjudicata. It is always a matter within the 
judicial discreiion of the court, whether to grant or refuse a specific 
performance; and it may and should be refused, unless the con- 
tract is not only legally binding, but also fair, just, and reasonable 
in all its parts: in other words, there must be ‘*a valuable consid- 
eration, particularity, certainty, mutuality, and a necessity for 
performance.”’ A specific performance is refused in this case, be- 
eause the evidence is held insutlicient to show that the contract 
Was supported by an adequate consideration, and was fair and just 
in all its parts. Moon's Adm’r rv. Crowder, 70. 

yh, Bill Jor specific jt rforimance = when pre mature ly Jiled.—A bill for 
specific performance is prematurely filed by the purchaser, when 
the purchase-money has not been paid, and, by the terms of the 
contract, is not due until a future day; as where the contract stip- 
ulates that the vendor ‘is to give him three vears to pay, without 
interest,”’ and is not bound to convey until the purchase-money is 
paid, and the bill is filed before the expiration of the three years. 
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Thompson Fe Gordon, ddd, 

OW. Specific pe ror mance of contract; when decreed.—A court of equity 
will not decree the specitic execution of a contract, unless it is fair, 
just, reasonable, and equal in all its parts; it must also be founded 
on an adequate consideration, and be mutual in its operation and 
effect ; and its specific execution must effectuate the real intention 
of the parties, and must be free from any hardshiy or oppression. 
Irwin v. Bailey, 467. 

61. Same.—There is no other class of cases, within the jurisdiction of a 
court of equity, to which the maxim is more rigidly applied, that 
he who seeks equity must do equity; and hence, where a specitic 
performance could not be decreed against the party asking it, it 
will not be decreed in his favor, but the parties will be left to their 
legal remedies. Jb. 467. 

62. Specific performance refused, for want of mutuality; special relief 
granted by subrogation to discharged mortgage.—Where a married 
woman advanced to her father, either as a loan, or in trust to be 
invested for her benefit in a tract of land, moneys belonging to her 
as an equitable separate estate, which he used in part payment of 
the purchase-money for the land, but took the title in his own 
name; and dissatisfaction being expressed by the daughter and 
her hushand, because the title was so taken, and because there 
was no written evidence of her interest in the land, or that her 
money Was used in paying for it; thereupon, after the death of the 
wife and daughter, the father agreed in writing with the surviving 
husband, ‘‘in consideration,’’ as therein recited, ‘‘of having given 
my late danghter certain money, part of which she returned to me 
at or shortly after I purchased ”’ the lands, to convey a specified 
part of the lands to the husband, with half of his stock, farming 
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implements, &¢., on condition as follows: ‘he to pay off the mort- 
gave for $3,000 that now stands against the property, and, if judg- 
ment is obtained against me in a suit now pending in faver of R. 
& Co,, to pay one-half the amount thereof; he to lift the mortgage 
within the present vear, and I to make him a deed to the property 
when he is prepared to lift the mortgage ;’’ held, on bill filed by 
the husband atter paving the mortgage, that he was not entitled to 
a specific performance of the contract, since he could not discharge 
the defendant from liability for the moneys so invested in the lands, 
and therefore the contract could not be enforced against him; held, 
also, that he was entitled to be subrogated to the rights of the 
mortgagee, to the extent of the moneys paid by him in satisfaction 
of the mortgage. Jb. 407. 

elrerments of hill hy purchase vr, to compel CONTEYO NCE of legal title, 
When a purchaser, or sub-purchaser, of lands scld by an adminis- 
trator under an order or decree of the Probate Court, files a bill 
in equity in the nature of a bill for specific performance, seeking 
to obtain a conveyance of the legal title from the heirs, and to en- 
join an action at law by a succeeding administrator, he must aver 
and prove the facts which give the court jurisdiction to order the 
sale; and the averment of mere legal conclusions—as, ** appropri- 
ate allegations,’’ ‘‘ proper parties.”’ ‘legal gronnds,”’ ete.—is not 
sutlicient.—G/lehrist rv. Shackelford, & 

Proof of proces dings author (ring sale.—When the averments of the 
bill are denied, the onus of proving the facts necessary to support 
the order and sale is on the complainant; and these facts are prop- 
erly proved by a transcript from the record of the Probate Court, 
if in existence; and if the record has been lost or destroyed, it 
must be proved as other disputed facts are proved. J). 7. 

Application of purchase “money to debts of estate ; 
allegations aud prooy.—lt the complainant fails to prove the facts 
necessary to sustain the validity of the sale, he can not have relief 
because the proof shows that the purchase-money was applied in 
paying the debts of the estate, when the fact is not averred in the 
bill. Jhb. 7. 

Protection extended to bona fide purchaser without notice.—aA pur- 
chaser in good faith, and for valuable consideration, of lands 
chargeable with an outstanding equity, of which he had no notice 
until after he had paid the purchase-money, will be protected 
against it in a court of equity. Turner v. Wilkinson, 361, 

Subrogation of sureties on note for purchase-moneey, to vendor’s lien 
on land, as against sub-purchaser who has made payment.—li the 
sureties on a note given for the purchase-money of land, having 
paid the balance due on the note, can claim to be subrogated to 
the vendor’s equitable lien on the land, they can not assert that 
right against a sub-purchaser of a portion of the tract, when the 
purchase-money paid by the latter has been applied in partial 
payment of the note on which the sureties were bound. Sawyers 
v. Baker, 49. 

Subrogation of holders of indorsed bonds, to State’s statutory lien 
and priority.—The holders of State-indorsed bonds who have ac- 
quired them in good faith, for valuable consideration, and in the 
usual course of business, are entitled to be subrogated to the stat- 
utory lien and priority of the State, on the railroad company be- 
coming insolvent, and making default in the payment of the bonds 
according to their terms; and this subrogation may be declared in 
a suit between the holders of such bonds, some of whom are not 
entitled to share in the protection given to the others, and although 
the State is not a party and can not be sued. Gilman, Sons & Co. 
v. N. O. & S. Railroad Co., 566. 
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69. Parties to bill; corporation and its officers.—When a bill in equity is 
filed by a creditor against a corporation, its directors and officers, 
against whom no relief is prayed, and against whom no fraud, 
conspiracy, or breach of trust 1s charged, can not be joined as de- 
fendants for the sole purpose of discovery. Norwood v. M. & C. 
Railroad ('o., 568, 

70. Misjoinder of defendants ; who may take advantage of ; error without 
injury.—When persons who have no interest in the subject-matter 
of the suit, and against whom no relief is prayed, are improperly 
joined as defendants to a bill, the misjoinder is a defense personal 
to them, and the other defendants can not take advantage of it; 
but, if the other defendants demur on account of such misjoinder, 
a decree sustaining the demurrer, but without dismissing the bill, 
is error without injury to the complainant. J). 50.0, 

71. Parties to bill for foreclosure.—The personal representative of the 
deceased mortgagor is a necessary and indispensable party to a 
bill which seeks to foreclose a mortgage on lands, unless it is shown 
that the assets in his hands are discharged from all liability for 
the debt. Boyle vr. Williams, 351. 

bbe Non-joinder of parties MS how taken advantage of. —While the general 
rule is, that an objection for the want of parties must be taken by 
demurrer or plea, or be insisted on in the answer; yet the want of 
an indispensable partvy—one in Whose absence a decree can not 
properly be rendered—is available on the hearing, or on error. 
Th. 351. 

73. Parties to ereditor’s bill—When a creditor at large tiles a bill to 
reach and subject lands alleged to have been fraudulently conveyed 
by his debtor (Code, § 3886), the debtor himself, if living, is a nee- 
essary party defendant to the bill; and if he obtains a discharge 
in bankruptey pending the suit, his assignee is a necessary party 
defendant. Harris vr. Moore, 507. 

74. Parties to bill to enforce trust—When lands are held in trust, ex- 
press or implied, and the cestud que trust dies, the right to enforce 
the trust descends to all of his heirs equally, and all are necessary 
parties to a bill filed for that purpose. Ae//y vr. Karsver, 106. 

75. Statutory provisions as to parties, in suits by married wome n.—The 
statute which provides that a married woman ‘* must sue or be 
sued alone, when the suit relates to her separate estate "’ (Code, 
2892), applies only to actions at law, and has no reference to suits 
in equity. Sawyers v. Baker, 49. 

Rules of practice as to parties, in suits by married wome ».—The th 
Rule of Chancery Practice, adopted in January, 1877, providing 
that ‘all bills and petitions by married women, in reference to 
their separate estates, shall be exhibited in their own names, if 
over twenty-one years of age, or relieved of the disabilities of 
coverture’’ (Code, p. 163), was intended to carry out the legisla- 
tive policy indicated by the said act approved March 4th, 1876, 
since inoperative because omitted from the Code of 1876; and while 
said rule applies equally to all separate estates, whether statutory 
or equitable, it extends only to cases in which, prior to its adoption, 
it was necessary that a married woman should sue by her next 
friend, and does not apply to cases in which it was necessary or 
proper that she and her husband should join as co-compiainants. 
Th. 49. 

77. Joinder of hushand and wife as plaintiffs.—As decided in this case 
on a former appeal (66 Ala. 292), the wife is a proper and neces- 
sary party to a bill filed by the husband, seeking the specific per- 
formance of a contract for the sale of a tract of land, when it ap- 
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peared that the purchase-money was paid with funds belonging to 
the wife’s statutory estate, though the title-bond was taken in the 
name of the husband; and if the evidence establishes the ease 
made by the bill, the title should be vested in the wife by the de- 
cree of the court for a specific performance. Ib. 49. 

Bill by husband and wife, and dismissal thereof by husband.—A bill 
filed in the names of husband wife jointly, to enforce payment of 
an annuity charged on lands, and made payable to the husband for 
the mutual benefit of himself and wife during their joint lives, is 
the bill of the husband alone; and a dismissal of the bill by him, 
on compromise with the defendant, does not prejudice the rights of 
the wife, nor bar her from maintaining another bill to enforce pay- 
ment of her part of the annuity. Sloan rv. Frothingham, 589, 

79. Filing bill in Wrong district; how objected to.—When a bill shows on 
its face that it is not filed in the proper district, it is subject to de- 
murrer, or may be dismissed on motion; and.if the fact does not 
appear on the face of the bill, a plea in the nature of a plea in 
abatement is the proper mode of presenting the objection. ar- 
well v. Lehman, Durr & Co., 344. 

80. Where bill may be filed; who is material defendant.—A material de- 
fendant, as the term is used in the statute specifying the several 
districts in which a bill may be filed (Code, § 3760), means a nec- 
essary or indispensable party, as distinguished from one who is 
merely a proper party. Th. 344. 

S1. Same; parties to bill for foreclosure.—When a junior mortgagee files 
a bill, asking a foreclosure of his mortgage, an account of “both of 
the mortgage debts, and a sale of the property free from the in- 
cumbrance of both mortgages, the senior mortgagee is a necessary 
and indispensable party ; and the bill may be filed in the district 
in which he resides. J/. 344. 

82. Same; where mortgage has heen assigned. —Ift the senior mortgage has 
been assigned, absolutely and unconditionally, leaving in the 
mortgagee no interest in it or the debt secured by it, the assignee 
would be a necessary party toa bill for foreclosure filed by a junior 
mortgagee, and the senior mortgagee would be only a proper party ; 
but, if the assignment was conditional, and the condition had not 
been performed when the bill was filed, the assignor would be a 
necessary party, and the bill might be filed in the district of his 
residence; and being so filed, the subsequent performance of 
the condition, whereby the assignment became absolute, would 
not divest the jurisdiction of the court, nor be good ground for dis- 
missing the bill. J. 344 

83. When distributees may sue, without administration.—The general rule 
is, that distributees, or next of kin, can not maintain a suit for the 
mere purpose of distribution, until letters of administration have 
been granted on the estate of the decedent; and this rule must 
prevail, unless facts are atlirmatively shown which bring the par- 
ticular case within the recognized exception dispensing with an ad- 
ministration when it would be a useless ceremony. Su/liran rv. 
Lawlk r, 68, 72, 74. 

84. When distributees or administrator may or must sue.—When there is 
an administrator of the estate of a deceased legatee, he is the 
proper person to sue for the legacy ; conseque ‘ntly, the next of kin, 
or distributees of his estate, ean not join in a bill with the surviving 
legatees, making the administrator a defendant. Jb. 68. 

85. Bill to redeem; who may fsile.--A bill to redeem under ra mortgage 
may be filed by any one who owns the mortgagor’s equity of re- 
demption, or any subsisting interest therein, by privity of title 
with him, whether by purchase, inheritance, or otherwise ; and 
under this principle, the widow of the mortgagor, who joined with 
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her husband in the execution of the mortgage, and who claims a 
homestead in the premises, may be joined with the heirs in a bill 
to redeem. Butts +. Broughton, 294. 

86. Filing bill in double aspect.—-A_ creditors’ bill can not be filed in a 
double aspect, asking to set aside a conveyance as fraudulent, or, 
in the alternative, to have it declared and enforced as a general as- 
signment under the statute (Code, § 2126), enuring to the equal 
benefit of all the creditors; and the principle appties equally to a 
yeneral creditors’ bill, and to a bill filed by one or more creditors 
tor their own benefit. (Adhering to Lehman v. Meyer, 67 Ala. 
396, which overruled Crawford vr. Kirksey, 50 Ala. 590.) Moog r. 
Talcott, 210). 

Allegations of bill.--An allegation in a bill, seeking to e enjoin the ob- 
struction of a stream, that the stream ‘‘is a navi _ river,”’ is 
merely the statement of a legal conclusion. I ‘alker r len, 456. 

SS. Are rite nts of Inill hy purchase v. to compel CONVEYANCE ” Tega tithe _ 
When a purchaser, or sub-purehaser, of lands sold by an administra- 
tor under an order or decree of the Probate Court, files a bill in 
equity in the nature of a bill for specific performance, seeking to 
obtain a conveyance of the legal title from the heirs, and to e njoin 
an action at law by a succeeding administrator, he must aver and 
prove the facts which give the court jurisdiction to order the sale ; 
and the averment of mere leg aul conclusions—-as, *f appropriate 
allegations,’”’ ** proper parties,’’ “‘ legal grounds,”’ ete.—is not sul- 
ficient. Gilchrist v. Shackelford, 7 

89. Argumentative allegations.—Argumentative allegations in a bill are 
objectionable. Lake e. Security Loan wlase jation, Jip. 

90. All gations of misrepre sentations not shows mg fraud, —In a bill tiled 
by a stockholder in an incorporated building and loan association, 
asking an account and redemption under a mortgage which he had 
executed to the association, averments in these words, ** Your 
orator’s purpose in obtaining said shares of stock in the outset was 
to enable him to borrow the money, and not as an investment in 
the stock, and this purpose was well known to the officers of said 
company ; and orator was moved to borrow the money, and pay 
this $75 per month, by the statements and calculations made by 
said oftticers, and given to him, that this stock would be worth 
$200 per share after the one-hundredth installment was paid in, 
and he became a stockholder by the purchase of stock for the 
above purpose, and under the foregoing representations,’’—show 
only the expression of an opinion or judgment on a matier which 
was equally open to both parties, and do not amount to a charge 
of fraud or willful misrepresentation. /h. 207. 

91. Bill in equity; when admissible as evidence in another suit.—A bill 
in equity, not sworn to, is regarded as the mere suggestion of 
counsel, and is not admissible as evidence against the complainant 
in another suit; but, when duly sworn to by him, it is an admis- 
sion of the facts therein stated, and admissible as evidence against 
him in another suit. Callan v. MeDaniel, 96. 

92. Amendment of bill; takes effect when.—An amendment which intro- 
duces no new subject, but only makes more specific the charges of 
the original bill, takes effect as of the re on Which the original 
bill was filed. Lipscomb v. MeClellan, 

3. Multifariousness; election.—A_ bill whie : ate a redemption and 
account under a mortgage executed by the complainant’s deceased 
brother to the defendants, the complainant ciaiming as a junior 
mortgagee; and also a redemption and account under a mortgage 
on another tract of land, executed by the complainant himself to 
the defendants, and the specific execution of an agreement by 
which, as alleged, the defendants redeemed the latter tract of 
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land from a purchaser at execution sale, for the benefit of the 
complainant, and were to allow him to redeem from them on re- 
payment of the amount advanced, with interest, and the balance 
due on the mortgage debt, is multifarious ; but, a demurrer being 
sustained to the bill on that ground, the court ‘approves the 
practice of putting the complainant to his election.”” Junkins 
r. Lovelace » ae 

D murrer; what grounds available on error.—On appeal from a de- 
cree sustaining a demurrer to a bill for want of equity, this court 
will consider only the causes of demurrer specifically assigned, 
and will not regard other defects which are amendable; at least, 
when the bill is not fatally wanting inequity. JZumphreys v. Bur- 
I SOM, z. 

Correspondence of pleadings and evidence. —Evidence alone, without 
corresponding allegations in the bill, does not entitle the com- 
plainant to any relief. Juwukins v. Lovelace, 303; Gilchrist v. 
Shack lord, a 

Weight of answer as ecidence.—An answer, not under oath, is not 
evidence for the respondent for any purpose; and when verified 
by atlidavit (Code, § 3786), it is only evidence so far as responsive 
to the allegations of the bill. Buchanan v. Buchanan, 55, 

When answer is re SPOnsive , or not.—When the bill, filed by a cred- 
itor, attacks the validity of a conveyance to the debtor’s son, al- 
leging that the purchase-money was paid by the debtor with his 
own funds; and the answer, admitting this fact, alleges that it 
Was so paid in consideration of a debt due from the debtor to his 
son; this is not responsive, but is matter in avoidance, and must 
be proved, Th. 55. 

Answer: whole admissible a when part has heen read.—When parts of 
an answer toa bill in equity have been read in another suit as evi- 
denee against the respondent, he has the right to read the whole 
of it as evidence. Callan v. MeDaniel, 96. 

Answer and eross-bill, without and under statutory provisions.—In 
the absence of statutory provisions, an answer and a cross-bill are 
separate and distinet modes of defense, and can not be blended in 
one pleading; and the statute whieh authorizes a defendant to 
embrace in his answer matters which might be made the subject 
of a cross-bill, and to have it heard and considered as a cross-bill 

Code, §§ 5801-04), applies only to those cases in which relief is 
sought against the complainant in the original bill, and does not 
authorize the answer of one defendant to be converted into a cross- 
bill as against another. Gilman, Sons & Co. ve N. O. & S. Rail- 
road Cet, JOE, 

Cross-hill between co-defendants.—Independently of statutory pro- 
visions, a cross-bill may be maintained by one or more of sev- 
eral defendants, asking relief against the original complainant 
and the other defendants; and when such a cross-bill has been 
filed by one defendant, bringing the entire subject of litigation be- 
fore the court, a second cross-bill by another defendant is unnec- 
essary, and is properly dismissed. Ih, 566. 


Cross-hill.—A eross-bill can not be maintained when it is inconsis- 


tent with the answer, nor can it be supported on facts not averred 
in the answer; and this principle applies where there is an agree- 
ment of reeord that the defendants shall each be entitled, under 
his answer, to the same relief as under a cross-bill regularly filed. 
Huatchett v. Blanton, 423. 

Pleading statute of frauds.—The statute of frauds, as a defense in 
equity to a bill which seeks the specific performance of a contract 
relating to lands, must be pleaded, unless the bill shows on its 
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face that the contract is obnoxious to the provisions of the statute. 
Bailey v. Irwin, 505, 

Refe rence to re qiste r hefore decree of sale.—When the defendants toa 
bill for foreclosure are all adults, and do not suggest or claim, in 
the court below, that the mortgaged premises are susceptible of 
division, and that a sale of a part only will be sutlicient to satisfy 
the mortgage debt, the court may decree a sale without a reference 
as to these matters; but, if some of the defendants are infants, or 
are not svi juris, it is irregular and erroneous to render a decree 
of sale, without a prior reterence to the register to ascertain and 

report whether the premises are susceptible of division, whether a 

oa of part only would not be sufficient, whether the interest of 
the infants requires a sale in parcels, and what parcel should be 
first sold. Boyle v. Williams, 351. 

Testimony taken before cause is at issue .—Testimony taken in a chan- 
cery cause before the cause is at issue as to a material defendant, 
is not admissible as evidence against him for any purpose.  Havr- 
ris v. Moore, 507. 

Objections to evidence ; when and how made —When interrogatories 
propounded to a party, as a witness in his own behalf, call for ille- 
gal evidence, objection should be taken before filing cross-inter- 
rogatories ; but this rule does not prevail, when the illegality of 
the evidence is unknown, or is only disclosed by the answers. 
Binford’s Admr v. Dement, 491. 

Same.—Ohbjecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions of 
the testimony sought to be suppressed. Jb. 49/. 

Same.—Motions to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing by agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘rather loose practice has a tendency to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.””) Jb. 497. 

Same.—Objections to evidence can not be raised for the first time in 
this court, but are waived when not properly taken before the 
chancellor. Jb. 491. 

Deposition ; indorsement by commissioner, showing title of cause. 
The 64th Rule of Chancery Practice, requiring the commissioner 
to indorse on a deposition the title of the cause in which it is taken 
(Code, p. 170), is directory merely, and the failure to make such 
indorsement does not render the deposition inadmissible as evi- 
dence. Quarles vr. Campbell, 64. 

Dismissal of bill on demurrer, in vacation.—When a bill is dismissed 
on demurrer, in vacation, the complainant should be allowed an 
opportunity to amend it; and the failure to allow him such oppor- 
tunity will work a reversal of the decree on error. Stowdenmire v. 
De Bardelaben, 800. 

Same.—The dismissal of a bill in vacation, on account of defects 
which are amendable, without allowing the complainant an oppor- 
tunity to amend, is an error which will work a reversal; but, when 
such dismissal is in term time, the record must show that he asked 
leave toamend. Shackelford v. Bankhead, 476. 

Dismissal of bill by plaintif’.—By the 31st Rule of Chancery Prac- 
tice (Code, p. 166), which follows the English rule, if the com- 
plainant cause his bill to be dismissed on his own application, af- 
ter the cause is set down for hearing, ‘‘ such dismissal is, unless 
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114. 


115. 


116. 


117. 


118. 


119. 


the court otherwise orders, equivalent to a dismissal on the merits, 
and may be pleaded in bar to another suit for the same matter.”’ 
Strang v. Moog, 460. 
‘onclusiveness of decree dismissing bill—When a bill in equity is 
dismissed for want of jurisdiction, or because the complainant has 
a plain and adequate remedy at law, or because of any mere defect 
in the pleadings, or, generally, on any other ground not involving 
the merits, such dismissal is usually stated to be “ without preju- 
dice,’’ and is not held to be a final and conclusive adjudication of 
the matters in litigation; but, when a bill is dismissed on the 
merits, the decree is final and conclusive, like a judgment at law, 
not only as to all facts or issues actually decided, but as to all 
points necessarily involved in the matter adjudicated. Jb. 460. 
Same.—When a bill assails the validity of a mortgage on the ground 
that the consideration was an illegal agreement to supress a crim- 
inal prosecution, a decree dismissing it on the merits, because the 
proot failed to sustain the allegations, is conclusive as to that issue ; 
and it can not be again litigated in an action at law founded on the 
mortgage. Jh. 460. 
Same.—When the complainant voluntarily dismisses his bill, the 
decree dismissing it ‘* is very like a voluntary nonsuit at law, which 
does not bar a second suit ;’’ but, where the decree recites that the 
cause ‘again came on to be heard, on the papers formerly read, 
and the answer of the defendant, with the exhibits filed with said 
answer, and with general replication to said answer, and upon the 
report of the master commissioner, made in pursuance of the de- 
cretal order of the last term, and was argued by counsel ;’’ and 
then proceeds, ‘‘on consideration whereof, and on motion of the 
plaintiff, the court doth adjudge, order and deeree, that the bi@ of 
plaintiff be dismissed, and that he pay to the defendant his costs 
in this behalf expended, but the defendant is not to be barred or 
precluded by this decree from asserting or recovering, in any proper 
suit, any balance which may be found due him by the plaintiff, as 
set out and asserted in the answer of said defendant, growing out 
of the account asked for in said bill;’’ this, /f seems, is not a vol- 
untary dismissal by plaintiff, but rather only shows that he moved 
for a decree in the cause. Moon's Adm’r v. Crowder, 79. 
‘osts.—In the imposition of costs, the chancellor exercises a legal 
discretion, governed by precedents and by general rules applicable 
to the varying circumstances of particular cases; and this disere- 
tiou is fully exercised and exhausted, when a decree for the pay- 
ment of costs is embodied in a final decree settling the equities of 
the case, declaring and defining the rights of the parties. Ew parte 
Robinson, 390. 


~ 


~ 


Same; final decree asto, not amendable or rerisable at subse quent term, 
While clerical errors may be corrected at a subsequent term, the 
sentence and judgment of the court—that which has been delib- 
erately ordered and adjudged in the final decree—can not be 
changed or modified at a subsequent term; and this is as true 
of that part of the decree which adjudges the costs, as of any 
other part. Jb. 389, 

Revision of chancellor's decision on facts.—This court will not dis- 
turb the chancellor’s decision on a disputed question of fact, when 
the record does not clearly show that he erred. Butts vr. Brough- 
ton, 294. 

Same.—This general rule appliesin this particular case with greater 
force than usual, since the chancellor had before him the original 
writing, the genuineness of which was in issue, and other writings 
admitted to be genuine, none of which are before this court. 
Moon's Adim’y v. Crowder, 7%. 





634 





INDEX. 


CHANCER Y—Continued. 


120. 


Revision of Chanecllor’s rulings On CLC ptions to re gister’s report.—C yn 
appeal from the chancellor’s decree overruling exceptions to the 
register’s report upon matters of account, dependent upon the reg- 
ister’s conclusions from the evidence adduced before him, this court 
will indulge all reasonable presumptions in favor of the register’s 
rulings, and will not disturb them unless they are clearly shown 
to be wrong. Winter vr. Banks, 409. 


CHARGE OF COURT TO JURY. 


1. 


~ 


6. 


9. 





Charge & request d Hqnoring mat rial facts, or re quiring explanation. 
Charges requested, which ignore or obscure material evidence, or 
which require additional instructions to prevent them from mis- 
leading the jury, may be refused. Callan vr. MeDaniel, 96, 

harge x give ity having tend wey to mislead.—A charge given, having 

a tendency to mislead the jury, is not an error which will work a 

reversal of the judzment, since the appellant, if apprehending in- 

jury from it, might have asked explanatory instructions. J. 96. 

Charge referring legal question to jury.—lIt is the duty of the court to 
determine whether the summons is an original or an alias, and a 
charge which refers the decision of that question to the jury is 
erroneous. Ala. Great So. Railroad Co. v. Hawk, 112. 

Abstract charg as to complicity of third persou with erime.—When 
there is no evidence whatever tending to connect any other person 
than the accused with the death of the child alleged to have been 
murdered, or with the concealment of its body where it was found, 
charges requested, based on the supposed complicity of some 
other person with the crime, are abstract, and are properly re- 
fused on that account. [/hbard v. The State, 164. 

Charge as to suflicieney of proof when evidence is conflicting.—aA 
charge requested, which instructs the jury that, when one witness 
swears to the existence of a fact, and another witness, of equal 
credibility, swears to its non-existence, the fact is not proved, un- 
less there is other satisfactory proof of it, which, standing alone, 
would be sufficient to establish the probability of its truth, if not 
erroneous, is certainly misleading, and therefore properly refused. 
Dorgan e. The State, 173. 

Creneral « reeption to extive charge.—A general exception to an entire 
charge, containing several separate and separable clauses, some of 
which are correct, can not be sustained; the particular clauses, 
supposed to contain error, should be specifically excepted to. 
Farle 4 e. The Stati - 170), 

Greneval exception to charges given or refused.—A general exception 

to several charges given can not be sustained, unless each of them 

is erroneous ; and in like manner, a general exception to the refusal 
of several charges asked can not be sustained, unless each one of 
them embodies a correct legal proposition applicable to the evi- 

dence. Stovall v. Fowler, 77. 

‘onstruction of writings; questions for court and jury.—lt is the 

province of the court to construe written instruments, and to de- 

clare their legal effect; although, when the legal operation and 
effect of the instrument depends, not only on the meaning and 
construction of the words used, but also upon collateral facts and 
extrinsic evidence, the inference of fact to be drawn from the evi- 
dence should be submitted to the jury; yet, if the evidence is ad- 
dressed to the court, without objection, and passed on, the court 
may draw all such inferences as the jury could properly have 

drawn. Boykin v. Bank of Mobile, 262. 

Construction aud Ope ration of deed; questions for court and jury. 

The construction of a deed is always a question for the court ; but, 


~ 


~ 
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when its construction and operation, as to the limits and bounda- 
ries of the lands conveyed, depend upon extrinsic parol evidence, 
its construction and etfect should be stated to the jury hypothet- 
ically, so that they may pass upon the facts. Humes c. Bernstein, 


oasis 
thle 

10. Idem sonans; whether qi stion for court ov ji y.—Whether one name 
is jdem sonans With another, notwithstanding a difference in the . 








spelling of the two, is a question of fact for the determination of 
the jury, when it arises on the evidence under the plea of the gen- 
eral issue, and not a matter of law for the decision of the court. 
Underwood v. The State » SAO. 


CODE OF ALABAMA. 


1. Statutes omitted from Code. Samyers v. Baker, 49. 
2. §§ 522-5. License and liability of innkeepers. Beale v. Posey, 323. 
3. $9764. Constable’s bond, filing and recording of. Martin vr. Hall, 
587. 
4. §§ 1549-51. Liability of innkeepers. Beale v. Posey, 320. 
5. §§ 1609, 1700. Liability of railroad company. Ala. Gr. Southern 
Railroad (Co. v. Hlawk, RS. 
6. § 2121. Statute of frauds, as to contracts required to be in writing. 
Junkins vo Lovelace, boo, 
7. §2124. Fraudulent and voluntary conveyances. Avel +. Larkin, 
49.3, 
8. §§ 2455. Sale of lands for payment of decedent’s debts. Gilchrist 
r. Shack Ilford, 7; Quarles v. Cr nripln ll, G4; (rayle’s 
Adm’r v. Johnson, 254. 
9. )§ 2ANT-S. Statute of non-claim. Jones v. Dre wry, oll, 
2625. Appointment of administrator ad litem. Gayle’s Adim’r 
Johnson, 254. 
11. §§ 2637-38. Suits by foreign administrators. Harris ¢. Moore, 507; 
Sloan v. Frothingham, 589, 
12. § 2691. Divoree on ground of abandonment. [Hendricks ev. Heu- 
dricks, A 
13. § 2715. Wife’s interest in husband’s estate. Wiggins vo New 
hy rrvy, 240), 
14. § 2751. Removal of disabilities of coverture by decree in chancery. 
Cohen v. Wollner, Hirschberg & Co., 233. ° 
15. §§ 2830-48. Claim of exemption, and how contested. Totten & Bro. 
. ve. Sale & Co., 488; Keel v. Larkin, 494; Baker 
vr. Keith, 112; Farley v. Riordon, 128. 
16. § 2892. Suits by husband and wile. NSvweyers v. Baker, 49. 
17. §§ 2951-54. Suggestion of adverse possession and erection of valu- 
able improvements. TIumes ve Bernstein, 546. 
IS. § 2963. Plea of not guilty in ejectment. Callan ve. MeDaniel, 96. 
19. § 2984. Billof particulars. Hayes ¢. Woods, 92. 
20. § 3018. Struck jury in civil cases. Dothard v. Denson, 541. 
21. § 3029. Waiver of jury. Martin v. King, $54. 
22. § 3058. Competency of parties as witnesses, in actions by or 
against administrators, &e. Aeel v. Larkin, 494; Bin- 
ford’s Adivr ve. Dement, 491; Junkins ve Lovelace, 308, 
23. $3112. Nonsuit with bill of exceptions. Hurst & Me Whorter v. 
Bell & Co., 336, 
24. §3128. Costs in civil eases. Eslara rv. Farley, 214. 
25. §3154. Amendment of clerical errors.  Whorley v. M. & C. Rail- 
road Ca., 20), 
26. §§ 3161-68. Rehearing at law, on ground of frand, accident, or mis- 
take. Ex parte O' Neal, 560; O' Neal v. Kelly, 539. 
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27. § 3209. Sale of mortgaged lands underexecution. Junkins v. Love- 
lace, 303, 
§ 3213. Levy of execution after the defendant’s death. Keel v. 
Larkin, 44. 
29. § 3225. Limitation of suit for injury to lands. Nininger vr. Nor- 
wood, 277. 
30. § 3226. Limitation of action for conversion of property. Su/livan 
vr. Lawler, 74. 
31. § 3226, subd. 7. Limitation of action against sureties of executor or 
administrator. Martin rv. Tally, 238. 
Limitation of action against railroad. pag > for personal 
injuries. lla. Gir. So. Railroad Co. rv, Hawk, 112. 
33. §§ 3497-3507. Partition in Prebate Court. Ward vr. Corbett, 438. 
) 3760. In what district bill may be filed. Hariell vr. Lehman, 
Durr & Co., 344. 
§ 3786. Weight ofanswerasevidence. Buchanan v. Buchanan, 55. 
36. §§ 3801-04. Cross-bill and answer. Gi/inan, Sons & Co. v. NL OL & 
S. Railroad ('o., 566. 
37. §§ 3837-39. Bill in chancery for correction of errors in probate de- 
eree. Humphre ys, Burleson, 1; Liune’s Adm’r r. 
Wann, 42; Stoudenmire v. DeBardelahe n, d00, 
3886. Bill in equity by creditor without lien. Weis v. Goetter, 
Weil & Co., 259: Harris vr. Moore, 507. 
39. §§ 4071-98. Bastardy proceedings. State vr. Dorgan, 178; Nicholson 
r. State, 176, 
40. § 4207. Playing cards in public places. Russell v. The State, 222. 
41. § 4214. Renting room for gaming purposes. Poteete r. The State, 558. 
2. §§ 4804, 4506. Rape and carnal abuse of child. Beason rv. The 
State, 191. 
45. § 4348. Burglary. Aelly vr. The State, 244. 
44. § 4377. Embezzlement by clerk or bailee. Washington v. The 
State, 272; P. & M. Insurance Co. vr. Tuntsall, 142 
45. § 4414. Trespassing cattle. Cole v. The State, 216, 
46. §§ 4618-14. Depositions of convicts in penitentiary. P. & M. In- 
surance Co. v. Tunstall, 142 
47. §§ 4695-97. Criminal proceedings before justice of the peace. EF. 
parte Dunklin, 241. 
48. § 4732. Competency of jurors. Sylvester vr. The State, 201. 
49. § 4765. Oath of petit jury. Walker v. The State, 218. 
50. § 4800. Averment of ownership in indictment. White vr. The 
State, 195. 
51. § 4872. Service of copy of indictment on prisoner. JZubbard v. 
The State, 14. 
52. § 4874. Special jury in criminal case. Hubbard v. The State, 164. 
53. § 4881. Competency of jurors. Beason vr. The State, 191, 
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COMMON LAW. 


1. Presumption as to.—In the absence of proof to the contrary, our 
courts will presume that the common law prevails in Pensylvania, 
Illinois, or any other State having a common origin with our own. 
Trwin v. Bailey, 4G7. 


CONFLICT OF LAWS 


1. Administration of assets of deceased debtor.—As against creditors, 
seeking to enforce satisfaction of their claims out of the assets of 
their deceased debtor, the administration of the assets is governed 
by the law of the plac e where the personal representative acts, 
and where he was appointed, without regard to the domicile of the 
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creditor, or of the debtor at the time of his death. Jones v. 
Drewry, 311. 

2. Exemptions.—As against creditors, the right to a homestead or other 
exemption, its value and extent, must be determined by the law 
which was of force when the debt was contracted; and when the 
creditor is a surety, by the law which was of force when his lia- 
bility was assumed. Aeel r. Larkin, 493. 


CONSTITUTIONAL LAW. 


1. Taking private property for public uses; constitutional provisions as 
to pre-payment of compensation, right of appeal, and trial by jury. 
The several clauses in the present constitution relating to the tak- 
ing of private property for public uses by corporations or individ- 
uals (Art. 1, § 24; Art. xiv, § 7), construed in connection with the 
pre-existing law and judicial decisions, were intended to secure 
just compensation to the owner of the property taken, and to com- 
pel its payment before the appropriation was complete; also, to 
secure the right of appeal from the preliminary assessment of 
damages, without regard to the character of the tribunal or body by 
which the assessment may be made; and the right to a trial by 
jury, on the demand of either party, when the error or matter com- 
plained of is the amount of damages assessed. Mont. So. Railway 
Co. v. Sayre, 443. 

2. Statutory proceedings for condemnation of right of way; appeal, and 
trial by jury.—The statute regulating proceedings for the assess- 
ment of damages, when lands are taken by a railroad corporation 
for the right of way (Code, §§ 1833-40), was intended to carry into 
effect these constitutional provisions, and must be so construed, if 
possible, as to effectuate that intention, and to harmonize the 
statute with the constitution; and thus construing the section 
which gives an appeal to either party, and declares that ‘‘ the 
same proceedings shall be had as in ordinary cases of appeal from 
the Probate [Court] to the higher courts of the State ’’ (6 1838), it 
must be held to give an appeal to the Circuit Court, of which a 
jury is a constituent, thereby securing the right to a trial by jury, 
if demanded. Jb. 442. 

a Disfranchiseme nt hy conviction of laree ny.—The constitutional pro- 
vision which disfranchises all persons who ‘‘shall have been con- 
victed of treason, embezzlement of public funds, malfeasance in 
office, larceny, bribery, or other crime punishable by imprison- 
ment in the penitentiary’ (Art. vit, §3), while it applies to all 
felonies not specifically named, includes all grades of larceny, or 
other offenses particularly named, whether felonies or misdemean- 
ors ; consequently a person convicted of petit larceny is disfran- 
chised and disqualitied as a voter. Anderson v. The State, 187. 

4. Alienation of homestead ; signature and acknowledguu nt hy wife. 
Under the provisions of the constitution of 1868, prior to the pass- 
age of the act approved April 23, 1875, a mortgage, or other alien- 
ation of the homestead, acknowledged by husband and wife, and 
certified in the form prescribed by the statute for ordinary convey- 
ances, Was suflicient to convey the homestead. Butts v. Brough- 
ton, 294. 


CONTRACTS. 


1. Ambiguity; rules of construction.—The law leans against the destruc- 
tion of contracts on the ground of uncertainty, and a contract will 
not be declared void on that ground, unless, after reading and in- 
terpreting it in the light of the circumstances under which it was 
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made, and supplying or rejecting words necessary to carry into 
effect the reasonable intention of the parties, their intention can 
not be fairly collected and effectuated. Boykin vr. Bank of Mobile, 
432, 

2. Contract for sale of lands; sufficiency of de seription.—A written 

agreement to sell *‘ forty acres of land,’’ without other descriptive 

words, is void for uncertainty. Thompson v. Gordon, $9.9, 

3. As to the rescission of contracts, see Cirancery, 56, 57. 

4. Astothe specific performance of contracts, see CHuaNcery, 58-82. 


CORPORATIONS. 


lL. Municipal corporation; judicial uotice of charter.—The charter of a 
municipal corporation is a public statute, of which courts will take 
judicial notice. City Council of Montgomery v. Wright, 411. 

Same; duty to keep streets and side-walks in repair.—The duty of 
keeping its streets and side-walks in repair, when imposed by 
statute on a municipal corporation, is unquestioned, and may exist 
without express statutory provision; and this duty extends to the 
whole width of those thoroughfares, and requires that they shall 
be kept in proper condition for safe travel by night as well as by 

day. Ih. 411. 

3. Same: action against, for damages s notice of defeet in street or 
side-walk.—To maintain an action against a municipal corpora- 
tion for damages, on account of injuries resulting from its fail- 
ure to keep the streets and side-walks in proper repair, the plain- 
tiff must aver and prove actual notice of the defect in the street or 
side-walk, or facts from which constructive notice will be inferred ; 
and such constructive notice may be inferred from the notoriety of 
the defect, and its continuance for such length of time as to raise 
the presumption that the proper municipal officers did in fact 
know, or with due vigilance and care ought to have known it. 
Ib. 411, 

4. Averment of corporate character and name.—In an action against a 
municipal corporation, described by its corporate name, it is not 
necessary to aver in the complaint that the defendant is a body 
corporate, since the court will take judicial notice of that fact, and 
of the identity of the defendant as such corporation. Jb. 4/7. 

5. Averment of corporate duty to keep streets and side-walks in repair. 
When the duty of keeping ‘‘ the streets and highways in repair,” 
is imposed on a corporation by its charter, it is only necessary to 
aver the existence of this duty by way of inducement, when de- 
claring against the corporation for damages resulting from its 
breach ; and this is done with suflicient certainty by the general 
allegation, ‘‘which the defendant is bound to keep in repair.” 
Th. 411. 

6. Contributory negligence; when not imputed to plaintifi—When the 
evidence shows that the route selected by plaintiff, at the time he 
was injured by a fall caused by a “wash-out”? in the side-walk, 
was the route ordinarily travelled with safety by all persons on 
foot going in that direction, that the side-walk at that point was 
wide enough for safe passage on the inside of the ‘‘ wash-out,’’ and 
that there was no side-walk on the other side of the street ; contri- 
butory negligence can not be imputed to him, because he had 
knowledge of the defect in the side-walk, and did not select a dif- 
ferentroute. Jhb. 411. 

7. Parties to bill; corporation and its officers.—When a bill in equity is 
filed by a creditor against a corporation, its directors and officers, 
against whom no relief is prayed, and against whom no fraud, con- 
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spiracy, or breach of trust is charged, can not be joined as defend- 
ants for the soie purpose of discovery. Norwood vc. WM. & C. Rail- 
road Co,, 503, 


See, also, RAILROADS. 
COSTS. 


L. Jn chancery.—In the imposition of costs, the chancellor exercises a 
legal discretion, governed by precedents and by general rules ap- 
plicable to the varying circumstances of particular cases ; and this 
discretion is fully exereised and exhausted, when a decree for the 
payment of costs is embodied in a final decree settling the equities 
of the case, defining and declaring the rights of the parties. Hu 
parte Robinson, bss, 

2. Nari spinal de eree as to, not amendable ov rerisable at subse que ni term. 
While clerical errors may be corrected at a subsequent term, the 
sentence and judgment of the court—that which has been delib- 
erately ordered and adjudged in the tinal decree—can not be 
changed or modified at a subsequent term; and this is as true of 
that part of the decree which adjudges the costs, as of any other 
part. Db. 3s, 

>. On p tition for SU Perse deas of ¢ recution.—When a petition is filed for 
the supersedeas of an execution, sued out by an assignee in the 
name of the original! plaintiff, the assignee may be made a defend- 
ant thereto; and if he comes in voluntarily as a party, and is un- 
successful in resisting the supersedeas, costs may be adjudged 
against him, under the general statute (Code, § 5128), as the un- 
successful party in a civil suit. Eslara rv. Farley, 214. 

4. Sureties for costs, by party resisting supers: deas of execution.—There 
is no statute which requires the assignee of a judgment, when re- 
sisting the swpersedeas of an execution sued out by him in the name 
of his assignor, to give security for the costs if unsuccessful, or 
which authorizes a summary judgment against sureties given by 
him voluntarily; vet he can not assign as error such summary 
judgment against his sureties, since it is not prejudicial to him. 
Th, 214. 

5. App al or writ of error hond in Federal courts; costs recoverable on 
aflirmance, though hond not ope rative as Supe rsedeas.—In an action 
on an appeal or writ of error bond, given on the removal of a judg- 
ment from a Circuit Court to the Supreme Court of the United 
States, and conditioned that the appellant or plaintiff *‘ shall prose- 
ente said writ of error to effect, and answer all damages and costs if 
he fail to make his plea good’’ (U.S. Rev. Stat. §§ 1,000 et seq.), 
although the bond may not operate as a sipersedeas of the judg- 
ment, a recovery may be had for the costs of the appeal, if the 
judgment is affirmed. Crowder v. Morgan, 535, 


COURT AND JURY. See Cuarce or Cover to Jury, 7-9. 
COURT OF PROBATE. 


1. Entry of judgine nt or decree; whe a prope rly made and dated. —A de- 
cree of the Probate Court, rendered on the final settlement of an 
estate, usually embraces the findings of the court on both law and 
fact, and, like a decree in chancery, can not be known until it is 
officially announced by the judge; and it should bear date and 
take effect as of the time of said official announcement. But, 
when the probate of a will is contested, and an issue of devisavit 
vel non is submitted to a jury, who find in favor of the will, the 
judgment necessarily follows the verdict, as in an action at law ; 
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and the verdict being rendered on Saturday morning, while the 
court is in session, the judgment is properly entered and dated as 
of that day, although the entry was not actually made until ten 
o’elock at night, after the expiration of office hours. Lanier 
vr. Richardson, 134. 

2. Jurisdiction in matter of trusts; conclusiveness of decree.-—Where 
the will confers on an executor personal trusts, Which may not ex- 
pire when his executorial duties cease, and which can not be finally 
settled until, on the termination of the widow’s life-estate, the 
property is delivered to the remainder-men, unless the executor 
and trustee resigns, dies, or is removed; while the Probate Court 
may make a final settlement of his accounts as executor, and the 
decree would be conclusive on the widow, who was a party to it; 
yet, as to the matters connected with the trust, the court would be 
without jurisdiction, and the decree rendered would be no protec- 
tion to the executor in any future litigation with the remainder- 
men who were not parties to it. Pinney v. Werborn, 38. 

3. Sale of decedent's lands to pay debts; jurisdiction of court, and con- 
clusiveness of deeree.—The jurisdiction of the Probate Court to 
order a sale of lands belonging to a decedent’s estate, for the pay- 
ment of debts, attaches on the filing of a petition by the personal 
representative, showing a necessity for the sale; and when the 
jurisdiction of the court has thus attached, and an order of sale 
has been rendered, such order is conclusive as to the insufliciency 
of the personal assets, and the existence of debts for which the 
latids are liable, and it can not be collaterally impeached on ac- 
count of irregularities in the proceedings. Foxworth +. White, 224. 

4. Same; pleadings.—In a proceeding before the Probate Court for an 
order to sell lands for the payment of debts, the technical rules of 
pleading can not be strictly applied. Gayle’s Adm’r vr. Johnson, 
254. 

5. Jurisdiction to decree partition.—Under its statutory power to make 
partition of lands among several joint owners or tenants in com- 
mon (Code, §§ 5497-3507), the Probate Court has no jurisdiction 
to decree partition where the lands are not susceptible of division 
into equal parts, or parts of equal value; and this can not be done, 
where the parties own unequal interests—as, where one of four 
joint owners, or tenants in common, has conveyed a part of his 
undivided interest to another. (Overruling Simpsou v. Malone & 
Foote, 60 Ala. 338. Ward v. Corbett, 438. 





CRIMINAL LAW. 
APPEAL, 


1. By State.—Under the statute giving the State a right of appeal in a 
criminal case, when the statute under which the indictment was 
found is held to be unconstitutional (Sess. Acts 1SS80-81, p. 65), the 
record must aflirmatively show that the constitutionality of the 
statute was assailed by demurrer, and that the court held it to be 
unconstitutional ; and when the record does not aflirmatively show 
this, the appeal will be dismissed. The State v. Bauerman, 252. 


3URGLARY. 
=. Suffici ney of indictment, in de scription of huilding, goods, &e.—An 
indictment which charges that the defendant, with intent to steal, 
‘broke into and entered the store of J. H., in which goods or mer- 
chandise, things of value, were at the time kept, for use, sale, or 
deposit’ (Code, § 4345), is sufficient, without any further aver- 
ment of the value of the goods. Aelly vr. The State, 244. 
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3. Averment of ownership of property.—n an indictment for burglary, 
where the house broken into and entered belongs to several part- 
ners, joint owners, or tenants in common (Code, § 4800; Sess, 
Acts, IS78-79, p. 46), the ownership may be laid in any one or 
more of them. White v. The State, 195. 


Carrying CoxceaLep Weapons. 


_ 
7 


‘havye zs on evidence e invading P “orn of jury.—JX charge which as- 
sumes, as a fact, that “there is no proof as to whether the witness 
looked to see whether the defendant had a pistol or not,’’ when 
the witness testified that he passed within a few feet of the de- 
fendant, while lying on the ground drunk, ‘* but did not examine 
him,’ is properly refused; nor could it be affirmed, as matter of 
law, that unless the witness, while passing by, ‘looked to see 
Whether the defendant had a pistol or not, there could be no infer- 
ence that che pistol was then concealed,’’ whieh another witness 
saw in his hand a short time previously. Furley ec. The State, 190, 


EVIDENCE. 


5. Confessions; when voluntary aud admissible. —A contession by a per- 
son accused is not necessarily voluntary and admissible, because 
the person to whom it was made testifies that he used no promises 
nor threats to induce a confession; nor, on the other hand, is it 
rendered involuntary and inadmissible, because the person to 
whom it Was made, not being an officer, or in authority, exhorted 
him to speak the truth, or told him it would be better (or best) for 
him to tell the truth. Ae/ly ¢. The State, 244. 

6. Scme.—The witness in this case, testifving to the prisoner's conies- 
sions while in custody, said that he used no promises nor threats 
to induce a confession, but added: ** IT said to him, * You have got 
your foot juto it, and soue hody else was with you; now, if you did 
break open the door, the best thing you can do is to tell all about it, 
and to tell who was with you, and to tell the truth, the whole truth, 
and nothing but the truth” T wanted to produce the impression on 
his mind that it was best to tell all about it, and IT did produce that 
impression before he would tell me.’ Held, that the confession 
ought to have been excluded. /h. 244. 

7. Sufliciency of circumstantial evidence.—The test of the sutliciency 
of circumstantial evidence, in a criminal case, is not whether it 
produces as full conviction as would be produced by the positive 
testimony of a single credible witness, but whether it satisties the 
minds of the jury to the exclusion of every reasonable doubt. 
Banks & Wood v. The State, 522. 

8. Sufficiency of evidence, and charge as to conflict. —If the jury enter- 
tain a reasonable doubt as to the truth or falsity of any material 
fact constituting a part of the testimony in a criminal case, the 
defendant is entitled to the benetit of that doubt, however small 
may be its influence; but this principle does not extend to a con- 
flict in the testimony of two witnesses as to a collateral and im- 
material matter. White v. The State, 195. 

%. cts to pre sumption imiplic d from Failure to call witness.—There is no 
rule of law which requires that, in cases of larceny or burglary, 
based on circumstantial evidence, the person who last had the 
rightful or innocent possession of the stalen property must be ex- 
amined as a witness for the prosecution, or raises a presumption 
favorable to the defendant’s innocence from the failure to examine 
such person as a witness. [h. 145. 

10. Proof of venne; failure of record to show.—When no instruction is 


41 
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given or refused, involving an inquiry into the sufficiency of the 
evidence to authorize a conviction, or as to the proof of venue, the 
failure of the bill of exceptions to show that the venue was 
proved, while it purports to set out ‘‘ substantially all the evi- 
dence,’ will not work a reversal of the judgment. Mubbard 
vr. The State, 164. 


CEAMING. 


11. Playing cards at public places.—A room in a house belonging to the 
proprietor of a hetel or tavern, and used by him at the time for 
the accommodation of guests, is appurtenant to the hotel or 
tavern, and within the statute against playing cards at hotels and 
other public houses and places (Code, § 4207), although situated 
on a separate lot, eighty or ninety feet trom the hotel, and never 
before used for the accommodation of guests. Russell vr. The 
Stale, 222. 

12. Allowing room to be used for gaming purposes; who is “* owner or 
proprietor”’—Under the statute which makes it a penal offense 
for any person, “being the owner or proprietor of any house, 
room,’’ &c., to rent or lease the same for gaming purposes, or 
knowingly to permit the same to be used for any such purpose 

Code, § 4214), a conviction may be had against a person who has 
possession as a tenant or lessee. Poteete vr. The State, 558, 


ILLEGAL Vorine. 


13. Disfranchisement by conviction of larceny.—The constitutional pro- 
vision which disfranchises all persons who ‘‘ shall have been con- 
vieted of treason, embezzlement of public funds, malfeasance in 
office, larceny, bribery, or other crime punishable by imprison- 
ment in the penitentiary’ (Art. vin, §3), while it applies to all 
felonies not specifically named, includes all grades of larceny, or 
other offenses particularly named, whether felonies or misde- 
meanors ; consequently a person convicted of petit larceny is dis- 
franchised and disqualified as a voter. Anderson v. The State, 187. 


INDICTMENT. 


14. Indorsements on indictment.—The only evidence required by statute, 
as to the authenticity of an indictment, is the indorsement of the 
foreman of the grand jury; and the indorsement by the clerk, 
showing when it was filed in court, may be made at any time 
while the cause is in fieri. Hubbard v. The State, 164. 

15. Service of copy of indictment on defendant; sufficiency of copy.—in 
preparing a copy of the indictment for service on the accused in a 
capital case (Code, § 4872), the clerk should include in the copy all 
the indorsements on the original; but the indorsement of the 
prosecutor’s name, or of the fact that there is no prosecutor (J b. 
§ 4778), being matters which are merely directory, and the omis- 
sion of which does not affect the sufficiency of the indictment, 
their omission from the copy does not affect its validity, and is 
not an irregularity which can prejudice the defendant. Jb. 64. 

16. Sufficiency of indictment; joinder of offenses; election by prosecution. 

In an indictment for rape, and for the statutory offense of having 

carnal knowledge of a female child under ten years of age, or the 

abuse of such child in the attempt to have carnal knowledge of her 

(Code, §§ 4304, 4306), it is sufficient to pursue the statutory forms 

(Nos. 7, 8, p. 992); the offenses may be joined, in different counts, 

in the same indictment; and the State can not be compelled to 

elect on which count it will proceed, when the evidence on the 
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trial discloses that the female was over ten years of age when the 
offense was committed. Beason v. The State, 191. 

17. Averment and proof of ownership of thing stolen.—In an indictment 
for larceny, the ownership of the property or thing stolen must be 
alleged, or the failure to allege it must be excused by proper aver- 
ments; and a variance between the allegations and the proof is 
fatal to a conviction. Underwood v. The State, 220. 

18. Averment of ownership, and of principal’s name, in indictment.—In 
an indictment for embezzlement by an agent, the name of his 
principal must be alleged; and it is the safer practice, also, to al- 
lege the ownership of the property, though this averment may 
not be necessary, and must be proved as laid. Washington e. The 
State ’ et 2 


JURORS AND JURY. 


19. Organization of grand jury; voluntary appearance of juror drawn 
but not summoned; summons of person not drawu.—A person who 
was regularly drawn and selected as a grand juror, but was not 
summoned, may voluntarily appear, and thereby subject himself 
to the control of the court as if he had been summoned; and if a 
person is summoned who was not drawn and selected, and who 
does not appear, such summons does not work any irregularity in 
the organization of the grand jury. Sylvester vr. The State, 201, 

20. Competency of juror; who is householder.—A man who provides for 
his family, and lives with them in a house which belongs to his 
Wife’s statutory estate, of which he has control as husband and 
trustee, is a householder (Code, § 4735), and competent to serve as 
ajuror. Jb. 207, 

21. Competency of juror.—A juror is not subject to challenge for cause, 
merely because he has formed an opinion as to the guilt or inno- 
cence of the accused, which may be changed by the evidence ; he 
is disqualified, only ** when he has a fixed opinion which would 
bias his verdict.”". Beason v. The State, 291. 

22. Oath of petit jury.—A recital in the judgment-entry, in a criminal 
case, that ‘‘the jury was sworn according to law to try the issue 
joined,’’ does not show a substantial compliance with the statute 
(Code, § 4765), but negatives the idea that the proper oath was 
administered. Walker vr. The State, 218. 

23. Special vrenire in capital case; what is revisable.—The number of 
jurors to be summoned in a capital case is matter of discretion 
with the court, provided the number summoned, including the reg- 
ular jurors for the week or term, is not less than fifty, nor more 
than one hundred (Code, § 4874); and the exercise of this discre- 
tion is not revisable on error. Hubbard rv. The State, 164. 

24. Objection to venire, on account of mistakes in names of jurors.—Mis- 
takes in the names of persons summoned as jurors in a capital 
case, or discrepancies in their names between the venire oa the 
copy served on the defendant, are not good ground for quashing 
the renire. Ib. 164. 


LARCENY AND EMBEZZLEMENT. 


25. At common law, and by statute.—At common law, embezzlement was 
a mere breach of trust, and not an indictable offense, unless the 
act amounted to larceny ; and the statutes in reference to embezzle- 
ment by clerks, agents, &c. (Code, §§ 4377, 83, ’84), embrace some 
acts which were larceny at common law, as well as acts which 
were mere breaches of trust. P. & M. Insurance Co. v. Tunstall, 
142. 
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26. Embezzlement, and fraudule nt conversion of property, by agent; whethei 
felony, or misdemeanor.—An agent or servant who embezzles, or 
fraudulently converts to his own use, ‘‘any money or property 
which has come to his possession by virtue of his employment, 
must be punished, on conviction, as if he had stolen it’? (Code, 
§ 4377); and the lareeny of an ox, or other domestic animal named 
in the statute, being now made a felony without regard to the val- 
ue of the animal stolen (J. § 4558), the embezzlement of such 
animal by an agent is equally a felony without regard to value. 
Washington ¢. The State, 272. 

Averment of ownership, and op peineipal’s name, in indictment.—In 
an indictment for embezzlement by an agent, the name of his 
principal must be alleged; and it is the sater practice, also, to al- 
lege the ownership of the property, though this averment may not 
be necessary, and must be proved as laid. J. 2). 

Variance.—Where the indictment alleges that the de‘endant em- 
bezzled property which came to his possession as the agent of &., 
while the proof shows that the property was placed in bis posses- 
sion by one T., who was the bales of S., to be delivered to S., the 
variance is fatal, unless it is shown that 8. ratitied or recognized 
the appointment. J. 2>2. 

Possession of stolen qoods by accused.—Possession of stolen goods 
by the accused, even though unexplained and exclusive, does not 
authorize the inference of his complicity in the larceny or burglary 
charged, unless it is also recent, or soon after the commission of 
the offense; and while the word recen/, in this conneetion, is not 
capable of any exact detinition, but varies within a certain range, 
with the conditions of each particular case, and though there may 
be cases in which the court may, as matter of law, pronounce the 
possession recent; yet the question is usually one of fact for the 
determination of the jury, and a charge which ignores it, or with- 
draws it from their consideration, is erroneous. (Overruling May- 
nard v. The State, 46 Ala. 85.) White +. The State, 194. 

30. Same.—The possession of stolen goods recently after the larceny, if 
unexplained, is a criminating fact. from which the jury may infer 
the defendant’s complicity in the larceny ; and the question of its 
suflicieney being for their deterinination alone, the court may re- 
fuse to instruct them that such unexplained recent possession, 
‘‘without other circumstances tending to show felonious intent, 
does not amount to proof beyond a reasonable doubt of a larceny 
committed by the defendant.”” Underwood v. The State, 220. 


Mvurper. 


31. Conviction of murder in second degree.—Under an indictment for 
murder in the usual form (Code, 991, Form No. 2). a verdict of 
guilty of murder in the second degree is an acquittal of the higher 
offense ; and on a second trial, after the reversal of the judgment of 
conviction, although the defendant can not be convicted of mur- 
der in the first degree, the jury may find him guilty of the second 
degree on evidence showing his guilt in the first degree, and the 
court may so instructthem. Sylrester v. The State, 201. 

Cse of deadly weapon; presumption of malice.—From the use of a 
deadly weapon, the law infers an intent to kill, or to do grievous 


bodily harm ; and if the eircumstances do not show excuse, justiti- 
cation, or immediate provocation, the presumption of malice is 
conclusively drawn. Jb, 201. 

3. Deadly weapon defined.—A deadly weapon is not one a blow from 
which would ardimarily produce death, but one from which, as it 
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was used in the particular case, death would probably result ; and 
whether the weapon was, in its nature and character, a deadly 
weapon, is generally a matter of law for the decision of the court, 

. and nota question ot fact for the determination of the jury. [h. 207. 

34. Dying declarations. —When dying declarations are proved to have 
been made under a sense of impending death, their admissibility 
or etfeet as evidence is not impaired or affected by the fact that the 
family of the deceased thought at the time that he would recover ; 
and proof of that fact is not relevant or admissible as evidence. 
Th. L074. 

=P Appu cerance of defi ndant's clothing; re le raney as evide wee — The 
absence of all appearance of blood on the clothing of the accused, 
immediately alter the killing, is not a fact tending to his exculpa- 
tion, when it is not shown, or attempted to be shown, that the 
nature and character of the wound inflicted on the deceased, or the 
circumstances under which it was inflicted, were such that stains 
of blood would probably have been found on the person or cloth- 
ing of the perpetrator of the crime. Jb. 207, 

3b. Flight of mccuse d: we Ii raney of evice wee .—The tlight of the accused, 
at or about the time he is accused or suspected, is relevant and ad- 
missible evidence against him, ** the force of which depends on its 
connection with other ecriminating facts; ’’ and as circumstances 
tending to show such Hight, it may be proved that search was 
made for him at his reputed residence, and at places to which. it 
might reasonably presumed he had gone, and that he conld not be 
found. 7h. 201. . 

37. Releraneu of evidences connecting third person with killing.—In a 
prosecution for murder, the evidence against the accused being al- 
together circumstantial, he may adduce evidence tending to show 
that the crime was in fact committed by another person ; but such 
evidence, to be admissible, ‘* must relate to, and be derived from 
the faets and circumstances of the killing; "? and it is not permissi- 
ble to prove, for this purpose, the hostile relations existing be- 
tween the deceased and a third person, who is not shown to have 
had any agency in the homicide, or to have been near the place 
where it was committed at the time of its commission. Banks & 
Wood vr. The State, 522. 

38. AAstraet charge as flo complreity of third persou with erime.—When 
there is no evidence whatever tending to connect any other person 
than the accused with the death of the child alleged to have been 
murdered, or with the concealment of its body where it was found, 
charges requested, based on the supposed complicity of some other 
person with the crime, are abstract, and are properly refused on 
thataecount. Hubbard +. The State, 164. 

39. To what witness may testify.—Ooa a trial under an indictment for in- 
fanticide, a witness who examined the dead body of the child may, 
though not an expert, testifv that he ‘considered it fully de- 
veloped: "* this being a matterof fact open to observation, and the 
Witness being subject to cross-examination as to his use of the 
words and his knowledge of their meaning. Jb. /64, 


~ 


Peas AND DEFENSES. 


10. Former acquittal, ov convictiow.—A former acquittal or conviction, 
pleadable in barof another prosecution, pre-supposes a trial before 
a court having jurisdiction to render a judgment on the merits; 
and this effect can not be attributed to a decision rendered by a 
court whose authority is limited to the inquiry, whether there is 
suticient cause shown for sending the accused to a court having 
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41. 


H. 


45. 


46. 


INDEX. 


jurisdiction to try and determine the charge. Nicholson rv. The 
State, 176. 

Practice as to filing plea in abatement; what is revisable.—Whether 
the defendant shall be permitted to withdraw the plea of not guilty, 
and interpose a plea in abatement on account of a misnomer, is 
matter of discretion with the court: below, and is not revisable by 
this court. Hubbard v. The State, 164. 

Misnomer and vaviauce.—The mere mis-spelling of a name, whether 
of the defendant or a third person, does not vitiate an indictment, 
and is not a fatal variance, unless the difference causes a material 
change in the pronunciation of the name. Underwood vr. The 
State, 220. 

Same; whe ther pete stion for court or jury.—Whether one name is idem 
sonans With another, notwithstanding a difference in the spelling 
of the two, is a question of fact for the determination of the jury, 
when it arises on the evidence under the plea of the general issue, 
and not a matter of law for the decision of the court. Jhb. 220. 

Misnomer: admission implied from silence.—Issue being joined on 
the plea of misnomer in a criminal case, it is competent for the 
prosecution to prove, as an implied admission by the defendant, 
that he was arraigned and tried in the mayor's court by the same 
name alleged in the indietment, without interposing any objection 
on the ground of misnomer. White vr. The State, 195, 

Same; relevancy of evidence as to custom or usage.—On the trial of 
such issue, the alleged misnomer being in the surname of the de- 
fendant, who was a young mulatto boy, and whose mother, testi- 
fying as a witness for him, was called by the surname of her 
former owner, and stated that his name was also the same, as 
alleged in his plea; evidence of the fact that, ‘‘after the war, 
negroes took their surnames from their former owners or masters, 
and negro children were called by the name of their mother’s 
former owner or master,’’ has no legitimate tendency to prove that 
the defendant thus acquired his surname, and is not relevant or 
admissible evidence for him. Jb. 195. 


PRELIMINARY PROCEEDINGS. 


Proceedings before justice of the peace, under warrant of arrest.—When 
a person is arrested on a charge of vagrancy, or other offense of 
which a justice of the peace has jurisdiction (Code, § 4628), and 
brought before a justice for trial, it is the duty of the justice, un- 
less the defendant demands a trial by jury, ‘‘to determine both 
the law and the facts, and award the punishment which the law 
may demand "’ (§ 4697) ; but, if the defendant demands a trial by 
jury, the justice has no jurisdiction to try him, but is required to 
yind him over to appear at the next term of the Circuit (or City) 
Court, to answer the charge (§ 4695), and, on his failure to give 
bond as required, to commit him to the county jail until the next 
term of said court. Ex parte Dunklin, 241. 


47. Interrogating accused on preliminary examination.—The practice of 





examining or interrogating an accused person, by the magistrate, 
ane the preliminary investigation or examination, is unwar- 
ranted by the principles of the common law, is not authorized by 
any existing statute, and is contrary to the spirit of the constitu- 
tional provision which declares that no person shall be compelled 
to give evidence against himself; and statements or confessions 
made by the accused, in response to questions thus propounded by 
the magistrate, are not competent evidence against him. Kelly rv. 
The State, 244. 





. 
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48. Sufficiency of indictment ; joinder of offenses ; election by prosecution, 
In an indictment for rape, and for the statutory offense of having 
carnal knowledge of a female child under ten years of age, or the 
abuse of such child in the attempt to have carnal knowledge of her 
(Code, §§ 4804, 4306), it is sufficient to pursue the statutory forms 
(Nos. 7, 8, p. 992); the offenses may be joined, in different counts, 
in the same indictment; and the State can not be compelled to 
elect on which count it will proceed, when the evidence on the trial 
discloses that the female was over ten years of age when the offense 
Was committed. Beason vr. The State, 191. 


TRESPASSING CATTLE. 


49. I remitting stock to (respass on lands inelosed by common fence ; char- 
acter of fence. —Under the statute which makes it a misdemeanor 
for any person occupying or cultivating lands under a common 
fence with others, to ‘turn stock of any kind into such inclosure, 
or knowingly suffer such stock to go at large therein, without a suf- 
ficient guard to prevent injury to crops’’ (Code, § 4414), though 
the inclosing fence should be substantial, it is not necessary that 
it should be a statutory fence (Jb. § 1586). Cole v. The State, 216. 

50. Same ; constituents of offense. —A conviction can not be had under 

this statute, on proof that the defendant, acting in good faith, suf- 

fered his hogs to range at large in an extensive woodland, adjoin- 
ing the inclosed lands, whence they made their way into the in- 

closed lands through defects in the common fence. /b. 2/6. 

Sl. Same; damages and fine.—The damages inflicted by the stock, 
which the statute declares ‘‘shall be held a part of the penalty 
imposed by the court, and shall go to the party injured,”’ are not 
a part of the fine, but are given in addition tothe fine. Jb. 276. 


TRIAL AND ITs INCIDENTS. 


52. Netting day for trial; presumption of con‘inuance.—If the trial is not 
begun on the day set for it, but on the next day, the record should 
properly show a continuance from one day to the other; and when 
the record is silent, such continuance will be presumed, in the ab- 
sence of all evidence to the contrary, and of all objection in the 
court below. NSy/vester v. The State, 201. 

53. Service of copy of indictment on defendant ; sufficiency of copy.—In 
preparing a copy of the indictment for service on the accused in a 
capital ease (Code, § 4872), the clerk should include in the copy all 
the indorsements on the original ; but the indorsement of the pros- 
ecutor’s name, or of the fact that there is no prosecutor (Jb. § 4778), 
being matters which aré merely directory, and the omission of 
which does not affect the sufficiency of the indictment, their omis- 
sion from the copy does not affect its validity, and is not an irreg- 
ularity which can prejudice the defendant. Hubbard v. The State, 
164. 

54. Objections to renire, on account of mistakes in names of jurors.—Mis- 
takes in the names of persons summoned as jurors in a capital 
case, or discrepancies in their names between the venire and the 
copy served on the defendant, are not good ground for quashing 
the venire. Ib. 164. 

55. Special venire in capital case ; what is revisable.—The number of ju- 
rors to be summoned in a ci any case is matter of discretion with 
the court, provided the number summoned, including the regular 
jurors for the week or term, is not less than fifty, nor more than 
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one hundred (Code, § 4874); and the exercise of this discretion is 
not revisable on error. Jb. 764. 

Db. Prese wee of def ndant in court whe “aoe rdict Ss VEC ve d.—The recitals 
of the judgment in this case, representing the trial and all its inei- 
dents as one continuous, unbroken proceeding, and stating that 
the defendants were present in court when the trial was begun, 
show with sutlicient certainty that they were also present when 
the verdict of the jury was returned and received. Banks & Wood 

The State, 522. 

bf. Asking defi ndant lo show COURSE, uw anu, agaist } rlqune wl ow ve rdict 
When the record recites that, before sentence was pronounced on 
the defendants, cach of them was asked what he had to say why 
the sentence of the law should not be “ye Saqueene on him, it will 
be presumed that the inquiry was made by the court, or in its pres- 
ence, and by its authority, in proper form. 7b. 622. 


CUSTOM. See Criminar Law, 45. 


DAMAGES. 


- Measure of damages for faa tre to delivei fre Le —In an action 
against a railroad company as a common carrier, for a failure to 
deliver goods received for transportation, the measure of damages 
is the value of the goods at the placeof destination. S. ad N. Ala. 
Railroad Co. «. Wood, 451. 

2. Same; proof of value of goods.—In an action against a railroad com- 
pany as a2 common carrier, to recover damages for its failure to de- 
liver a quantity of corn, received by it for transportation from one 
intermediate station to another, about eighty milesapart, the value 
of the corn at the place of delivery to the railroad, at the time of 
its delivery, is relevant and competent ey idence on the question of 


its value at the point of destination. (Sroxe, J., dissenting. 
Th. 451. 
DEEDS. 


1 DPD seriplion of pre mises in CONN Ha ue —Whena conveyance of lands 
contains a particular description of the premises conveyed, by 
whieh they can be clearly identified, the i hone rtion of other deserip- 
tive words, which are inapplicable, or incapable of definite appli- 

cation, will not be allowed to de fe at it. Whitehead dt Sow rv. Lane 
& Bodl 4 Company, 29 

2. Description of lands in sherif’s deed. —A si\erith’s deed for land sold 
under execution, deseribed as “ part of lot number seventy (70), 
fronting on Gallatin street fifty (50) feet, and extending eastwardly 
seventy-three (73) feet,’? though too indefinite to authorize a re- 
covery, is not void on its face for uncertainty; but, the lot sold 
being further described as ‘‘ the property of Isaac Jemison & Co.,”’ 
and the dimensions of lot seventy (70) being shown, extrinsic evi- 
dence would be admissible to show that Jemison & Co. only owned 
a part of said lot corresponding with the dimensions given in the 
deed, and to identify that portion. JZwmes r. Bernstein, 546. 

3. Construction of deed, as to quantiv of land conceyed.—Where the 
lands conveyed by a deed are deseribed by their subdivisons and 
numbers in the United States surveys, including fractional parts 
of several sections, with the words added, ** making in all five hun- 
dred and twenty-seven acres.”’ followed by a designation of the 
boundary lines on each side, as indicated by the adjacent lands 
and the river, and the price paid is a gross sum ; the words specify- 
ing the quantity are mere matter of description, and not a covenant 
warranting the quantity. Rogers vr. Peebles, 529 
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4. Parol evidence varuing or explaining decd.—As between vendor and 
purchaser, in the absence of fraud or mistake, the deed executed 
and accepted must be regarded as the sole memorial and expositor 
of the terms of the contract between them, and parol evidence can 
not be received to vary, contradict, or explain it. Tb. 429, 

5. Parol evidence as to consideration of deed.—The cousideration clause 
of a deed is always open to unlimited explanation, except for two 
purposes: Ist, a party to the deed is not permitted to prove a con- 
sideration different from that expressed, if thereby the legal effect 
of the deed is varied; 2d, when payment of the consideration is 
recited in the deed, the grantor is not allowed, by disproving that 
recital, to establish a resulting trust in himself. MW. WM. Railway 
Co. t. Wilkinson, 286, 

6. Same.—The owner of land having conveyed a lot to a railroad com- 

any, reciting in the deed, as its consideration, ‘one dollar’ in 
on! paid, ‘and the benefits which will arise to the grantor from 
the ownership by the grantee of the property hereby conveyed,” 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade a part of an 
adjacent lot belonging to the grantor, and to remove and rebuild 
that portion of his warehouse which was situated on the lot con- 
veyed by the deed, and maintaining an action atlaw forthe breach 

of such verbal agreement. Jb. 286, 

Effect of adverse Posse ssion On Cone yance.—To avoid a convevance 
of lands made by one who is out of possession, on the ground of 
adverse possession in another, it is not necessary that the adverse 
possessor should have color of title, nor is it sufficient to show only 
the exercise of acts of ownership by him; to avoid the conveyance, 
he must be in adverse possession, ‘ exercising acts of ownership, 
and claiming to be rightfully in possession. ”* Humes vr. Bernstein, 
O46, 

8. Construction and ope ration of deed: qe stious for court and jurg. 
The construction of a deed is always a question for the court; but, 
when its construction and operation, as to the limits and bounda- 
ries of the lands conveyed, depend upon extrinsic parol evidence, 
its construction and effect should be stated to the jury hypothet- 
ically, so that they may pass upon the facts. 7h. 546. 

9, Possession as eridence of title: unrecorded deed. —The open, notorious, 
anbexelusive possession of land by a purchaser, claiming the 
land as his own, though holding under an unrecorded deed, is con- 
structive notice of his title, whether it be legal or equitable ; but, if 
the purchaser and his vendor are both in possession when the deed 
is executed, and there is no change in the possession after its exe- 
cution, a third person would not be charged with constructive 
notice of the deed, and would be entitled to protection against it. 
McCarthy t. Nierosi, 332. 

10. Tar-sale; deed to purchaser, as color of tith.—When lands are sold for 
unpaid taxes, the deed to the purehaser, though it may be in- 
valid as a conveyance of the title, is color of tithe, When possession 
has been taken and held under it; and is admissible as evidence 
for the grantee, or one holding under him, to show the extent of 
the possession according to the boundaries therein described, 
Stovall v. Fowler, 77. 

11. Alienation of homestead ; signature and acknowledgment by wife. 
Under the provisions of the constitution of 1868, prior to the pass- 
age of the act approved April 28, 1873, a mortgage, or other alien- 
ation of the homestead, acknowledged by husband and wife, and 
certified in the form preseribed by the statute for ordinary convey- 
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ances, Was sufficient to convey the homestead. Butts v. Brongh- 
ton, 294. 


See, also, FRAupULENT CONVEYANCES. 
DEPOSITION. 


lL. Of convicts in the penitentiary.—The statutory provisions regulating 
the taking of depositions of convicts in the penitentiary (Code, 
§§ 4613-14), have no reference to their competency, but leave that 
to be determined by the general law. 7. & M. Insurance Co. rv. 
Tunstall, 142. 

2. Objection to competency of witness; when made, or waived.—Cross- 
examining, without objection, a witness Whose deposition is taken, 
is a Waiver of objection to his competency ; but, when there is no 
cross-examination, or filing of cross-interrogatories, the objection 
may be made at any time before the trial is begun. /h. 142. 

3. Lndorsement hy commissioner, showing title of cause.—The 64th Rule 
of Chancery Practice, requiring the conmissioner to indorse on a 
deposition the title of the cause in which it is taken (Code, p. 170), 
is directory merely, and the failure to make such indorsement 
does not render the deposition inadmissible as evidence. Quarles 
vr. Campbell, 64. 

4. Objections to evidence; when and how made.—When interrogatories 
propounded to a party, asa witness in his own behalf, call for ille- 
gal evidence, objection should be taken before filing cross-inter- 
rogatories; but this rule does not prevail, when the illegality of 
the evidence is unknown, or is only disclosed by the answers. 
Binford’s Adm’r v. Dement, 491, 

5. Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions of 
the testimony sought to be suppressed. 7h. 491. 

6. Same.—Motions to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing by agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘rather loose practice has a tendency to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.’’ Jb. 491. 


DIVORCE. 


1. Proof of residence.—By express statutory provision (Code, § 2691), 
a divorce can not be granted on the ground of voluntary abandon- 
ment, unless it is alleged and proved that the party applying for 
it, whether husband or wife, has been a bona fide resident of this 
State for three years next before the filing of the bill; and the 
statute being intended to guard against frauds on the jurisdiction 
of the court, while the fact of such residence may, like any other 
fact, be proved by circumstances, the court will not act upon proof 
of circumstances which are not in themselves conclusive, when it 
is apparent that the fact, if it exists, can be established by direct 
and indisputable evidence. Hendricks v. Hendricks, 132. 


DOWER. 


1. When widow, having separate estate, is not entitled to.—When it is 
shown that the value of the husband’s lands does not exceed $350, 
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and that the widow owned, at the time of her husband’s death, 
lands worth more than $100 as her statutory estate (Code, § 2715), 
she is not entitled to dower. Wiggins v. Newberry, 249. 


KASEMENT. 


1. Flow of waters from “upper lands “pou lower.—When two adjacent 
tracts of land belong to different persons, the upper or dominant 
tract has a natural easement or servitude in the lower, for the dis- 
charge of all waters falling or accumulating from natural causes 
on the surface; and any interference with this right, or obstruction 
of it, by the owner of the lower tract, by the erection of an em- 
bankment on his own land, whereby the waters are thrown back 
upon the upper tract, or their natural flow obstructed, is a private 
nuisance Which a court of equity will enjoin and abate. NVinin- 
ger v. Norwood, 277. 

Kasement in private sewer. —A_ written contract between the owners 
of two adjacent lots, by which it is stipulated that a sewer shall 
be constructed, at their joint expense, through the lower lot, for 
the drainage of water from the upper, operates in the nature of a 
grant, and passes to the owner of the upper lot, when the sewer 
has been constructed, a private easement in the lower, or an in- 
corporeal interest in the soil over which the sewer runs. MeCar- 
thy r. Nierosi, 332. 

3. Rerocation of easement.—A sewer having been constructed through 
defendant’s lot, at the joint expense of himself and plaintiff (who 
owned the adjoining upper lot), under a written agreement entered 
into while defendant was an infant, his disaflirmance of the con- 
tract on attaining his majority would operate as a revocation of the 
easement created by it; and plaintiff’s continued use of the sewer 
after such disathrmance and revocation, would be a nuisance, which 
defendant might abate by obstructing the sewer. [b. 332. 


» 


KJECTMENT. 


1. When mortgagee may maintain ejectment; demand, or notice to quit. 
After the law-day of a mortgage, default having been made in the 
payment of the secured debt, the mortgagee may maintain eject- 
ment for the property, without a previous demand, or notice to 
quit first given to the mortgagor. Strang vr. Moog, 460. 

2. What will sustain action —A charge given, instructing the jury that, 
‘*before they can find for the plaintiff, they must be convinced 
from the evidence that he was seized and possessed of the lands 
sued for before the bringing of this suit, and that since said pos- 
session accrued defendant dispossessed him,’’—though susceptible 
of a construction which, by requiring actual possession on the part 
of the plaintiff, as an essential element of his right to recover, 
would assert an erroneous proposition, is yet susceptible also of an- 
other construction, which would assert a correct proposition—that 
is, that the plaintiff must have had a seizin in law, giving him a 
constructive possession, or drawing to it the right of immediate 
possession. Callan v. Me Daniel, 96. 

3. Disclaimer, or statement limiting plea of not quilty.—In ejectment, or 
the statutory action in the nature of ejectment, when the defend- 
ant disclaims as to a portion of the premises sued for, he is re- 
quired to ‘ state distinctly upon the record the extent of his pos- 
session’’ (Code, § 2963); which statement must designate with 
reasonable certainty the part as to which he disclaims, or the part 
as to which he defends, and, if wanting in that requisite certainty, 
may be stricken from the record on motion, leaving the plea of 
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not guilty to operate as an admission of possession of the entire 
premises ; but it is not subject to demurrer, on account of such un- 
certainty or indetiniteness. Jb. 96, 

1. Possession os evidence of tith. —A plaintit? in ejectment may recover 
upon proof of possession merely, as against an intruder or tres- 
passer, or one who does not show a better right; but possession is 
presumed, mn the absence of all evidence to the contrary, to be 
rightiul, and in subordination to the true tithe; and the burden of 
proving it to be adverse, as against the owner of the legal title, is 
on the party asserting it. Dothard v. Denson, 541 

5. Claim je raluahl soeper repments, and liahility for “ vt.—When the 
defendant suggests on the reeord adverse Possession for three years 
before the commencement of the suit, and the erection of valuable 
improvements, the statute makes provision for the manner in 
which, if the suggestion is found true, the value of the improve- 
ments and of the use and et ar . the land shall be set off 
against each other (Code, §§ 2051-54); but, he is not entitled to 
compensation for such improveme oy unless they were crected 
under ‘the bows fide belief that the property was his ;"" and if the 
jury find that he erected them ‘in the mistaken but honest belief 
that the land was covered by his deed, but with no intention of 
claiming the lot if not embraced in his deed, then he will be entitled 
to the value of his improvements, but must answer for rents dur- 
ing the time they were being putup.”” ames rc. Bernstein, 345, 


ELECTION, 

S.. Klee lion hy ereditor, to take under ar against (ESSE Ut ite nt—Av reditor, 
secured by an assignment of property voluntarily executed by the 
debtor, may clect whether he will accept its provisions, or will as- 
sert his rights independent of it; but he must accept or reject it as 
an entirety, and can not accept it in part and repudiate it In part— 


he can not claim both under and against it. /atehettr. Blanton, 420. 
Same.—A general recital in the assignment, that it is thespurpose 


and intention of the grantor to appropriate the gma assigned 
to the payment of partnership and individual debts as a court of 
equity would marshal the assets, does net authorize the court, at 
the instance of a secured creditor, to change or subvert the uses 
expressly declared, and to appropriate property to the payment_of 
partnership debts, on the ground that it is in fact partnership prop- 
erty, when the deed treats it as individual property, and directs its 
appropriation first to the payment of individual debts. /6. 423. 
3. Ratification of wnauthorized sale.—lt is a plain principle of right — 
justice, that where there is an unauthorized sale of property, real 
or personal, the owner can not take and hold the purchz see ble , 
and yet reclaim the property ; if, with knowledge of the facts, he 
elects to take the henetits of ‘the sale, he can not afterwards repu- 
diate it, to the injury of the purchaser; and this principle applies 
equally to void and voidable sales. Sloan v. Frothingham, 589, 


ERROR AND APPEAL. 


1. When appeal lies.—According to the settled practice of this court, 
an appeal lies from an order refusing to grant a statutory rehearing 
after final judgment at law (Code, $$ 5160-68), because such re- 
fusal is a tinal judgment ; but, if a rehearing is improperly granted, 
the remedy for the correction of the error, before final judgment 
in the case, is by mandamus. O' Neal v. Ke My, 559 

' 2. When appeal lies from nonsuit.—An appe: il is given by statute from 
a judgment of nonsuit, when taken on account of the adverse rul- 
ings of the court on questions arising during the trial which do not 
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appear of record, and which must be reserved by bill of exceptions 
Code, 93112); but the statute does not apply to rulings on the 
pleadings, which are a part of the record proper. /Zarst & Me- 
Whorter v. Bell & ('o., dh. 

Appeal by State. —Under the statute giving the State a right of appeal 
inacriminal case, when the statute under which the indictment was 
fonnd is held to be unconstitutional (Sess. Aets [S80-81, p. 65), the 
record must affirmatively show that the constitutionality of the 
statute was assailed by demurrer, and that the court held it to be 
unconstitutional; and when the record does not aflirmatively show 
this, the appeal will be dismissed. The Stale ¢. Banerman, 252. 

Appeal or writ of error bond in Ke leval courts: costs rocove rable on 
affirimanes ¥ though hound wot Uperalire AS Siperse deas.—In an action 
on an appeal or writ of error bond, given on the removal of a judg- 
ment from a Cireuit Court to the Supreme Court of the United 
States, and conditioned that the appellant or plaintill ** shall prose- 
cute said writ of error to effect, and answer all damages and costs if 
he fail to make his plea good’ (U.S. Rev. Stat. $$ 1,000 et seq.), 
although the bond may not operate as a svpersedeas of the judg- 
ment, a recovery may be had for the costs of the appeal, if the 
judgment is affirmed, Crowder ev. Morgan, $35, 

Same; when operative as supersedeas.—Under the United States 
statutes regulating writs of error and appeals (Rev. Stat. $$ 1,000 
et seq.), as judicially construed by the Federal courts, the bond 
does not operate as a supersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Circuit Court, and a copy of the 
writ of error is deposited, for the adverse party, with the clerk of 
said court. 1h, 535. 

Transeript My what iz part of record.—On appeal from a decree ren- 
dered on final settlement of an executor’s accounts, a paper copied 
into the transeript, purporting to be the last will and testament of 
the decedent, but not appearing to have been admitted to probate, 
nor made a part of the record by bill of exceptions or appropriate 
reference, can not be considered for any purpose. Pinney vr. Wer- 
horn, 8. 

Same ; bill of particulars.— ‘A list of the items composing the ac- 
count sued on”’ (Code, § 2984), like a bill of particulars at common 
law, is not a part of the record, unless made so by bill of excep- 
tions; and when not so presented, it can not be considered by this 
court for any purpose. Hayes ¢. Woods, 92. 

Contents of transcript.—The court criticises the manner in which 
the transcript in this case is made out, condemning the repetition 
of the record of a chancery suit twice copied, and declaring ‘‘there 
never Was any occasion for making the opinion of this court in that 
case a part of the record.” Lipscombe. McClellan, 151. 

Transcript ; copy of opinion on former appeal.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, 
which was certified to the lower court for its guidance, should not 
be included in the transcript; and if included, no costs will be 
allowed for it. Lake v. Security Loan Association, 207 ; Life Asso- 
ciation v. Neville, 517. 

What is available on error.—On appeal from a decree sustaining a 
demurrer to a bill for want of equity, this court will consider only 
the causes of demurrer specifically assigned, and will not regard 
other defects which are amendable; at least, when the bill is not 
fatally wayjing in equity. Huntphreys v. Burleson, 1. 

Evror without tnjury in admission of evidence.—Error in the exclu- 
sion of a deed as evidence, when offered in connection with the 
certificate of acknowledgment only, is cured by the subsequent ad- 
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16. 


20. 


21. 


22 


mission of the deed on proof of execution by the attesting wit- 
nesses. Callan vc. MeDaniel, 96. 

Errors not prejudicial to appellant.—An appellant can only com- 
plain of errors which are prejudicial to him; hence, in a chancery 
cause, a controversy arising between two or more defendants un- 
der a cross-bill, one of them can not assign as error the dismissal 
of the original bill. Gilman, Sons & Co. vo N. OO. & S. Railroad 
C'o., 566, 

Same.—A party can assign as error only matters which are prejudi- 
cial to him; erroneous rulings, prejudicial to others, but not inju- 
rious to him, are not available to reverse the judgment. Eslara vr. 
Farley, 214. 

Error without injury in overruling demurrer.—When persons who 
have no interest in the subject-matter of the suit, and against 
whom no relief is prayed, are improperly joined as defendants to 
a bill, the misjoinder is a defense personal to them, and the other 
defendants can not take advantage of it; but, if the other defend- 
ants demur on account of such misjoinder, a decree sustaining the 
demurrer. but without dismissing the bill, is error without injury 
to the complainant. Norwood ¢. M. & C. Railroad Co., 563. 

Revision of judgment on facts.—When a question of fact, arising on 
the hearing of a motion, is necessarily submitted te the decision of 
the court without the intervention of a jury, the decision will not 
be reversed by this court on appeal, unless it is clearly erroneous. 
Totten & Bro. vr. Sale & Co., 488. 

Chancellor's opinion and decree differing.—When the chancellor's 
written opinion, accompanying his decree, goes beyond the decree, 
an affirmance of his decree by this court is not an affirmance of 
the opinion; and a repugnancy between that opinion and his sec- 
ond decree, rendered after the affirmance, is not available as error 
on a second appeal. Me Williams rv. Jenkins, 480. 

Revision of chancellor's decision on facts.—This court will not dis- 
turb the chancellor's decision on a disputed question of fact, when 
the record does not clearly show that he erred. Butts v. Brough- 
ton, 294. 

Same.—This general rule appliesin this particular case with greater 
force than usual, since the chancellor had before him the original 
writing, the genuineness of which was in issue, and other writings 
admitted to be genuine, none of which are before this court. 
Moon’s Adm’r rv. Crowder, 79. 

Revision of chancellor's rulings on exceptions to register’s report.—On 
appeal from the chancellor’s decree overruling exceptions to the 
register’s report upon matters of account, dependent upon the reg- 
ister’s conclusions from the evidence adduced before him, this court 
will indulge all reasonable presumptions in favor of the register’s 
rulings, and will not disturb them unless they are clearly shown 
to be wrong. Winter vr. Banks, 409. 

What is revisable in criminal case.—The number of jurors to be 
summoned in a capital case is matter of discretion with the court, 
provided the number summoned, including the regular jurors for 
the week or term, is not less than fifty, nor more than one hun- 
dred (Code, § 4874) ; and the exercise of this discretion is not re- 
visable on error. Hubhard v. The State, 164. 

Same.—Whether the defendant shall be permitted to withdraw the 
plea of not guilty, and interpose a plea in abatement on account of a 
misnomer, is matter of discretion with the court-below, and is not 
revisable by this court. Jb. 164. 

Presumption in favor of judgment.—When objection is made to the 
competency of a witness, on account of a conviction of embezzle- 
ment, and the objection is sustained by the court below, this court 
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will not indulge the presumption, unless the record repels it, that 
the act would have been larceny at common law. 7? & M. In- 
surance Co. v. Tunstall, 142. 

23. Same.—On final settlement of an executor’s accounts, when the re- 
cord shows that the decedent left a widow and minor child sur- 
viving him, and the decree recites that the infant, “‘ under the con- 
struction of the will of the deceased, is not a necessary party to the 
settlement,” but the will itself is not set out, nor its provisions 
any where shown by the record; this court can not assume, con- 
trary to these recitals, that the decedent died intestate, thereby 
making the child a necessary party as a distributee, nor that the 
will, properly construed, made the child a necessary party as a 
legatee or devisee. Pinney v. Werhorn, OS. 


ESTATES OF DECEDENTS. 


1. Administration of assets; governed by what law.—As against creditors, 
seeking to enforce satisfaction of their claims out of the assets of 
their deceased debtor, the administration of the assets is governed 
by the law of the place where the personal representative acts, 
and where he was appointed, without regard to the domicile of the 
creditor, or of the debtor at the time of his death. Jones vr. 
Drewry, 311, 

2. Statute of non-claim; foreign debts.—The statute of non-claim en- 
acted in 1815, which continued in force until the adoption of the 
Code of 1852, expressly excepted from its operation ** debts con- 
tracted out of this State’ (Clay's Dig. 1%, § 17); but this exeeption 
being entirely omitted from the present statute (Code, §§ 2597-8), 
the courts have no power to incorporate it. [h. 317, 

3. Same; conclusireness of judgment of deerce.—A judgment and decree 
rendered in an administration suit in Virginia, where the deceased 
debtor died, however conclusive against the widow, heirs and de- 
visees, who were parties to the suit, as to the validity and justness 
of the claims of creditors which were presented and allowed, can 
not prevent the operation of the Alabama statute of non-claim, 
when pleaded by them and the personal representative appointed 
here, in bar of a suit here instituted to enforce satisfaction of the 
claims out of lands in Alabama. Jhb. 31/. 

4. Petition to sell lands for payment of debts; pleadings and defenses. 
In a proceeding before the Probate Court for an order to sell lands 
for the payment of debts, the technical rules of pleading can not 
be strictly — It is not unecessary that the petition should 
particularly describe the debts, to the payment of which the lands 
are sought to be subjected ; the answer of the heir or devisee, de- 
nying the existence of the asserted debts, may be in terms equally 
general ; and on the issue thus formed, the burden of proof being 
on the administrator, if the debts proved are open to any legal de- 
fense, which would be available against an action by the creditor, 
that defense is equally available to the heir or devisee.  Gayle’s 
Adm’r v. Johnston, 254. 

5. Parties to proceeding; appointment of administrator ad litem.—On an 
application by an administrator for an order to sell lands for the 
payment of debts, which is contested by the heirs or devisees, the 
administrator is their adversary, whether he is personally a creditor 
or not; and there can be no necessity for the appointment of a 
special administrator ad litem (Code, § 2625). Ih. 254. 

6. Arerments of petition, as to debts and insufficiency of personal assets. 
A petition by an executor, or administrator, for an order to sell 
lands for the payment of debts (Code, §§ 2450, 2455), must allege, 
among other things, the existence of debts, their actual or esti- 
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mated amount, and the insuflicieney of the personal assets to pay 
them; though it is not necessary to give a particular description of 
either the debts or the assets, that being mere matter of proof. 
Quark et. € ‘mpl //, 64. 

7. Proof of * necessity for sale”’—The ‘necessity for the sale ’’—that 
is, the existence and amount of valid debts, and the insufficient 
value of the available personal assets—must he proved by the 
depositions of disinterested witnesses, testifying to facts within 
their personal knowledge ; but it is not necessary to prove aflirma- 
tively that the witnesses are disinterested, since that fact will be 
presumed in the absence of proof to the contrary. J. 64. 

8. Sale of lands to pay debts; jurisdiction of court, and conclusiveness of 
decree. —The jurisdiction of the Probate Court to order a sale of 
lands belonging to a decedent’s estate, for the payment of debts, 
attaches on the filing of a petition by the personal representa- 
tive, showing a necessity for the sale; and when the jurisdiction of 
the court has thus attached, and an order of sale has been rendered, 
such order is conclusive as to the insufficiency of the personal as- 
sets, and the existence of of debts for which the lands are liable, 
and it ean not be collaterally impeached on account of irregulari- 
ties in the proceedings. Foxworth v. White, 224. 

9. Dh xeription of lands in petition.—* Kighty acres of land, lving north 
of Courtland, and east of Lamb’s Ferry road,’ without other de- 

scriptive words in the petition, is not a sutlicient description of the 

heals sought to be sold (Code, § 2450), but is void for indefiniteness 
and uncertainty. Gilchrist r. Shackelford, 7. 

10. Averments of bill hy purchaser, to compel conveyance of legal title. 
When a purchaser, or sub-purchaser, of lands sold by an adminis- 
trator under an order or decree of the Probate Court, files a bill 
in equity in the nature of a bill for specific performance, seeking 
to obtain a conveyance of the legal title from the heirs, and to en- 
join an action at law by a succeeding administrator, he must aver 
and prove the facts which gave the court jurisdiction to order the 
sale; and the averment of mere legal conclusions—as, ‘‘ appropri- 
ate allegations,” ‘* proper parties.’’ ‘‘ legal grounds,’’ ete.—is not 
sufficient. Jb. ?. 

11. Proof of proceedings authorizing sale—When the averments of the 
bill are denied, the onus of proving the facts necessary to support 
the order and sale is on the complainant; and these facts are prop- 
erly proved by a transcript from the record of the Probate Court, 
if in existence; and if the record has been lost or destroyed, it 

_ must be prove’ as other disputed facts are proved. Jb. 7. 

12. Application of purchase-money to debts of estate ; correspondence of 
siieuatlons and proof.—lt the complainant fails to prove the facts 
necessary to sustain the validity of the sale, he can not have relief 
because the proof shows that the purchase-money was applied in 
yavying the debts of the estate, when the fact is not averred in the 
bil. Ib. 7. 

13. Decedent’s estate; removal of settlement into equity.—The settlement 
of a decedent’s estate can not be removed into equity by the 
personal representative, in any case, or at any time, without the 
assignment of some particular ground of equitable jurisdiction ; nor 
‘an it be removed at the instance of a distributee, or other party 
beneficially interested, after the jurisdiction of the Probate Court 
has attached and commenced to be exercised, unless some ques- 
tion of special equitable cognizance is involved, which the Probate 
Court is incompetent to determine. Shackelford v. Bankhead, 476. 

14. Insolvent estate; removal of settlement into equity.— When a dece- 
dent’s estate has been declared insolvent, it requires a very clear 
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and strong case to justify the removal of the settlement into a court 
of equity. Th. 476. 

15. Same.—The omission from the inventory of property which ought to 
have been included, the waste or conversion of assets, and the 
failure to make a settlement, being matters which are within the 
jurisdiction of the Probate Court, and as to which its powers are 
fully adequate to grant relief, tarnish no ground for a resort to a 
court of equity by a ereditor. Ib. 476, 


ESTOPPEL. 


1. By deed.—The owner of land having conveyed a lot to a railroad 
company, reciting in the deed, as its consideration, ‘tone dollar’ 
in hand paid, ‘tand the bentits which will arise tothe grantor trom 
the ownership by the grantee of the property hereby conveyed,” 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade part of an ad- 
jacent lot belonging to the grantor, and to remove and rebuild that 
portion of his warehouse which was situated on the lot conveyed 
by the deed, and maintaining an action at law for the breach of 
such verbal agreement. MW. & VW. Railway Co. ve. Wilkinson, 286. 

2. Equitable estoppel.—Where a mortgagee of lands indorses on the 
mortgage a receipt for the secured debt before its maturity, and in- 
trusts it to the possession of the mortgagor, pursuant to an agree- 
ment between them ; and the mortgagor, being in possession of the 
lands, sells and conveys them to a third person, to whom he alse 
shows the mortgage and indorsement thereon; the mortgage can 
not be established and enforced against such purchaser, after he 
has paid the purchase-money without notice of the agreement. 
Turner v. Flinn, 532. 

3. As to the conclusiveness of judgments, see JupGMENTS AND De- 
CREES. 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1. Map, or diagram; when admissible as evidence. —A surveyor, or ex- 
sete testifying as to the form, configuration, or dimensions of the 
and in controversy, may introduce a map or diagram, made by 
himself, to aid in making his testimony intelligible ; and such map 
or diagram may then be submitted to the jury, to aid them in un- 
derstanding or remembering his testimony. But such map) or dia- 
gram is not prima facie or presuuuptively correct, unless prepared 
by a county surveyor, after notice to the party in adverse interest, 
as provided by the statute (Code, § 868); and not having been so 
prepared, but made by the witness without having the title-papers 
before him, and admitted by him, on examination of the deeds, to 
be incorrect, it should not be allowed to go tothe jury for any pur- 
pose. Humes vr. Bernstein, 546. 

2. Evidence as to terms of agreement for trausfer of note as collateral se- 
curity.—In an action against the maker of a negotiable promissory 
note, proved to have been given for the accommodation of thte 
payees, and by them transferred to the plaintiff bank as collateral 
security for a loan; the defense being want of consideration, and 
the terms of the agreement for the transfer being controverted— 
whether it was subsequent to the loan, or was made under an 
agreement contemporaneous with the loan; the fact that no por- 
tion of the money loaned was drawn out of the bank until after 
the transfer of the note, is relevant and competent evidence for 
the plaintiff. Boykin v. Bank of Mobile, 202. 
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3. Proof of value of qoods.—In an action against a railroad company 
us a common carrier, to recover damages for its failure to deliver a 
quantity of corn, received by it for transportation from one inter- 
mediate station to another about eighty miles apart, the value of 
the corn at the place of delivery to the railroad, at the time of its 
delivery . Is relevant and competent ey idence on the question of its 
value at the point of destination. (Srone, J., dissenting.) S.& 
N. Ala. Railroad Co. r+. Wool, jel. 

4. Kridence as to couduet or servant charged with larceny or quest’s 
money, inaction against invukee per. In an action by a euest acainst 
an innkeeper, for the loss of money, the conduct, demeanor or ap- 
vwearance of a servant at the hotel, while on trial charged with the 
arceny, though it might be competent evidence against himself as 
an implied admission or confession, is not admissible against the 
defendant, his employe r. Beale ve. Posey, 323. 

5. Proof of hand iting bu COM par ison.—W hen ‘no the genuineness of a 
writing or signature is disputed, extraneous writings, though ad- 
mitted to be genuine, can not be presented to the court or jury, nor 
shown to a witness, that he may institute a comparison between 
them and the disputed one. Moon's Adiv’r ve. Crowder, 79, 

6. Testimony taken before cause is at issee,—Testimony taken ina chan- 
eery cause before the cause is at issue as to a material defendant, 
is not admissible as evidence against him for any purpose.  /ar- 
ris v. Moore, 507 

Appe arance of de fi ndant's e lothing: relevane yas e ridenes .—The ab- 
sence of all appearance of b lood on the clothing of the accused, 
immediately after the killing, is not a fact tending to his exculpa- 
tion, When it is not shown, or attempted to be shown, that the na- 
ture and character of the wound inflieted on the deceased, or the 
circumstances under whieh it was inflicted, were such that stains 
of blood would probably have been tound on the person or cloth- 
ing of the perpetrator of the crime. Sy/rester vo The State, 207, 
Ss. Flight of aceused: ve I eaney ole ride wee .— The flight of the necused, 

ator about the time he ts accused or suspected, is relevant and 
admissible evidence against him, ‘the force of which depends on 
its connection with other criminating facts :" and as circumstances 
tending to show such flight, it may be proved that search was made 
for him at his reputed residence, and at places to which it might 
reasonably be presumed he had gone, and that Le could not be 
found. Th. 207. 

4), Misnome ve rele ranen op erie nee as lo eustom or Sle On the trial 
of such issue, the alleged misnomer being in the surname of the 
defendant, who was a young mulatto boy, and whose mother, tes- 
tifving as a witness for him, was called by the surname of her 
former owner, and stated that his mame was also the same, as al- 
leged in his plea; evidence of the fact that, ‘‘after the war, ne- 
groes took their surnames from their former owners or masters, 
and negro children were called by the name of their mother’s 
former owner or master,”” has no legitimate tendency to prove that 
the defendant thus acquired his surname, and is not relevant or 
admissible evidence for him. White vr. The State, 195, 

10. Recent possession of stolen goods; effect of, as criminating cireum- 
stance. lUwderwood vr. The State, 220; White v. The State, 195. 


- 


Apmissions: ConressieNs; DECLARATIONS. 


11. Bill in equity; when admissible as evidence in another suit.—A bill 
in equity, not sworn to, is regarded as the mere suggestion of 
counsel, and is not admissible as evidence against the complainant 

in another suit; but, when duly sworn to by him, it is an admis- 
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14. 


sion of the facts therein stated, and admissible as evidence against 
him in another suit. Callan «. Me Daniel, 6, 

bases cn che HOKU; whole admissihle, when put has been read, 
When parts of an answer to a bill in equity have been read in 
another suit as evidence against the respondent, he has the right 
to read the whole of it.as evidence. Jb. 96, 

Lye wl’s admissious or declarvatious: when admissihh as evide nee 
against peivcipel.—The admissions or declarations of an agent are 
admissible as evidence against his principal, only when made in 
the discharge of his duties as agent, and so closely connected with 
the main transaction in issue as to constitute a part of the res geste. 
Ala. Gr. No. Raila ay Co, e, Hawk, (12. 

When declavations are part of ves geste.—In determining whether 
declarations fall within the principle of res gest, while it is not 
necessary that they should be strictly contemporaneous with the 
miiin faets in issue, they must be so nearly coincident in point of 
time as to grow out of that faet, to elucidate it, and to explain its 
vharacter and quality, and must be so closely connected with it as 
to virtually constitute but one cutire transaction. /h, 712. 

Declarations op conde for aud ‘ place r. when adinissihl against rail- 
road compoeng.—tn an action against a railroad company, to re- 
cover damayes for personal injuries sustained by a passenger, a 
Witness for the plaintiff can not be allowed to testify, that the con- 
duetor, ‘ta few minutes after the plaintiff had been hurt, asked 
the engineer why he did not respond to the bell-call; and that the 
engineer answered, he did respond to all the bell-call he heard.”’ 
ge, FE. 

Mixon re adniuission huplred row silenes .—Issue being joined on 
the plea of misnomer ina criminal case, itis competent for the 
prosecution te prove. as an implied admission by the defendant, 
that he was arraigned and tried in the mayor's court: by the same 
name alleged in the indietment, without interposing any objection 
on the ground of misnomer. White vr. The State, 196. 


Coufessious: when voluntara and admissible. —A confession bv a per- 


son accused is not necessarily voluntary and admissible, because 
the person to whom it was made testifies that he used no promises 
nor threats to induce a confession; nor, on the other hand, is it 
rendered involuntary and inadmissible, because the person to 
Whom it Was made, not being an officer, or in authority, exhorted 
him to speak the trath, or told him that it would be better (or best 
for him to tell the truth. Av//y ce. The State, 244. 


Same.—The witness in this ease, testifving to the prisoner’s contes- 
sions While in eustody, said that he used no promises nor threats 
to induce a confession, but added: ‘tT said to him, * You hae 


gol your foot iu it, aud somehody else was with you; wow, if you did 
breal ope vw the door. the bes hing you con do és ta tell all about it, 
aud to tell who was with aou. and to tell the teath, the whole truth, 
and wothing but the ath TL wanted to produce the impression on 
hismind that it was best for him te tell all about it, and 1 did pro- 
duce that impression before he would tell me.” J/e/d, that the 
confession ought to have been excluded. Jb. 244. 
luters ogatind accused ow pee limecnarn ¢ camination.—The practice of 
examining or interrogating an accused person, by the magistrate, 
pending the preliminary investigation, is unwarranted by the prin- 
ciples of the common law, is not authorized by any existing statute, 
and is contrary to the spirit of the constitutional provision which 
declares that no person shall be compelled to give evidence against 
himself; and statements or confessions made by the accused, in 
response to questions thus propounded by the magistrate, are 
not competent evidence against him. Jb. 244. 
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person in possession of land, as to the nature and character of his 
possession, are competent evidence in his favor: but his state- 
ments as to the person from whom he bought it, and as to the 
price paid, are merely narrative of a past transaction, and are not 
admissible as evidence. Dothard co Denson, 541. 

Proof of transactions with deecased ye rson.—Under a bill to 
foreclose a mortgage, the mortgagee can not testify as to any 
transactions between himself and the deceased mortgagor. Jaukins 
vr. Lovelace, 802, 

Same.—When a homestead exemption is claimed by the widow and 
infant children of the deceased defendant in execution, and their 
claim is contested by the plaintiff, a surety who is bound for the 
debt on which the judgment is founded, though not a party to the 
contest, is incompetent to testify to any transactions between 
the plaintiff and the deceased defendant. Keel ¢. Lavkin, 49.3. 

Same.—Under a bill to enforce an alleged lien on land, filed by the 
personal representative of the deceased vendor, the defendant. is 
incompetent to testify in his own behalf, as to any transactions 
between himself and the decedent, unless called to testify by the 
complainant. Binford’s Adi’ e. Dement, 491, 

Duing declarations.—When dying declarations are pore ved to have 
been made under a sense of impending death, their admissibility 
oretfect as evidence is not impaired or affected by the fact that the 
family of the deceased thought at the time that he would recover ; 
and proof of that faet is not relevant or admissible as evidence. 
Sylve ster v. The State, 201. 

Rel raney of SUSPICIOUS circumstance a. tmplying admission or Conn 
sciousness of guilt.—In a prosecution for bastardy, the defendant 
denying that he had sexual intereourse with the prosecutrix at the 
time alleged by her, but admitting that he then had opportunities 
for such intercourse, and that he had intercourse with her at a sub- 
quent time; the fact that, during the woman’s pregnancy, which 
was well known in the neighborhood, he made inquiries and offers 
to pay for the means of making a woman miscarry, is relevant and 
competent evidence against him, though he professed to make 
such inquiries for another person. Nicholson +. The State, 176. 


BurvEN, WEIGHT, AND SUFFICIENCY. 


Burden of proof as to defense against railroad honds.—When a holder 
of railroad bonds, indorsed by the State, seeks to enforce the 
State’s liability as indorser, the original misapprcpriation of the 
bonds being shown, the law casts on him the burcen of proving 
that he acquired them in good faith, for value, and in the usual 
course of business. Gilman, Nous & Co. ¢. Railroad C'o., 566, 

Same ; proof of notice.—In such ease, the presumption is of a want of 
notice, since it is not probable, though possible, that notice of the 
original fraud or illegality would be communicated to a subsequent 
holder, thereby defeating the transfer; and the burden of proving 
notice resting on the party who assails the title of the holder, it is 
not enough to show only that he acquired the bonds under cireum- 
stances which would have excited, in the mind of a prudent man, 

suspicions as to the title of his assignor. /b. 366. 

of proof as to consideration of conveyance assailed for fraud. 
When a creditor assails the validity of a conveyance by his debtor, 
or a conveyance whose consideration proceeded from his debtor, 
and his debt or demand is older than the date of the conveyance, 
the onus of pwoving a valuable consideration is cast on the grantee ; 
and if the consideration is averred to be a debt of the grantor or 
debtor, he must prove the existence and validity of such debt. 
Buchanan v. Buchanan, 55. 
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29, Seme.—When a ereditor attacks a conveyance on the ground of 
fraud, but does not deny or impeach the consideration as recited, 
he must aver and prove that the grantee had notice of the alleged 
fraudulent intent of the grantor, or participated in it; but, if he 
denies the consideration as recited, and alleges that the convey- 
ance Was in fact voluntary, the owus is on the grantee, as against 
autecedent creditors, to prove a valuable consideration suflicient 
to uphold it; and when the parties are near relatives, and the con- 
veyance Was executed while a suit was pending to subject the lands 
to the payment of the complainant’s debt, the grantee must make 
it plainly appear, to the satisfaction of the court, that it was a real 
contractof sale, upon a real and sufficient consideration. Lipscomb 
r. Me F Ilitn. fad. 

30. Burden of proof as te fraud or misrepreseutation.—On a sale of ma- 
chinery by a manufacturer, the contract being reduced to writing, 
andthe machinery delivered corresponding with the description 
therein contained, parol evidence is not admissible, in the absence 
of frand or misrepresentation, to vary the terms of the writing, and 
the burden of proving fraud or misrepresentation is on the pur- 
chaser. Wihstehead ¢) Lane & Bodh W Company, 3, 

31. Burden of proot as to navigahle river —When a party claims that a 
stream above tide-water, which was not treated as navigable by 
the United States surveyors, is in fact public and navigable, the 
onus of proot rests on him; and he must also state facts from which 
the court can draw the conclusion that the stream is navigable. 
Walkey e. Tae i. Lo, 

32. Proof of collateral fart. —Wheb a fact arises collaterally, the rules 
of evidence do not require as strict proof of its verity, as when it 
is directly i issue. Lige Association v. Nevitle, 517, 

ee Prout of insoles wed of decedent s estate —When notes and other pre- 
sumptive evidences of debt are duly tiled against a decedent's es- 
tate, exceeding in amount the available assets, the estate is, prima 
Jacie, insolvent; and proof of these facts sufliciently establishes 
the insolvency of the estate, when the question arises collaterally, 
although some of the claims may be litigated. 76. 3/7. 

34. Suflicieney and weight of proog.—The general principle is recognized, 
that when the evidence leaves a disputed fact in doubt and uncer- 
tuinty, the issue must be fonnd against the party on whom rests 
the burden of proof; vet courts and juries should rather weigh the 
testimony than count the witnesses, and should not render a deci- 
sion on a mere preponderance which fails to produce a proper con- 
viction in their minds. /#. 377, 

D. Neflies we op cireumstautial evidence.—The test of the sutliciency 
ot circumstantial evidence, in a criminal case, is not whether it 
produces as full conviction as would be produced by the positive 
testimony of a single credible witness, but whether it satisties the 
minds of the jury to the exclusion of every reasonable doubt. 
Banks Vv Wood i- Th Stele 9 Sasa. 

36 Saflien wen of cridence, and charge as lo conflict. —If the jury enter- 
tain a reasonable doubt as to the truth or falsity of any material 
fact constituting a part of the testimony in a criminal case, the 
defendant is entitled to the benetit of that doubt, however small 
may be its influence; but this principle does not extend to a con- 
flict in the testimony of two witnesses as to a collateral and im- 
material matter. White +. The State, 195, 


Marrers JcpicitALty KNown. 


o 


37. Municipal charter.—The charter of amunicipal corporation is a pub- 
lic statute, of Which courts will take judicial notice. City Council 
oF Moutgoue rye. Wright, All. 
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Navigable rivers.—The court judicially knows that there are no 
tidal streams in Jackson county; and Paint-Rock river ts, prime 
facie, nota public, navigable stream. Walker ¢. Alen, 456. 


OBJECTIONS. 


Watrer of obj clions to lh gal evidence.—* Parties may trv their con- 
troversies on illegal evidence, if they choose todo so 7” and. if they 
do not object to illegal evidence when offered, the court may prop- 
erly consider it. Moon's Adinte re. Crowd: rT, 49. 

Objection lo question ov ausier.—The allowance of an improper ques- 
tion to a Witness, against objection, is not an error which will work 
a reversal, when the record does not show that illegal evidence 
was thereby elicited and admitted. Callan ¢. MeDaniel, 96, 

(reneval objection to erideuce portly adimissihle.—A veneral objection 
to evidence, as “incompetent and trrelevant,’” may be overruled, 
if any part of the evidence is admissible, although a part is objec- 
tionable as secondary evidence. ayes ¢. Wood, 00. 

Objections to evidence; when and how made.—When interrogatories 
propounded to a party, asa witness in his own behalf, call for ille- 
gal evidence, objection should be taken before tiling cross-inter- 
rogatories; but this rule does not prevail, when the iHegality ot 
the evidence is unknown, or is only disclosed by the answers. 
Binford’s Adim’r ve. Dement, 401. 

Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions of 
the testimony sought to be suppressed. 2h. 497. 

Same.—Motious to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing Jy agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘rather loose practice has a tendeney to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.’ 7h. 447. 

Saine.—Objections to evidence can not be raised for the first time in 
this court, but are waived when not properly taken before the 
chancellor. Ib. 497. 


Opinion; Experts. 


Proof of handwriting. —A person who has seen another write, or 
who knows his handwriting, may express his opinion as to the 
genuineness of a disputed signature, though he be not an expert ; 
and experts may go further—may institute comparisons between 
the disputed writing and those admitted to be genuine, and give 
their opinion whether a particular writing or signature is genuine 
or forged. Moon's dine ve. Crowder, 29. 

To what witness me te stify.—A Witness may testify , usa Tract, that 
he ‘‘ knew and recognized the walk"? of another person. Beale ve. 
Pos 4, 2.3, 

Same.—On a trial under an indictment for infanticide, a witness who 
examined the dead body of the child may, though not an expert, 
testify that he ‘* considered it fully developed ;°" this being a mat- 
ter of fact open to observation, and the witness being subject to 
cross-examination as to his use of the words and his knowledge of 

their meaning. Jubhbard v. The State, 164. 
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49. As to consideration of decd.—Parol evidence is not admissible, at 
law, to contradict the recitals of a deed as to the payment of a val- 
uable consideration. Ey, rr, Demorille & Co. rv. Sowell, 14. 

50. Same.—The consideration clause of a deed is always open to unlim- 
ited explanation, except for two purposes: Ist, a party to the deed 
is not permitted to prove a consideration different from that ex- 
pressed, if thereby the legal effeetot the deed is varied; 2d, when 
payment of the consideration is recited in the deed, the grantor is 
not allowed, by disproving that recital, to establish a resulting 
trust in himself. W.oc WM. Railivnay Co. vr. Wilkinson, 286. 

51. Sene.—The owner of land having conveyed a lot to a railroad com- 
pany, reciting in the deed, as its consideration, ** one dollar’? in 
hand paid, ‘‘and the benefits which will arise to the grantor from 
the ownership by the grantee of the property hereby conveyed,”’ 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade a part of an 
adjacent lot belonging to the grantor, and to remove and rebuild 
that portion of his warehouse which was situated on the lot con- 
veved by the deed, and maintaining an action at law forthe breach 
of such verbal agreement. /b. 286, 

52. Pavol evidence raryieng on é rplainiiug decd. —As between vendor and 
purchaser, in the absence of fraud or mistake, the deed executed 
and accepted must be regarded as the sole memorial and expositor 
of the terms of the contract between them, and parol evidence can 
not be received to vary, contradict, or explain it. Rogers v. Pee- 
Ahi @, 420. 

53. Parol evidence re mooring aucbiguity, and identifying land sold.—As to 
the sutliciencey of parol evidence adduced in this case, showing the 
particular tract of land of which the purchaser was pews in pos- 
session, and thereby removing the uncertainty and ambiguity of 
description contained in the written contract, the court expresses 
no opinion, but cites the following cases: Chambers +. Ringstaff, 
69 Ala. 140; Ellis eo Burden, 1 Ala. 458; Mead v. Parker, 115 Mass. 
413; Holmes vr. Eraus, 48 Miss. 247. Thompson tr. Gordon, 455. 

54. Pavol trust in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and conyvineing:; and can not be received (Code, 
§ 2199) to engraft an express trust on a conveyance of lands which 
is absolute in its terms. Aelly vr. Narsner, 106. 

55. Same.—A trust in lands, created verbally, can not be established in 
equity, woless it is plain and unambiguous in its terms, and proved 
by clear and convincing evidence; and a trust in’ personal prop- 
erty, created verbally, and dependent entirely upon oral testimony, 
can only be established by clear and explicit evidence. Bailey ¢. 
Trin, 505, 

db. Payol evid eee rplaining promissor 4 note —A promissory note ought, 
regularly, to express on its face the time at which it is payable ; 
and if no time is expressed, or plainly manifested, and a blank is 
not left for the insertion of a day of payment at the option of the 
payee, resort may be had to extrinsic evidence, showing the cir- 
cumstances under which the note was exeeuted, and the design of 
parties in exeenting it, in order to explain an evident omission, 
and to fix the time at which it was intended to make the note pay- 
able. Boukin r. Bank of Mobile, 26.2. 

57. Same—A_ promissory note payable ‘* secenty-fire aster date,” nego- 
tiable and payable in bank, and proved to have been made for the 
accommodation of the payees, Who were commission-merehants 
in Mobile, to aid them in their business, and delivered to them by 
the maker, construed to be payable seventy-five dys after date ; 
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and parol evidence was held admissible, in aid of the evident 
omission, showing the character of negotiable paper, as to length 
of time of maturity, which the banks in the city would accept. 
Fb. 262. 

Parol evidence in aid af defer tive scription of lands in tax assess- 
ment aud deed.—Wheu lands assessed and sold for unpaid tuxes 
are described in the assessment, and also in the tax-collector’s 
deed, as ‘‘ two-thirds (7) of square $9 in Fisher’s tract,’’ without 
any other words of description or identification, the sale is void 
for uncertainty and indetiniteness ; and the ambiguity being patent, 
it can not be corrected or explained by extrinsic parol evidence. 
Dane e. Glennon, 1, 

Salk of mecchine ri; adimiss i} ity of pa ol crvidk wee te aficet writing. 
On asale of machinery by a manufacturer, the contract beige re- 
duced to writing. and the machinery delivered corresponding with 
the description therein contained, parol evidere* is not admissible, 
in the absence of fraud or misrepresentation, to vary the terms of 
the Writing. Whitehead rv. Law & Bodh UI Company, 3, 


PRESUMPTIONS. 


Possession as evidence of tith A plaintiff in ejectment may recover 
upon proof of possession merely, as against an intruder or tres- 
passer, or one whe dees not show a better right; but possession is 
presumed, in the absence of all evidence to the contrary, to be 
rightful, and in subordination to the true tithe; and the burden ef 
proving it to be adverse, as avainst the owner of the legal title, is 
on the party asserting it. Dothard ¢. Denson, 547. 

Same.—The open, notorious, and exclusive possession of land by a 
purchaser claiming it as his own, whether in trust or otherwise, is 
constructive notice to, all the world of his tithe, whether it be legal 
or equitable. Sawyers v. Baker, 49. 

Same.—The possession of personal property is prana facie evidence 
of title, or ownership ; and this principle ty plies to personal prop- 
erty belonging to the wife, whether the possession be in her, or in 
her husband as her trustee, or in both jointly in recognition of her 
riglit. Patterson v. KRieker, 406. 

Pr seimplion as te character apu if *s estate. —As a rule of evidence, 
personal property in the possession of the wife, or in the posses- 
sion of her husband as trustee for her, or in their joint possession, 
will be presumed to be held as part of her statutory estate, under 
the laws which have now been of force for more than thirty vears, 
unless affirmatively shown to be an equitable estate. 7h. 406. 

Pri sminptron asto common law.—tIn the absence of proot to the con- 
trary, our courts will presume that the common law prevails in 
Pennsylvania, Illinois, or any other State having a common origin 
with our own.  Jririn vr. Bailey, 467. 

Presumption from lapse of time.—Atter the lapse of twenty vears 
from a sale by an executor and trustee. during which period the 
purchaser held open, notorious, and uninterrupted adverse pos- 
session of the land, although the title of the remainder-men might 
not be barred, if the power was not legally executed; vet a pre- 
sumption would arise tn favor of the regularity of the sale, and the 
court would incline to draw inferences favorable to its validity. 
Matthews v. MeDade, 378. 


ls to pie sumption hmnplt d from failuve to call witness.—There is no 


rule of law which requires that, in cases of larceny or burglary, 
based on circumstantial evidence, the person who last had the 
rightful or innocent possession of the stolen property must be ex- 
amined as a witness for the prosecution, or raises a presumption 


. 
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favorable to the defendant's innocence from the failure to examine 
such person as a witness. White r. Stale, 195. 

67. Use of deadly weapon; presumption of mealice.—From the use of a 
deadly weapon, the law infers an intent to kill, or to do grievous 
bodily harm: and if the circumstances do not show excuse, justifi- 
cation, or immediate provocation, the presumption of malice is 
conclusively drawn. Sylvester ¢. The State, 201, 


PRIMARY AND SECONDARY. 


Os. Proof of trtle to }* rsoually hy wy iHHing.—Although a recovery of per- 
sonal property may be had on proot ef possession, in the absence 
of countervailing evidence; vet, if the plaintit? undertakes to prove 
title by a written instrument, he niust produce it, or satisfactorily 
account for its non-production: and if the instrument is produced, 
and has attesting Witnesses, its execution can not be proved by a 
third person. Path rxon vv, Ki he wr. Hits, 

60. Constable's hound; secondary proof of.—There is no statute requiring 
or authorizing the recording of a constable’s bond, although it is 
required to be * approved by the judge of probate, and kept tn his 
office * (Code, 9 764); and without such statutory authority, the 
mere recording of it does not make the record competent evidence 
as acopy; to make such record admissible evidence, it must be 
proved to a correet copy, after a proper predicate has been laid for 
the introduction of secondary evidence. Martin v. Hall, 587. 

70. Sale of decedeut’s lands, nuder probate decree. —When a purchaser of 
lands, at a sale mule by an administrator, files a bill in equity, in 
the nature ofa bill for specific performance, to compel a convey- 
ance of the legal tithe by the heirs, and the averments of the bill 
are denied, the gevs of proving the facts necessary to support the 
order and sale is on the complainant; and these facts are properly 
proved by a transcript from the reeord of the Probate Court, if in 
existence; and if the record has been lost or destroved, it must be 
proved as other disputed facts are proved. Gilchrist e. Shackel- 
Jord, - ie 


Pas 
ReEcorRDS. 


41. Krasure or allevation in re rord offered in evidence —When a record, 
or other written instrument offered in evidence, presents the ap- 
pearance of an erasure or alteration, and there is ground of sus- 
picion as to it, whether shown by inspection or by extrinsic evi- 
dence, the party offering it is required first to remove the suspicion 
by explaining the erasure or alteration: but, where the erasure or 
alteration bears no such ear-mark of fraudulent intent—as in this 
ease, Where the date of a will admitted to probate appears to have 
heen changed from IS75 te 1875, and the record elsewhere shows 
that the testator died prior to 1875—the better doctrine is, that the 
change or correction will be presumed to have been made at the 
time the instrument was exeeuted. Martin ce. Ning, 554. 


VARIANCE. 


72. In prosecution for embezzlenun at.-- Where the indictment alleges that the 
defendant embezzled property which came to his possession as the 
agent of S., while the proof shows that the property was placed in 
his possession by one ‘T., who was the bailee of S., to be delivered 
to S., the variance is fatal, unless it is shown that 8. ratified or 
recognized the appointment. Washiugton vr. The State, 272. 

73. Misnomer and variance.—The mere mnis-spelling of a hame, whether 
of the defendant or a third person, does not vitiate an indictment, 
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and is not a fatal variance, unless the difference causes a material 
change in the pronunciation of the name. Underwood vr. The 
Slate ~ eae 

74. In chaneery.—Evidence alone, without corresponding allegations in 
the bill, does not entitle the complainant to any relief. Junkins vr. 
Lovelace, 0028: Gilehvist vo Shacks lford, re 


EXECUTION. 


lL. Liew; how affected hy delay ov suspeusion.—As against the defend- 
ant in execution, his heirs, or persoual representatives, the lien of 
an execution is not lostor suspended by the plaintiffs direction to 
the sheriff to hold it up, since they ean not be thereby prejudiced. 
Keel ¢. Larkin, 44. 

2. Sale of lands after defendant's death—When an execution is re- 
ceived by the sherif! during the life of the defendant, and its lien 
is preserved as authorized by the statute (Code, $9 3215, 2653), 
lands may be sold under a levy made after his death, as if he were 
still alive. Jb. 494. 

3. Nal of neorlygaged lends ander erecution.—When mortgaged lands 
are sold under exceution against the mortgagor (Code, § 5209), the 
purchaser acquires the entire interest of the mortgagor, exeept his 
statutory right of redemption; and if this right is not exercised 
Within the two vears allowed by law, and the mortgagee then ob- 
tains a conveyance from the purchaser, the entire title, legal and 
equitable, is united and vested in him. Juvkias ¢. Lovelace, 800 


EXECUTORS AND ADMINISTRATORS. 


& Keeping estate loge ther vnder will s whether pre sonal trasis or erceu- 
tovial duties ave coufecred.—Testamentary provisions authorizing 
and direeting an executor to keep the estate together for tke term 
of ten vears, cultivating the lands with the labor of slaves, and, at 
the expiration of that term, to sell all the property not specifically 
bequeathed, and divide the proceeds of sale among the several leg- 
atees, construed in the light of the statutory provisions which, in 
1863-4, authorized the Probate Court to confer similar powers on 
executors, do not impose personal trusts upon the executor, but 
duties and powers strictly exeeutorial, Which he could not exer- 
cise without the grant of letters testamentary, and which might 
be exercised by an administrator with the will annexed. Fousirorth 
vr. White, 224. 

Purchase hy executor at his own sale, ov trom his rendees when set 
aside. —A purchase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the agency 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale to a third person, he may afterwards purchase 
from his own vendee, and thereby acquire a good title, though 
the transaction will be jealously scrutinized by a court of equity. 

Ib. 224. 

3. Contracts of exvccutor an carrying on business for vstate.-—When an 
executor continues to carry on, under powers conferred by the will, 
the business in whieh his testator was engaged, he is personally 
liable on his contracts, and persons who deal with him can not 
charge the estate with his debts; but the estate is bound to in- 
demnity him on account of debts properly incurred in carrying on 
the business; and, when he is not in default to the estate, the 
creditors may be subrogated to his right of indemnity; and when 


» 
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this is effected by a private arrangement between the parties, a 
court of equity will sanction and uphold the transaction. Jb. 224. 

Sale of lauds by administrator. An administrator's power to sell 
the lands of his intestate is purely statutory ; and unless he files a 
petition, containing the necessary averments’ to give the Probate 
Court jurisdiction to order v sale. that court can make no valid or- 
der of sale, save when .the parties in interest are ail adults and of 
sound mind. AQ sale amade without a valid order, based upon a 
proper petition filed, and upon depositions taken as in chancery 
cases, is absolutely void, and confers no title; bat, if the parties 
are all adults, and of sound mind, it is not necessary. ina collat- 
eral attack, that the record shall show that the proof was taken 
by deposition. Guleliaist eo Shackelford, >. 

Suits: by foreign ergentors oi adiministrators.—Under the statutes 
which were of foree in IS67 (Rev. Code, $9 2205-4). a foreign ex- 
ecutor or adipinistrator on the estate of a person whe, at the time 
®of his death, was not an inhabitant of this State, but had property 
here, Was not authorized to maintain a suit here, if letters testa- 
mentary or of administration had been granted bere: and under 
the law as since amended Code, $$ 2657-38), while he is author- 
ized to maintain suits and recover property here, on compliance 
with prescribed conditions, notwithstanding the prior appointment 
of a domestic adiministrator, the statute expressly declares that, 
‘before a judgment is rendered in his favor, he shall prove to the 
court that he has complied in all respects with these conditions, 
and, failing to do so, can not recover.” Harris ¢. Moore, 50%. 

Seme.—in a suit brought by such foreign executor or administrator 
without a compliance with these statutory conditions, his bill be- 
ing dismissed by the chancellor on other grounds, although his 
right to maintain the suit was denied by special plea; this court 
is bound to attirm the decree. although the statute of limitations 
has since barred a recovery by the domestic administrator. Jb, 
307. 

Sale ander power 7D mortgage, hy Pore ‘que ndiministrator.—m—A foreign 
administrator, Who has not given bond and had his letters recorded 
here as required by statute (Code, $9 2657-40), has no authority to 
execute a power of sale contained in a mortgage given to his intes- 
tate, as a domestic administrator may (/6. 9 2198); anda sale by 
him, under the power, neither cuts off the right of redemption, 
nor affects the right of a junior mortgagee to be let in to redeem, 
Sloan v. Brothingham, IND, 

Net ini ha ratification hy heirs aud domestic administrator.- Though 
such sale is unauthorized and irregular: vet, if it is ratified 
by the heirs, next of kin and domestic administrator, and the pro- 
ceeds of sale are properly applied by the foreign administrator in 
the due course of administration, the purchaser will be regarded as 
an equitable assignee of the mortgage and secured debt, and will 
be subrogated to the rights of the heirs and the domestic adminis- 
trator. Jhb. 589, 

Limitation or ‘action — agatust sureties on Administration bond.—Un- 
der the statute which prescribes six vears as the limitation of ** ae- 
tions against the sureties of executors, administrators or guardians, 
for any misteasanee or malfeasance whatever of their principal, 
the time to be computed from the aet done or omitted by their 
principal which fixes the liability. of the surety (Code, § 5226, 
subd. 7); the word actions, being liberally construed, includes a 
summary execution against the surety, on the return of * No prop- 
erty found’ on an execution issued on a decree against his princi- 
pal; the statute begins to run from the rendition of the decree 
against the principal; and when the decree is revived, no execu- 
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tion having issued on it before reviver, the statute-is available to 
the sureties as a defense against a summary execution on the re- 
vived deeree, issued more than six vears after the rendition of the 
original decree. Martin «. Tally. 24. 

10. Conelusiveness vf decres agarust administrator, teagaenst his 2ereties. 
A decree rendered against an adgiinistrator, on tinal settlement of 
his accounts, is equally conclusive on his sureties, in the absence 
of fraud or collusion, as to the matters of account, but not as to the 
rochowot the bond, or other defenses personal to the sureties : and 
When such decree is revived against the administrator, the revivor 
is equally conclusive ou his sureties, exeept as te such personal 
defenses, atthough they were not partles to sueh reviver, and had 
ho right to appear and defend against it. J). x4. 

ll. Parties to settlement: presimptions arm ervov.—On tinal settlement 
of an executor’s accounts, when the record shows that the 
decedent left a widew and miner child surviving him. and 
the deeree recites that the imlant. “under the constriction 
of the willof the deceased. is not a necessary party to the 
settlement.” but the willitself is nat set out. nor its provisions 
any where shown by the record; this cotfrt can not assume, con 
trary to these recitals, that the deeedent died intestate, thereby 
making the child a necessary party asa distribntee, nor that the 
will, properly construed, made the child a necessary party asa 
legatee or devisee. Pinned «ro Werhorn. 3s. 

12. Jurisdiction of Prohate Court in matter of trusts: conclusireneas | 
decree. —Where the will confers on an executor personal trusts, 
Which may not expire when his executorial duties cease, and 
Which can not be finally settled until, on the termination of the 
Widow's [fe-estute, the property is delivered to the remainder- 
men, unless the executor and trustee resigns, dies, or is removed ; 
While the Probate Court may make a final settlement of his ae- 
counts as executor, and the deeree would be conclosiveson the 
Widow, whe was a party to it; vet, as te the matters connected 
with the trust. the court would be without jurisdiction, and the de- 
cree rendered would be no protection to the executor in any future 
litigation with the remainder-men who were not parties to it. 
Ti, 5S, 

13. Ryuitable reliet agqaiust settleinment.—When a final settlement of an 
executors accounts has been made in the Probate Court, no trusts 
being invelved, and ne fraud inyputed, a court of equity will not 
re-open the settlement, unless some special cause for its Interposi- 
tion is shown. Foeworth ef White, 224. 

l4. Same; on grove’ of frand.—Where an administrator, on tiling his 
accounts for settlement, wrote to his sister, who was a distributee 
of the estate, and resided in Texas, informing her that her interest 
in the estate Was a specified sum, about one-tifth of its actual value 
in faet, and inclosing a receipt for that sum, to be signed by her, 
Which would operate as a release. and which was signed and re- 
turned to him, and the moneys paid; held, that this was a fraud, 
against which a court of equity would grant relief by setting aside 
the settlement, and that the administrator could not be heard to 
say that the distributee, in relying on his representations, and fail- 
ing to appear and contest the settlement, was guilty of negligence 
or other fault. Humphr ys Burl sow, 1. 

15. When distributors may Nile, without adminisivation.—As a general 
rule, distributees or next of kin can not, in the absence of an ad- 
ministration duly granted, maintain a suit at law or in equity for 
the mere purpose of administration, nor, in the absence of special 
circunistances, maintain a suit for the collection of personal assets : 
and although there are exceptional cases, in which a court of 
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19. 


20. 


equity will decree distribution directly to the next of kin, without 
the intervention of an administrator, when it is clearly shown that, 
if one were appointed, his only duty would be distribution; vet 
such relief will not be granted at the instance of the next of kin of 
a deceased adult legatee, upon a mere general allegation that there 
are no outstanding debts against his estate, when such allegation 
is made upon information and belief merely, and it is not shown 
that the information was obtained from persons having knowledge 
of the facts. Sullivan ev. Lawler, OS, 

When distributees or administrator may or must sve.—-When there is 
an administrator of the estate of a deceased legatee, he is the 
proper person to sue for the legacy ; consequently, the next of kin, 
or x ell “sere of his estate, can not join in a bill with the surviving 
legatees, making the administrator a defendant. J. 68, 

When distributees may maintann sul against administrator and debtors 
jointly. —The distributees of a decedent’s estate can not maintain a 
bill in equity against the personal representative and debtors of 
the estate jointly, without alleging fraud and collusion between 
them, or a refusal by the personal representative to sue for and 
collect the debts. 7b. 68. 

Suits by administrator or distributees; who may sve.—The title to the 
personal effects of a decedent, and the right to maintain personal 
actions, are devolved by law on the personal representative; and 
the general rule is, that he alone is authorized to demand, receive, 
collect, disburse and distribute the personal assets and claims of 
the estate; and while there are recognized exceptions to this rule, 
in which administration may be dispensed with, and other cases 
in whigh, the personal representative being estopped, or under dis- 
ability to sue, a court of equity will lend its aid for the discovery 
and utilization of assets, a bill by distributees must aver the facts 
necessary to bring the case within one of those exceptions. Sul- 
livan v. Lawler, 72. 

When distributees may sue, without administration.—The general rule 
is, that distributees, or next of kin, can not maintain a suit for the 
mere purpose of distribution, until letters of administration have 
been granted on the estate of the decedent; and this rule must 
prevail, unless facts are atlirmatively shown which bring the par- 
ticular case within the recognized exception dispensing with an ad- 
ministration when it would be a useless ceremony. Sullivan v. 
Lauler, 74. 

Same.—Where the testator devised to his widow a life-estate in all 
his property, and directed *‘ the balance ”’ of the estate at her death 
‘*to be sold, and the proceeds to be equally divided among his 
children,’’ making his widow executrix ; administration on his es- 
tate, after the death of the widow,is necessary, before the remainder- 
men can maintain a suit in theirownnames. Jb. 74. 


EXEMPTIONS. 


i. 


Governed by what law.—As against creditors, the right to a home- 
stead or other exemption, its value and extent, must be determined 
by the law which was of force when the debt was contracted ; and 
when the creditor is a surety, by the law which was of force when 
his liability was assumed. Aeel v. Larkin, 493. 

Same; renewal of debt, or change of varties.—The mere renewal of a 
debt, or the novation of an old debt by a new one, does not affect 


the debtor’s right of exemption; but, when a new liability is 
created, by reason of change of parties, or otherwise, and it is 
taken in full payment and discharge of the original debt, the right 
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of exemption is measured by the law in force at the date of the 

new obligation. Jb. 490. 

‘outest of claim of homestead eae mplion; where originated and tried, 

When an execution, issued on a judgment in the Cireuit Court, is 

received by the sheriff during the life of the defendant, but is not 

levied until after his death (Code, § 5215), and a homestead is 
thereupon claimed by the widow: the execution and claim are 
properly returned into the Circuit Court, where a contest of the 
claim may be originated and tried: and it is not proper that the 
contest should be originated in the Probate Court, and certitied to 

the Circuit Court for trial. 7b. 498. 

Tain oF homestead eat uiption hu wid Te proceedings nnder.—When 

a homestead exemption is claimed by the widow, in lands on which 

an execution, received by the sherit! during the life of the defend- 

ant, is levied after his death, the proceedings for its allotment 
should be governed by seetion 2832 of the Code, and not by see- 

tion 2841. Th. 49.3. 

Tlomestead ene meption; cen paneyn—A elaim of homestead exemption 
can not prevail, without averment and proof of oeccupaney.  Lywe’s 
Adin’r vr. Wann, 43. 

Waiver of homestead cremption.—Under the statute approved March 
4th, 1876 (Code, § 2848), a waiver of a right of homestead exemp- 
tion is required to be made ** by a separate instrument in writing ;"’ 
consequently, a waiver embodied in an ordinary promissory note, 
though attested by one witness, is invalid and inoperative. Baker 
ve. Keith, 121. 

Contest oF claim of homeste ad eve miption; whe re tris d.—When ? home- 
stead is allotted to the surviving ehild of a decedent, by commis- 
sioners appointed by the Probate Court, and the allotment is con- 
tested by a creditor, that court has no authority to try the issue 
(Code, 99 2838, 2841), but should certity it to the Cirenit Court for 
trial at the next term. 76. 727, 

Remedy of cveditor to enforce wairer.—As to what is the proper rem- 
edy of a creditor, in whose favor a valid waiver of homestead ex- 
emption has been executed by a debtor since deceased, the waiver 
not having been enforced during his life, and his estate being de- 
elared insolvent, guerre? ‘* Possibly legislation is called for on this 
subject.” Jb. 127. 

Tlomests ad eve miplion in favor of decedent s minoi child: how aff cled 
hy insolvency of estate.—Where «a deceased debtor left no surviving 
widow, but a minor child as the only member of his family, such 
child had a right to oceupy the homestead during minority, and, 
if the estate was declared insolvent during such minority, the 
homestead estate vested absolutely in the child, under the provis- 
ions of the act approved April 25d, 1875 (Sess. Acts, p. 64, § 15); 
but, if the child attained its majority before the estate was re- 
ported insolvent, the right of homestead terminated with its mi- 
nority, and was not revived and enlarged into anabsolute estate 
by the subsequent insolveney. 7h. 727. 

(‘laim of homestead exemption, and contest thereof; where tris d.—Un- 
der statutory provisions (Code, §§ 2838, 2841), the Probate Court, 
or the judge of probate, has no jurisdiction to try any contest as 
to the right of homestead exemption, but is required to certify the 
issue to the Circuit Court for trial, whether it arise on an allotment 
made by commissioners, or on an application made to the court 
under circumstances which dispense with the necessity for the ap- 
pointment of commissioners. Farley ¢. Riordon, 128. 

Kvceptions to widow's claim; when filed.—A contest of the widow’s 
claim toa homestead exemption can only be originated, in the Pro- 
bate Court, by the filing of written exceptions to the allowance of 
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the claim, or of the allotment, as the case may be; which must be 
filed, when made to the allotment, within ‘ thirty days after the 
expiration of the sixty days”? allowed them for making their allot- 
ment and report; and within thirty days, when the claim is made 
by petition under circumstances which render the appointment 
and report of commissioners unnecessary, all the facets being pre- 
sented by the pleadings. 7h. 728, 

2. Sawe.—If exceptions are not filed within the prescribed time, the 
court has no power to allow them to be filed afterwards; and an 
order of continuance, though made by consent, and stated ina sub- 
sequent entry to have been made ** without prejudice,’” does not 
enlarge the time within which exceptions may be filed. 7b. 128, 

Ib. .Uienatyou of homestead : siqpuatire aud acknowledqucnul hy wife. 

Under the provisions of the ¢ onstitution of 1868, prior to the pass- 
age of the act approved April 25, 1875, a mortgage, or other alien- 
ation of the homestead, acknowledged by husband and wife, and 
certified in the form prescribed hy the statute for ordinary convey- 
ances, Was sufficient to convey the homestead. Batts +. Brough- 
04, 
14. Cleat of eo mpl pe rsonal property; how contested.—When a deeclara- 
tion and claim of exemption in and to specitic articles of personal 
property has been filed in the office of the judge of probate of the 
county, a levy can not lawfully be made upon the property (Code, 
§ 2850). unless the plaintiff in the process first makes atlidavit and 
vives bond as prescribed by the statute; and if a levy is made with- 
out the performance of these conditions precedent, it will be set 
aside on motion. Totten & Brow rv. Sale & Co., G&S. 

1S. Same.—bLf a bond is not given belore or at the time of the levy, it 
can not be subsequently supplied onthe hearing of a motion to set 
aside the levy; and a bond of indemmity, given to the sheriff for 
his own protection in making the levy, is not a compliance with 
the statute. Jh. 488. 


FRAUD. 


—" 


fon, oy 


lL. Equitable velicf against srand.—Fraud vitiates any and every trans- 
action into which it enters, even the most solemn contracts, and 
the judgments or decrees of courts of the highest jurisdiction ; and 
when a fiduciary relation exists between two persons, which ren- 
ders it the duty of one to communicate to the other full information 
of all facts within his knowledge, the failure to do so is a fraud, 
against which a court of equity will grant relief. Mamphreys ¢. 
Burl son, |, 

Alli gations of meisrepre senlatious not showin ij “end. —In a bill filed 
by a stockholder in an incorporated building and loan association, 
asking an account and redemption under a mortgage which he had 
executed to the association, averments in these words, ‘* Your ora- 
tor’s purpose in obtaining said shares of stock in the outset was to 
enable him to borrow the money, and not as an investment in the 
stock, and this purpose was well known to the officers of the com- 
pany; and orator was moved to borrow the money, and pay this 
$75 per month, by the statements and caleuk itions made by said 
oflicers, and given to him, that this stoek would be worth $200 per 
share after the one-hundredth installment was paid in, and he be- 
came a shareholder by the purchase of stock for the above pur- 
pose, and under the foregoing representations,’’—show only the 
expression of an opinion or judgment on a matter which was 
equally open to both parties, and do not amount to a charge of 
fraud or willful misrepresentation. Lake +. Security Loan Associa- 
tion, 207. 
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l. Agreement hy mortgagee to redeem Trom pure haxer, for mortgagor. 
An agreement or promise by the mortgagee to redeem the lands 
from a purchaser at execution sale, for the benefit of the mort- 
gagor, and to allow him to redeem on repayment of the amount 
advanced, with interest, and the balance due on the mortgage debt, 
is Within the statute of frauds (Code, § 2121), and can not be en- 
forced unless a compliance with the requisitions of the statute is 
shown; and the re-payment of the money does not take the case 
out of the statute, unless possession Was also taken and held under 
the contract. Jauwkins vo Lovelace, J0o, 

2. Pleading statut’.—The statute of frauds, as a defense in equity 
to a bill whieh seeks the specifie performance of a contract re- 
lating to lands, must be pleaded, unless the bill shows on its 
face that the contract is obnoxious to the provisions of the statute. 
Baik 4 C. 1; a in, WN, 


= 


RAUDULENT CONVEYANCES. 


1. Sure ty’s rights, “as against fraudulent and roluntary cone yances.—A 

surety is a creditor, within the meaning of the statute of frauds 

(Code, § 2124), and entitled to protection against fraudulent and 

voluntary conveyances, from the time when his contingent liabili v 

Was assumed, although he has no technical right of action until 

he has paid the debt. Neel e. Larkin, 490. 

‘alidity of COMPEC YORE assailed tor fraud : burden of proof as to con- 

sideration.—When a creditor attacks a conveyance on the ground 

of fraud, but does not deny or impeach the consideration as recited 
he must aver and prove that the grantee had notice of the allege: 
fraudulent intent of the grantor, or participated in it; but, if he 
denies the consideration as recited, and alleges that the convey- 
ance Was in fact voluntary, the ones is on the grantee, as agaiust 
antecedent creditors, to prove a valuable consideration sufficient 
to uphold it; and when the parties are near relatives, and the con- 
veyance Was executed while a suit was pending to subject the 
lands to the payment of the complainant's debt, the grantee must 
make it plainly appear, to the satisfaction of the court, that it was 

a real contract of sale, upon a real and suflicient consideration. 

Lipscomb v. McClellan, 151, 

3. Same.—When a creditor assails the validity of a conveyance by his 
debtor, or a conveyance whose consideration proceeded from his 
debtor, and his debt or demand is older than the date of the con- 
veyance, the onus of proving, a valuable consideration is cast on 
the grantee ; and if the consideration is averred to be a debt of the 
grantor or debtor, he must prove the existence and validity of such 
debt. Buchanan v. Buchanan, 55. 

4. Conveyance to creditor ; when fraudulent as to others. —A conveyance 
or sale by an insolvent debtor to one of his creditors, in payment 
of an existing debt, will not be held fraudulent as against other 
creditors, because of an actual fraudulent intent on his part, unless 
the creditor had knowledge of that intent, or participated in the 
fraud. Lyne’s Adin’r v. Wann, 43. 

5. Same ; when allowed to stand as valid security,—When a conveyance 
is assailed by creditors on the ground of fraud, and the grantee is 
not implicated in the fraudulent intent of the grantor, the convey- 
ance will be allowed to stand as a valid security to the extent of 
the actual consideration proved to have been paid. Jb. 43. 

6. Voluntary conveyance ; parol evidence as to consideration.—A volun- 

tary conveyance is void as to the existing creditors of the grantor, 

and parol evidence is not admissible, at law, to contradict its re- 
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citals as to the consideration. Hence, the grantee, claiming that 
the deed was founded in fact on valuable consideration, would be 
without legal remedy against an attaching creditor of the grantor, 
and the levy of the attachment would be no obstacle to a reforma- 
tion of the deed in equity. Berry, Demoville & Co. v. Sowell, 14. 

7. Trust in fraud of creditors. —When lands are conveyed by a debtor 
to his wife or child, with the intent to plaee the property beyond 
the reach of his creditors, and to be held in secret trust for his own 
benefit, neither he nor his heirs can enforce the trust. Kelly r. 
Karsuer, 106, 


GAMING. See Criminar Law, 11, 12. 
GARNISIIMENT. See ArracuMeEnt. 
GUARDIAN AND WARD. 


lL. Non-residence of quardian.—The fact that a guardian is a non-resi- 
dent when a decree is rendered in his favor, for the use of his ward, 
does not justify the inference that he was also a non-resident at the 
time of his appointment, but the court will presume, if necessary, 
that he changed his residence after his appointment ; and even if he 
was a non-resident when appointed, the appointment would not be 
void, but only irregular and voidable. Martin v. Tally, 23. 

2. Conclusiveness of decree.—ln a proceeding to enforce a decree ren- 
dered in favor of a guardian for the use of his ward, by summary 
execution against the sureties on the defendant's bond as adminis- 
trator, the recitals of the decree are conclusive as to the fact of the 
guardian’s appointment and its regularity, and they ean not be 
impeached or questioned. /h, 23. 


HABEAS CORPUS. 


1. Who entitled to.—A person who is in the county jail, under a mit- 
fimus issued by a justice of the peace, before whom he was brought 
on a charge of vagrancy, and, demanding a trial by jury, was re- 
quired to give bond for his appearance at the next term of the Cir- 
cuit Court, and committed to jail on failing to give such bond, is 
not entitled to the writ of habeas corpus. Ex parte Dunklin, 242. 


HOMESTEAD. See Exemptions. 
HUSBAND AND WIFE. 


1. Remoral of disahilities of eoverture by decree of chaneellor;: ertent or 
powers conferred by deeree.—Under the provisions of the statute ap- 
proved February 10th, 1875 (Code, § 2731), chancellors are au- 
thorized, either in term time or vacation, on the filing of a proper 
petition and regular proceedings had under it, ‘* to relieve mar- 
ried women of the disabilities of coverture, as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal prop- 
erty, and to sue and be sued as femmes sole; "’ but a decree ren- 
dered under this statute removes the disabilities of coverture only 
to the extent particularly specified in the statute, and does not 
confer on the petitioner the power to make general contracts. 
Cohen v. Wollner, Hirschberg & Co., 233. 

2. Same; averments of petition.—When a petition is filed under this 
statute, it must AP oot that the petitioner has u separate estate, 
statutory or equitable; and the omission of such averment, it be- 
ing a jurisdictional fact, renders the entire proceeding void. 
Th. 233. 

43 
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Conveyance of wife's prope rtu.—Property belonging to the statutory 
estate of a married Woman, whether real or personal, can only be 
disposed of in the particular mode prescribed by the statute; that 
is, by the joint convevance in writing of herself and ber husband, 
attested or acknowledged as prescribed. Pollak & Co. . 
(irares, 347. 

Same; sale or exchange of horse. —Ui the husband purchases a horse 
with money belonging to the wife's statutory estate, not taking the 
title to himself, the legal title vests in the wife; and a subsequent 
exchange of the horse for another, not consummated by writing 
signed by husband and wife jointly and attested or acknowledged), 
though made with the assent of the wife, does not divest her title 
to the first horse, nor vest in her any title to the second. Jb. 347. 

Purchase hy hushand, tor wife ; tithe nol passing to he r—if the hus- 
band buys personal property at the request of the wife, but pays 
the price with money borrowed by him on bis own credit, the title 
vests in him, not in his wife: and the subsequent re-payment of 
the borrowed money, with money belonging to the wife's statutory 
estate, does not change the title, nor ereate in the wife any interest 
in the property which she ean assert at law as against his creditors. 
Th. 347. 

Pre sumption as lo character OF mere *» estate—As a rule of evidence, 
personal property in the possession of the wife, or in the posses- 
sion of her husband as trustee for her, or in their joint possession, 
will be presumed to be held as part of her statutory estate, under 
the laws which have now been of foree for more than thirty vears, 


unless affirmatively shown to be an oquitable estate. 4alterson v. 
Kicker, 406. 
Use of wife *s funds hy hushand: wheth conversion or investment. 


When the husband purchases property at an administrator's sale, 
and is allowed a credit on his purehase to the extent of his wife's 
distributive share of the estate, this is not an investment for the 
wife, but a conversion of her interest, and renders him her debtor 
forthe amount. Lywe’s Adivty ec. Wann, be. : 

Same: as consideration of COKE Uy Tie to wife. —T! the husband re- 
ceives moneys belonging to his wife's statutory estate, and con- 
verts them to his own use, thereby becoming a debtor to her to 
that amount, this constitutes a valuable consideration to support a 
subsequent conveyance to her; but he is yt liable for interest 
on such moneys, bor for property belonging to her which he re- 
ceived, but which be is not shown to have sold and converted to 
hisown use; and as to these items, the conveyance would be with- 
out a valuable consideration. 7h. 42. 

Husband’ s ares rite vl, wot binding " ile wr hes prope ly.— The lands 
of the wife having been sold and conveyed by the joint deed of 
husband and wite, not containing any covenant or warranty as to 
quantity, a writing signed by the husband alone, more than a vear 
afterwards, not founded on any new consideration, and agreeing to 
a re-survey of the lands with a view to the correction of any mis- 
take as to quantity, can not impose anv liability on the wife, or 
prejudice ber rights in auy way. Rogers v. Peebles, 529. 

Hushand’s assent to embankment cauUsing Jamag fo ow ife's lands. 
The assent of the husband to the construction or continuance of an 
embankment ou the adjacent lands, causing continuous injury to 
his wife’s land, can not bar or preelude her from maintaining a 
suit in equity to enjoin and abate it. Nininger vr. Norwood, 277. 
Wife *s equitable estate: how off led hy change of domicile —When the 
Wile is possessed of an equitable separate estate in property which 
accrued to her elsewhere, the character of her estate is not changed 
by the removal of herself and husband to this State, bringing the 
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property with them, and the acquisition of a domicile here; and 
on ‘r subsequent death intestate, the title and ownership of the 
property devolve upon her pers« mal representative or heirs at law, 
to the exelusion of the husband. J/rwin ¢. Bailey, 467. 

2. Renunciation of marital rights by husband. —At common law, the 
husband might renounce his marital rights in and to his wife's 
property ; and the effect of such renuciation was, that the property 
became the equitable estate of the wife, as if he had first reduced 
it to possession, and then made a gift of it to her, Ib. 467. 

13. Removal of hushand as wife's trustee.--Where the husband has pre- 
cluded himself from asserting bis rights as trustee for his wife, and 
has abandoned her, taking up his permanent residence in a foreign 
country, a court of equity will remove him, at the instance of the 

wife, seeking to enforce her rights. and appoint another trustee for 
her. Sloan rv. Frothingham, 589. 

14. Ann wity to husband aud wife during their joint lives, and to survivor 
Sor life, payable to husband ** for their mutual le nefit;” wife's inter- 
est iv. —Where an annuity is created by deed, charged on lands, 
and secured by mortgage, in favor of husband and wife during 
their joint lives, and to the survivor for life, and is made payable 
to the husband ‘ for their mutual benefit ;"° the husband does not 
take the entire interest during the joint lives of himself and wife, 
but he and his wife take by moieties; he reeeives and holds her 
portion as trustee for her, is liable to account to her for it, and can 
not make it his own, nor make an assignment or transfer which 
would affect her rights; and she has such an interest as entitles 
her to maintain a bill in equity to foreclose the mortgage, and to 
redeem from an older mortgage on the lands. Jb. 489. 

d. Bill hy hushand and wife ‘ aud dismissal thereot by hushband.—A bill 
filed in the names of husband and wile jointly, to enforce payment 
of an annuity charged on lands, and made payable to the husband 
for the mutual benefit of himself and his wife during their joint 
lives, is the bill of the husband alone: and a dismissal of the bill 
by him. on compromise with the defendant, docs not prejudice the 
rights of the wife, nor bar her from maintaining another bill to 
enforce payment of her partof the annuity. Jb. 5&8", 

16. Statutory pro sions as to partes, in suits by married women.—The 
statute Which provides that a married woman ‘must sue or be 
sued alone, when the suit relates to her separate estate" (Code, 9 
Zse2), applies only to actions at law, and has no reference to suits 
in equity. Sawyers vr. Baker, 44 

Rules of practice as to parties, on etits hy married women.—TVhe lth 
Rule of Chancery Practice, adopted in January, 1877, providing 
that ‘all bills.and petitions by married women, in reference to 
their separate estates, shall be cxhibited in their own vames, if 
over twenty-one years of age, or relieved of the disabilities of 
coverture"" (Code, p. 163). was intended to carry out the legisla- 
tive policy indicated by the said act approved March 4th, 1876, 
since inoperative because omitted from the Code of 1876; and while 
said rule applies equally to all separate estates, whether statutory 
or equitable, it extends only to eases in which, prior to its adoption, 
it Was necessary that a married woinan should sue by her next 
friend, and does not apply to cases in which if was necessary or 
proper that she and her husband should join as co-complainants. 
Th. 49. 

Joinder of husband and wife as plaintifis.—As decided in this ease 
on a former appeal (66 Ala. 242), the wife is a proper and neces- 
gary party toa bill filed by the husband, see king the apecifie per- 
formance of a contract for the sale of a tract of land, when it ap- 
pears that the purchase-money was paid with funds belonging to 
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the wife’s statutory estate, though the title-bond was taken in the 
name of the husband; and if the evidence establishes the case 
made by the bill, the title should be vested in the wife by the de- 
cree of the court for a speeitic performance. 1h. 49 


INDICTMENT. See Criminar Law, 13-16. 


INFANTS. 
1. Contracts of infants.—The modern decisions, including our own ad- 


judged cases, have settled these propositions: Ist, that an infant 
is not liable on any of his contracts, excepting only for necessa- 
ries,—the just value of which may be recovered, but not the price 
agreed to paid ; 2d, that the appointment of an attorney is the only 
act which an infant is legally incapacitated to perform ; 3d, that all 
other contracts of an infant, whether executed or executory, are 
only voidable, and may be either ratified or avoided at his election. 
Flexner & Liehten v. Dickerson, 318, 

Same.—The plea of infaney is a good defense to an action on a writ- 
ten obligation given for the rent of land, when the action is com- 
menced before the infant has attained his majority, and before the 
expiration of the term. Jb, 3/8. 

Same.—Such contract, being executory, ean only be ratitied by ‘tan 
express confirmation, or new promise, voluntarily and deliberately 
made by the infant upon his coming of age, and with the knowl- 
edge that he is not legally liable."" The fact that he retained and 
sold the crops raised by bim is not a ratification or affirmation of 
the contract. Ib. 378. 

Contracts of infants; disagirmance of. —The avoid a deed, or other 
executed agreement, entered into during his minority, an infant is 
not required to do any act during the continuance of his minority : 
any voidable executed contract may be disaflirmed by him, if it 
relates to personal property, either before or after reaching his 
majority ; but he can not conclusively avoid a deed or sale of lands 
until after he has attained his majority. MeCarthy v. Nicrosi, 332. 

Same.—Such voidable contract may be affirmed, by unequivocally 
recognizing its continued existence and binding force ; and it may 
be disowned by some distinct and positive act, leaving no room for 
doubt as to the intention—such as notice, suit, entry, plea, or other 
act of unmistakable intention. In case of an executed conveyance 
of real estate, or any interest therein, mere acquiescence will not 
operate as a ratification, unless continued wntil the statute of lim- 
itations has effected a bar; a fortiori, when he has in the mean- 
time parted with the title. /h. 332. 


6. Same.—-li an infant creates by writing a private easement in his 


land, and afterwards conveys the land by absolute deed to another, 
and ratifies the deed after attaining his majority, his subsequent 
ratification of the contract creating the easement is inoperative as 
against the grantee in the deed. /h. 3.32. 


INJUNCTION. See CHancery, 25, 31, 34. 


INN-KEEPERS. 


1. Liability at common law.—At common law, an innkeeper was bound 


to receive and entertain, for a reasonable reward, all persons who 
applied to him, not being of disorderly conduct, and having the 
means of payment; the principles regulating his rights, duties, and 
liabilities towards his guests, being founded on considerations of 
public policy, and intended for the security of travellers and stran- 
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gers, Who were necessarily compelled to intrust their property to 
him. | Beale v. Posey, 825. 

2. Statutory regulations as to.—By statutory provisions forming a part 
of the general revenue law (Code, §§ 522-25), the keepers of inns 
and hotels are required to take out an annual license, and their 
liabilities towards their guests are declared to be, ‘‘in the absence 
of a special contract regulating the same, such as are fixed by the 
laws of the land;’’ while the keeper of a ‘‘ house or place for the 
entertainment of travellers, lodgers, transient persons or guests, 
in any town, city or village,’ from whom no license is required, 
but on whom an income tax is imposed, is allowed a large liberty 
in the selection of his guests, and is required to make a special 
contract with them, evidenced by a memorandum printed or writ- 
ten. Tb. 320. 

3. Same.—li the keeper of such unlicensed house of entertainment 
fails to make a special contract with his guest, as required by the 
statute, he can not recover compensation for board and lodging 
furnished, and assumes the common-law liability of an innkeeper 
for the loss of goods belonging to his guest; and when sued by a 
guest for the loss of goods, he can not be heard to say that he was 
not a licensed innkeeper. /b. 32.3. 

4. Same; keeping depository for valuables, and posting notice thereof. 
The keeper of an inn or publie hotel in a city may relieve himself 
from liability for the loss of money, jewelry, &c., by providing a 
safe depository for such articles, and giving notice thereof to his 
guests (Code, $$ 1549-51); but the posting of notice on a single 
door in the house, no matter how public it may be, is not a suffi- 
cient compliance with the statute, and does not justify the inference 
of notice to any particular guest. This provision is confined to 
cities, and has no application to houses in a town or village, or in 
the country. Jb. 825. 

5. Same; who is guest.—A traveller, or transient visitor, engaged on 
temporary business, does not lose the character of a guest ina 
hotel, merely because he makes a special contract for board and 
lodging at less than the usual charges. 7b. 323. 


INSOLVENT ESTATES. 


1. Removal of settlement into equity —When a decedent’s estate has 
been declared insolvent, it requires a very clear and strong case to 
justify the removal of the settlement into a court of equity. Shack- 
elford v. Bankhead, 476. 

2. Same.—The omission from the inventory of property which ought 
to have been -included, the waste or conversion of assets, and the 
failure to make a settlement, being matters which are within the 
jurisdiction Of the Probate Court, and as to which its powers are 
fully adequate to grant relief, furnish no ground for a resort to a 
court of equity by a creditor. Jb. 476. 

3. Proof of insolvency.—When notes and other presumptive evidences 
of debt are duly filed against a decedent’s estate, exceeding in 
amount the available assets, the estate is, prima facie, insolvent ; 
and proof of these facts sufficiently establishes the insolvency of 
the estate, when the question arises collaterally, although some of 
the claims may be litigated. Life Association v. Neville, 517. 


INSURANCE. See AssiGNMent, 4. 
JUDGMENTS AND DECREES. 


1. Judgment against garnishee ; recital of judgment against defendant. 
A garnishment on a judgment being comsequential and auxiliary 
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8. 


only, the final judgment against the garnishee must recite the fact 
and amount of the judgment against the original defendant. Whor- 
ley vo M. & C. Railroad Co,, 20. 

Amendment of judqment nuance pro tane.—At common law, a judg- 
ment could not be amended after the expiration of the term at 
which it was rendered; and while the statutory provisions au- 
thorizing the correction of errors OF tistakes after the expiration 
of the term, on record or quasi-record evidenee (Code, § 3154), 
have been liberally construed, they are confined to clerical errors 
or mistakes, leaving judicial errors to be corrected by appeal. 
Th. 20, 

Same ; what are clerical ecrors.—I\n the entry of a tinal judgment 
against a garnishee, it is the duty of the clerk to recite the fact and 
amount of the original judgment against the defendant; and his 
failure to do so is a clerical error, which may be corrected niane pro 
tune ata subsequent term. Tb. 20. 

Conclusiveness of de cree.—In a proceeding to enforce a decree ren- 
dered in favor of a guardian for the use of his ward, by summary 
execution against the sureties on the defendant's bond as adminis- 
trator, the recitals of the decree are conclusive as to the fact of the 
guardian's appointment and its regularity, and they can not be im- 
peached or questioned. Martin +. Tally, 23. 

Revivor of decree, and conelusiveness of revived decree.—A void de- 
cree can not be revived; consequently, in a proceeding to enforce 
satisfaction of a decree which has been revived, the validity of the 
original decree can vot be assailed. /h. 2.. 

Same; deeres against administrator, conclusive against his sureties, 

A deeree rendered against an administrator, on final settlement of 

his accounts, is equally conclusive on his sureties, in the absence 

of fraud or collusion, as to the matters of account, but not as to the 
factum of the bond, or other defenses personal to the sureties ; and 
when such decree is revived against the administrator, the revivor 
is equally conclusive on his sureties, except as to such personal 
defenses, although they were not parties to sueh revivor, and had 

no right to appear and defend against it. 7h. 28. 

‘onclusiveness of decree in chancery.—When the complainant volun- 

tarily dismisses his bill, the decree dismissing it ‘is very like a 

voluntary nonsuit at law, which does not bar a second suit ;"* but 

where the decree recites that the canse ‘again came on to be 
heard, on the papers formerly read, and the answer of the defend- 
ant, with the exhibits tiled with said answer, and with general 
replication to said answer, and upon the report of the master com- 
missioner, made in pursuance of the decretal order of the last 
term, and was pork by counsel; ** and then proceeds, ‘* on con- 
sideration whereof, and on motion of the plaintiff, the court doth 
adjudge, order and decree, that the bill of plaintiff! be dismissed, 
wid that he pay to the defendant bis costs in this belalf expended, 
but the defendant is not to be barred or precluded by this decree 
from asserting or recovering, iu any proper suit, aby balance 
which may be found due him by the plaintiff) as set out and as- 
serted in the answer of said defendant, growing out of the account 
asked for in said bill; ** this, 7 seems, is not a voluntary dismissal 
by plaintiff, but rather only shows that he moved for a decree in 
the cause. Moon's Adm ir ¢. Crowder, 39. 


~ 


Same.—When a bill in equity is dismissed for want of jurisdiction, 


or beeause the complainant has a plain and adequate remedy at 
law, or because of any mere defect in the pleadings, or, generallly, 
on any other ground net involving the merits, sueh dismissal is 
ustiully stated to be ‘* without prejudice,’ and is not held to be a 
final and conclusive adjudication of the matters in litigation; but, 
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11. 
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l4, 


13. 


when a bill is dismissed on the merits, the decree is final and con- 
clusive, like a judgment at law, not only as to all facts or issues ac- 
tually decided, but as to all joints nec essarily involved in the mat- 
ter adjudie ated. Strang vr. Moog, 460. 

Same.—When a bill assails the v: alidity of a mortgage on the ground 
that the consideration was an illegal agreement to supress a crimi- 
nal prosecution, a decree disinissing it on the merits, because the 
proof failed to sustain the allegations, is conclusive as to that issue ; 
and it can not be again litigated in an action at law founded on the 
mortgage. Jh. 460, 

Res adjudicata, at law and fn ee nity. —In the application of the 
prineiple of res adjudicata, there is no difference between courts of 
law and courts of equity ; when an issue of fact, or of law, has been 
adjudicated on the merits in either tribunal, it ean not be again 
litigated in the other. JA. #80. 

Eutry of judament ov decree by Probate Court; when properly made 
aud dated,-—A decree of the Probate Court, rendered on the final 
settlement of an estate, ussually embraces the findings of the court 
on both law and fact, and. like a deeree in chancery, can not be 
known until it is officially announced by the judge; and it should 
bear date and take ¢éffeet as of the time of said official announce- 
ment. But, when the probate of a will is contested, and an issue 
of devisarit rel vow is submitted to a jury, who find in favor of the 
will, the judgment necessarily follows the verdict, as in an action 
at law; and the verdict being yendered on Saturday morning, while 
the court is in session, the judgment is properly entered and dated 
as of that day, although the entry was not actually made until ten 
o’elock at night, after the expiration of offiee hours. Lanier ¢. 
Richardson, 124. 

Couelusireness of judgment ov deevee.—N judgment and decree 
rendered in an adtinistration suit in Virginia, where the deceased 
debtor died. however conclusive against the widow, heirs and de- 
Visees, Who were parties to the suit, as to the validity and justness 
of the claims of creditors which were presented and allowed, can 
not prevent the operation of the Alabama statute of non-elaim, 
when pleaded by them and the personal representative appointed 
here, in bar of a suit here instituted to enforce satisfaction of the 
claims out of lands in Alabama. Jones r. Deewry, 311, 

(' ou lustre Hess of jie dgm wt «ts hur to paiva suit, —The rule of res 
adjudicate, or former recovery, is confined to those cases in which 
the parties are the same, the subject-matter the sume, the identi- 
eal point directly in issue in each, and the judgment in the first 
suit rendered on that point; and it is essential, also, that the former 
judgment was rendered on the merits of the case. MeCall v, 
Jones, 368, 

Ne iae + hat isch estan on nmienvilss: neisjotuee r aud nonjotnde r.— It is 
not always easy to determine what issues may be considered as in- 
volving the merits of the ease: but it seems to be generally eon- 
ceeded, that when the suit is defeated on the single ground of a mis- 
joinder of parties plaintiff, the judgment is not a decision on the 
merits, and is not a bar to another suit. hb. 368, 

Same.—An action by husband and wife as joint plaintiffs, to recover 
damages for the conversion of property belonging to the wife's 
equitable estate, which had been reduced to possession, having 
been defeated on the ground that there was a misjoinder of parties 
plaintiff, the judgment is not a bar to a subsequent action by the 
husband alone, suing as trustee ; though, éf seems, if the first action 
had proceeded to judgment on the merits, the question of mis- 
joinder not being raised, the judgment would be a bar to the 
second action. A, 368. 
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17. 


Summary judgment; recita 


Decree for costs.—While clerical errors may be corrected at a sub- 
sequent term, the sentence and judgment of the court—that which 
has been deliberately ordered and adjudged in the final decree— 
can not be changed or modified at a subsequent term; and this 
is as true of that part of the decree which adjudges the costs, 
as of any other part. Ex ager Robinson, 389, 

x of record; waiver of irregularities. 

When a party resorts to a statutory and summary remedy, in 

derogation of common-law principles and procedure, the record 

must affirmatively show every fact necessary to bring the case 
within the statute, and a strict conformity to its requirements in 
the mode of procedure; but, if the defendants appear, and, with- 
out objection to the mode or form of proceeding, submit the issues 
to the decision of the court and jury, irregularities in the proceed- 
ings are thereby waived; and the court having jurisdiction of the 
subject-matter, and of the parties by their appearance, such 
irregularities are not available on error. Ratliff rv. Allgood, 119. 


JURORS AND JURY. 


1. Struck jury in civil cause; challenge for cause.—When a struck jury 


to 


° 


4. 


5. 


is demanded in a civil cause, although the statute provides that, 
from the list of jurors in attendance upon the court, furnished by 
the sheriff, ‘‘a jury must be obtained by the parties striking alter- 
nately one from the list until twelve are stricken off,’’ and that 
**the jury thus obtained must not be challenged for any cause”’ 
(Code, § 3018) ; vet either party may challenge a juror for cause, 
on account of bias or interest in the particular case; and the fact 
that a juror served in that capacity on a former trial of the cause, 
which resulted in a mistrial, is good ground of challenge for cause. 
Dothard v. Denson, 541. 

Waiver of trial by jury; agreement for, on former trial.—A written 
agreement in a civil cause, entered into by the parties or their at- 
torneys of record, submitting the cause to the decision of the court 
without the intervention of a jury (Code, § 3029), being in abroga- 
tion of a valuable constitutional right and privilege, will not be 
construed as binding on another trial at a subsequent term; par- 
ticularly where a new party, in-the meantime, has been introduced 
by amendment. Martin v. King, 354. 

Oath of petit jury.—A recital in the judgment-entry, in a criminal 
case, that ‘‘the jury was sworn according to law to try the issue 
joined,’’ does not show a substantial compliance with the statute 
(Code, § 4765), but negatives the idea that the proper oath was 
administered. Walker v. The State, 218. 

Separation of jurors, or other misconduct.—In appellate courts which 
reverse judgments or orders refusing a new trial, the safer and 
sounder rule seems to be, that a new trial is not granted as a mat- 
ter of course, merely because the jurors were not kept under the 
eye of an officer from the beginning to the end of the trial, but 
that such irregularity makes outa prima facie case for a new trial, 
and casts on the prosecution the onus of showing affirmatively that 
the jurors were not tampered with; and that being affirmatively 
shown, a new trial should not granted. Butler v. The State, 179. 

Challenge of jurors, in bastardy proceedings.—The statute does not 

rescribe the number of peremptory challenges, to which the de- 
fendant shall be entitled; and he can not complain that he was 
allowed only four challenges, as in civil cases, instead of six, as in 
criminal cases. Dorgan v. The State, 173. 

Competency of juror.—A_ juror is not subject to challenge for cause, 
merely because he has formed an opinion as to the guilt or inno- 
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cence of the accused, which may be changed by the evidence ; he 
is disqualified, only ‘‘ when he has a fixed opinion which would 
bias his verdict.”’ ~ Beason v. The State, 191. 

. Same; who is householder.—A man who provides for his family, and 
lives with them ina house which belongs to his wife’s statutory 
estate, of which he has control as husband and trustee, is a house- 
holder (Code, § 4735), and competent to serve a8 a juror. Sylves- 
ter v. The State, 201. 

8. Special venire im eapital case; what is revisable.—The number of 
jurors to be summoned in a capital case is matter of discretion 
with the court, provided the number summoned, including the reg- 
ular jurors for the week or term, is not less than fifty, nor more 
than one hundred (Code, § 4874); and the exercise of this discre- 
tion is not revisable on error. Hubbard v.The State, 164. 

9%. Objection to venire, on account of mistakes in names of juvors.—Mis- 
takes in the names of persons summoned as jurors in a capital 
case, or discrepancies in their names between the renire and the 
copy served on the defendant, are not good ground for quashing 
the vwenire. Th. 164. 

10. Organization of grand jury; voluntary appearance of juror drawn 
but not summoned; summons of person not drawn.—A person who 
was regularly drawn and selected as a grand juror, but was not 
summoned, may voluntarily appear, and therehy subject himself 
to the control of the court as if he had been summoned; and if a 
person is summoned who was not drawn and selected, and who 
does not appear, such summons does not work any irregularity in 
the organization of the grand jury. Sylvester v. The State, 201. 


_ 


JUSTICE OF THE PEACE. 


1. Jurisdiction of bastardy proceeding.—In a prosecution for bastardy 
(Code, §§ 4071-80), the justice of the peace, before whom the com- 
plaint is made, has no more power to render a final judgment of 
acquittal, than a judgment of conviction; and if he finds from the 
evidence adduced that there is not probable cause to believe that 
the defendant is the father of the child, and therefore discharges 
him, such discharge can not be pleaded in bar of another proseeu- 
tion. Nicholson v. The State, 176. 

2. Proceedings under warrant of arrest—When a person is arrested on 
a charge of vagrancy, or other offense of which a justice of the 
veace has jurisdiction (Code, § 4628), and brought before a justice 
for trial, it is the duty of the justice, unless the defendant demands 
atrial by jury, ‘‘to determine both the law and the facts, and 
award the punishment which the law may demand "’ (§ 4697) ; but, 
if the defendant demands a trial by jury, the justice has no juris- 
diction to try him, but is required to bind him over to appear at 
the next term of the Circuit (or City) Court, to answer the charge 
(§ 4695), and, on his failure to give bond as required, to commit 
him to the county jail until the next term of saidcourt. Ev parte 
Dunklin, 241. 

3. Interrogating aceused on preliminary examination.—The practice of 
examining or interrogating an accused person, by the magistrate, 
pending the preliminary investigation, is unwarranted by the prin- 
ciples of the common law, is not authorized by any existing statute, 
and is contrary to the spirit of the constitutional provision which 
declares that no person shall be compelled to give evidence against 
himself; and statements or confessions made by the accused, in 
response to questions thus propounded by the magistrate, are 
not competent evidence against him. Kelly v. The State, 244. 
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1. Landlord's relation to sub-lenant.—At common law, there was no 
privity of estate or contract between the landlord and the under- 
tenant of his lessee, nor could he maintain any action against such 
under-tenant for the recovery of rent. Robinsoa ¢. Lehman, Durr 
& Co., p01, 

2. Landlord's statutory lien and remediex against crop.—By statutory 
provisions (Rev. Code. §§ 2961-838), since modified in the interest 
of sub-tenants (Code, § 3476), a lien was given to the landlord, for 
the rent of the current year, on the entire crops raised on the 
rented premises, whether raised by the tenant or by a sub-tenant ; 
but this lien was given to the landlord for his own protection, and 
he can not be compelled to so exercise his statutory right as to 
protect or benefit another person who may have a lien on the crop 
of the under-tenant. 7b, 407. 

3. Same; discharge of leey ov ecop of under-tenant.—The landlord hav- 
ing sued out an attachment to enforce his statutory lien on the 
crops, and having afterwards released the levy on the erops of un- 
der-tenants who had paid their rent to their immediate landlord, 
he does not thereby forfeit or impair his right to subject other por- 
tions of the crop, or to proceed against a third person who, having 
knowledge or notice of his lien, has received and sold a portion of 
the crop; and having brought an action on the case against a mer- 
chant who. having made advances to the under-tenants, had re- 
ceived and sold some of the crops raised by them, the latter has 
no right to insist that the demand shall be credited with the value 
of the crops so released from the levy of the plaintiffs attachment 
for rent. Jhb. $01. 

4. Apportionment of reut and statutory lien. —Under an entire contract 
ior the rent of a plantation and a ferry appurtenant to it, at an ag- 
gregate price, the rent and statutory lien ean not be apportioned. 
Th. 401, 

5. Lease construed; stipulation for continued possession of lands cleaved 
and cultivated.—X stipulation ina written lease for the term of 
three years, that the lessee shall have the right to occupy for three 
years such portions of the lands as he may clear and reduce to 
cultivation each year of the term, runs with the land, and is bind- 
ing on a purchaser, or assignee of the reversion; and when sued 
by the purchaser or assignee, on the expiration of his original term, 
the lessee may show his right to the continued occupation of the 
portions of Jand cleared and cultivated under this stipulation. 
Callan vo MeDaniel, 9%. 


LARCENY. See Cremivat. Law, 25-30. 
LIEN. 


lL. OF attorney.—The lien of an attorney at law, for his stipulated or 
reasonable fee, is limited to the judgment recovered in the particn- 
lar case in which his services were rendered; and it does not ex- 
tend to lands, or other like property of the client, which is the 
subject-matter of litigation. WeWilliames v. Jenkins, 480. 


> Of execution; how affected hy delay Or SUSpe nsiou.—As against the 
defendant in execution, his heirs, or personal representatives, the 
lien of an execution is not lost or suspended by the plaintit?’s di- 
rection to the sheriff to hold it up, sinee they ean not be thereby 
prejudiced. Neel v. Larkin, 493. 

”» 


>. Equitabl: lien on common fund, ereated by ree nee vf. —Comimission- 
ers being appointed by the governor, under authority conferred by 
a special statute, to locate and procure patents for the State to 
swamp and overtlhowed lands donated by aet of Congress, their 
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compensation being twenty per cent. of the amount realized by 
the State on the subsequent sale of the lands, and their expenses 
to be paid by themselves; an agreement among them, by which 
one Was to advance moneys deemed necessary in the execution of 
the common business, to be reimbursed out of the fund provided 
as compensation when collected, creates a charge or lien on the 
fund, for the amount so advanced, in the nature of an equitable 
mortgage ; which lien or charge is not capable of enforcement at 
law, and is peculiarly within the jurisdiction of a court of equity. 
Powell v. Tones. 392. 


LIMITATIONS, STATUTE OF. 


1. Rules of construction.—Statutes of limitation are enacted in the in- 
terest of repose, and rest on the “eae gre that meritorious 
claims will not be allowed to slumber until human testimony is 
lost, or human memory fails; and their remedial provisions are 
never construed strictly. Martin «. Tally, 24. 

2. Limitation of * action” against sureties ou administration bond. —Un- 
der the statute which prescribes six years as the limitation of *‘ ae- 
tions against the sureties of executors, administrators or guardians, 
for any misfeasance or malfeasance whatever of their principal, 
the time to be computed from the aet done or omitted by their 
principal which fixes the liability of the surety’ (Code, § 5226, 
subd. 7); the word actions, being liberally construed, includes a 
summary execution against the surety, on the return of ‘ No prop- 
erty found* on an execution issued on a decree against his prinei- 
pal; the statute begins to run from the rendition of the decree 
against the principal; and when the decree is revived, no execu- 
tion having issued on it before revivor, the statute is available to 
the sureties as a defense against a summary execution on the re- 
vived decree, issued more than six vears after the rendition of the 
original decree. 1h. 24. 

R. Limitation of action for conversion, Or suit in chancery ow sane 
demand.—The statutory limitation of an action for the conversion 
of crops, brought by the personal representative of the deceased 
tenant against the surviving tenant in common, is six years (Code, 
§ 3226); and a bill in equity by the distribatees of the decedent’s 
estate, filed nineteen vears after the alleged conversion, can not be 
maintained, unless it avers facts which negative the bar of the 
statute atluw. Selliran rv. Lawler. é 4. 

4. Limitation of action: date and form of summons, and amendment 
thereoy.—The limitation of an action against a railroad company, 
to recover damages for personal injuries, is one vear (Code, 95251) ; 
and in determining when the action was commenced, the date or 
form of the summons is not conclusive, it being amendable in these 


particulars on) proper evidence. Ala. Gr. So. Railway Co, ev. 
Hawk, (12. 
>. Plea of stotute of limitations of three years. \ plea ol the statute of 


limitations of three vears mustaver that the demand sued on is an 
open account, and the omission of this averment makes the plea 
demurrable; but this rule of pleading is not applicable to a pro- 
ceeding in the Probate Court, where an administrator files a peti- 
tion asking an order te sell lands forthe payment of debts, and the 
defense is set up that the debts asserted against the estate are 
barred by the statute of limitations. Gayl’s dditr ev. dohu- 
stow, 54. 

6. Limitation of sad for abatement Op maesanee, -By analogy to the 
statute of limitations at law barring an action for the recovery of 
lands (Code, § 2900), ten years is a bar in equity toa suit: which 
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seeks to enjoin and abate an embankment on land as a private 
nuisance to the owner of the adjacent upper lands. Nininger v. 
Norwood, 277, 


7. Statute of imitations, and lapse of time, as bar to relief against mis- 
take.—The statute of limitations, or lapse of time, ‘will bar equi- 
table reliet against mistake, as well as against fraud ; the period of 
the bar being computed from the discovery of the mistake, or the 
time at which, by the exercise of reasonable diligence, it might 
have been discovered. Harold Brothers & Seott «. Weaver, 878. 

8. Same.—In this case, the complainant having been in the peaceable 


possession of the land intended to be conveved, from the execution 
of the conveyance to him, in whieh the lands were incorreetly 
described, to the filing of his bill for the correction of the mistake, 
2 period of more than twenty years, and having only recently 
learned the mistake, from the assertion of a hostile title and claim 
by asub-purchaser from the personal representative of his deceased 
vendor,—the lapse of time was held no bar to the reformation of 
the deed. 1h, 37. 

9. Limitation of action for money paid, ax between tenants in common. 
The complainant being one of the ‘‘ Swamp Lands *’ commission- 
ers, and claiming contribution out of the common fund for moneys 
advanced by him in aid of the common enterprise, which were ‘to 
be refunded to him out of the compensation to be received from 
the State; "’ such claim did not acerue until the money was re- 
ceived, and the statute of limitations did not begin to run against 
him, in favor of the other commissioners, until that time; and the 
bill showing that it was filed within one year after the receipt of 
the money, the claim is not barred by the statute of limitations, 
nor by the staleness of the demand. Powell v. Jones, 892. 

. Pleading statate, as between mortgagor and mortgagee, in action for 
money had and received.—In an action by mortgagor against mort- 
gagee, to recover the surplus proceeds of sale after satisfaction of 
the mortgage debt, a material issue being as to the correct balance 
due on the mortgage debt, and the amount of credits to which the 
mortgagor is entitled; proof of items for goods or chattels de- 
livered as partial payments can not be rejected, because an action 
to recover their value would be barred by the statute of limitations, 
when the statute is not pleaded. Hayes vr. Woods, 92. 


S 


LIS PENDENS. 


1. Purchase pendente lite.—A purchaser of land from a party to a pend- 
ing suit, in which the title or an interest therein is involved, is 
concluded by the decree afterwards rendered, to the same extent 
that his vendor is concluded. Moon’s Adm’r rv. Crowder, 79. 


MANDAMUS. 


1. When writ lies.—According to the settled practice of this court, an , 
appeal lies from an order refusing to grant a statutory rehearing 
after final judgment at law (Code, §§ 5160-68), because such re- 
fusal is a final judgment ; but, ifa rehearing is improperly granted, 
the remedy for the correct of the error, before final judgment in the 
case, is by mandamus. O'Neal vr, Kelly, 559. 


MARSHALLING ASSETS. See CHancery, 29, 30. 
MORTGAGE. 


1. When absolute deed will be declared mortgage.—In a court of equity, 
a conveyance of lands, absolute and unconditional on its face, will 
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be declared and established as a mortgaye, on clear and certain 
proof that the parties intended it should stand simply as a security 
for a debt; and this fact may be proved by parol evidence, or may 
be shown by a separate writing. Turuer ve. Wilkinson, 367, 

Whether transaction is mortgage, ov conditional sale.—When the con- 
veyance is absolute on its face, and the controversy is whether it 
was intended as a mortgage or an unconditional sale, the party as- 
serting that it was intended as a mortgage must show, by clear 
and convincing evidence, that it was so understood and intended 
by the parties at the time of the original transaction; but, when 
it is admitted that the transaction is not, as the conveyance on its 
face imports, an absolute and unconditional sale, and it is doubtful 
whether it was intended as a mortgage or as a conditional sale, the 
court is inclined to consider and treat it asa mortgage. Jb. 367, 

Same.—The court states the tests of controlling importance in such 
cases, as laid down in former decisions, and declares the transac- 
tion in this case, when subjected to these tests, to have been in- 
tended as a mortgage, and not as a conditional sale. /b. 361. 

Equitable mortgage created by recital in note. —A declaration and re- 
cital in a promissory note, executed by a mortgagor to the mort- 
gagee, that it ‘‘ shall be covered by the mortgage,” or ‘‘shall be 
subject to the mortgage.”’ shows an intention to make the mortgage 
a valid security for the debt, and creates an equitable lien or mort- 
gage on the premises for its payment; but, if the note is signed by 
the husband only, the equitable lien of the note does not attach 
to the homestead included in the lands conveyed. — Butts v. Brough- 
ton, 294. 

Equitable estoppel against mortgagee. —Where a mortgagee of lands 
indorses on the mortgage a receipt for the secured debt before its 
maturity, and intrusts it to the possession of the mortgagor, pur- 
suant to an agreement between them; and the mortgagor, being in 
possession of the lands, sells and conveys them to a third person, 
to whom he also shows the mortgage and indorsement thereon ; 
the mortgage can not be established and enforced against such 
purchaser, after he has paid the purchase-money without notice 
of the agreement; and this on the principle. that when one of two 
innocent persons must suffer from the tortious act of a third, he 
must suffer the consequences who gave the aggressor the means of 
doing the wrongful act. Turner ¢. Flinn, 532. 

Mortgage of unplanted crops. —At common law, unplanted crops, or 
other things not having an existence, actual or potential, were not 
the subject of sale, assignment, or mortgage; but, in a court of 
equity, such sale, assignment or mortgage creates an equitable 
interest, which .attaches to the property when it comes into exist- 
ence, or is acquired, and which the court will enforce and protect 
against all other persons than bow fide purchasers without notice ; 
and for the conversion or illegal disposition of the property, with 
notice of the lien, an action on the case may be maintained. 
Hurst & MeWhorter v. Bell & Co., 336. 

Sale of mortgaged lands under execution.—When mortgaged lands 
are sold under execution against the mortgagor (Code, § 3209), the 
purchaser acquires the entire interest of the mortgagor, except his 
statutory right of redemption; and if this right is not exercised 
within the two vears allowed by law, and the mortgagee then ob- 
tains a conveyance from the -purchaser, the entire title, legal and 
equitable, is united and vontea inhim. Junkins vr. Lovelace, 302. 

Agreement by mortgagee to redeem from purchaser, for mortgagor. 
An agreement or promise by the mortgagee to redeem the lands 
from a purchaser at execution sale, for the benefit of the mort- 
gayor, and to allow him to redeem on repayment of the amount 
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advanced, with interest, and the balance due on the mortgage debt, 
is within the statute of frauds (Code, § 2121), and can not be en- 
forced unless a compliance with the requisitions of the statute is 
shown; and the re-payment of the money does not take the case 
out of the statute, unless possession was also taken and held under 
the contract. Fb. 803. 

0. When mortgagee may maintain ejectment ; demand, or notice to quit. 
After the law-day of a mortgage, default having been made in the 
payment of the secured debt, the mortgagee may maintain eject- 
ment for the property, without a previous demand, or notice to 
quit first given to the mortgugor. Strang r. Moog, 760. 

10. Remedies of mortgagee, legal and equitable. —A mortgagee may file a 
bill in equity to foreclose the mortgage, although he may also have 
an adequate remedy at law for the recovery of his debt. White- 
head v. Lane & Bodley 'o.. BY. 

11. Foreclosure; parties to bill—The personal representative of the 
deceased mortgagor is a necessary and indispensable party to a 
bill which seeks to foreclose a mortgage on lands, unless it is shown 
that the assets in his hands are discharged from all liability for the 
debt. Boule vr. Williams, 351. 

12. Same.—When a junior mortgagee files a bill, asking a foreclosure of 
his mortgage, an account of both of the mortgage debts, and a sale 
of the property free from the incumbrance of both mortgages, the 
senior mortgagee is a necessary and indispensable party ; and the 
bill may be filed in the district in whieh he resides. Harietl vr. 
Lehman, Durr & Co., 344. 

13. Same; where mortgage has heen assiqnued.—W the senior mortgage 
has been assigned, absolutely and unconditionally, leaving in the 
mortgagee no interest in it or the debt secured by it, the assignee 
would be a necessary party to a bill for foreclosure filed by a junior 
mortgavee, and the senior mortgagee would be only a proper party ; 
but, if the assignment was conditional, and the condition bad not 
been performed when the bill was tiled, the assignor would be a 
necessary party, and the bill might be filed in the district of his 
residence ; and being so filed, the subsequent performanee of the 
condition, whereby the assignment beeame absolute, would not 
divest the jurisdiction of the court, nor be good ground for dismiss- 
ing the bill, Ib. 244. 

14. Tith 7) purchase rat sale under deere of foreclosttre. —The tithe of 
the mortgagor or his heirs is not divested by a sale and conveyance 
by the register, purporting to have been made under a decree in a 
foreclosure suit, unless he or they were made defendants to the 
bill, and a deerce of sale was rendered while they were before the 
vourt; andthe purchaser at the register’s sale, to make out his title 
as against the mortgagor or his heirs, must show these facts. 
Junkins r. Larelace ~ one. 

15. Refers wee to re qister hefore decree of sale.—When the defendants to a 
bill for foreclosure are all adults, and do not sugyvest or claim, in 
the court below, that the mortgaged premises are susceptible of 
division, and that a sale of a part only will be sufficient to satisfy 
the mortgage debt, the court may decree a sale without a reference 
as to these matters; but, if some of the defendants are infants, or 
not svi juris, it is irregular and erroneous to render a decree of sale, 
without a prior reference to the register to ascertain and report 
whether the premises are susceptible of division, whether a sale 
of part only would not be sufficient, whether the interest of the 
infants requires a sale in parcels, and what parcel should be first 
sold. Boyle rv. Williams, 251. 

16. Sale under power in mortgage; effect as foreclosure, and ratification 
of irvregular.—A sale under a power contained in a mortgage, when 
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valid and regular, is the equivalent of a decree of foreclosure in 
equity ; and the same effect must be attributed to an irregular sale, 
when ratified by the parties in adverse interest. But a decree of 
foreclosure only binds the parties to the suit, and does not affect 
the rights of other amp : and the ratification of an irregular or 
unauthorized sale, by some of the parties in adverse interest, can 
not be allowed to prejudice the rights of the others. Sloan rv. 
Frothingham, 589. 

Sale under power, by foreign administrater.—A foreign adminis- 
trator, who has not given bond and had his letters recorded here 
as required by statute (Code, §§ 2687-40), has no authority to exe- 
eute a power of sale contained in a mortgage given to his intes- 
tate, as a domestic administrator may (Jh. § 2198); anda sale by 
him, under the power, neither cuts off the right of redemption, 
nor affects the right of a junior mortgagee to be let in to redeem. 
ah, 589, 

Same; ratification bu heirs and sdomestic administrator. -Though 
such sale is unauthorized and irregular; yet, if it is ratified 
by the heirs, next of kin and domestic administrator, and the pro- 
ceeds of sale are properly applied by the foreign administrator in 
the due course of administration, the purchaser will be regarded as 
an equitable assignee of the mortgage and secured debt, and will 
be subrogated to the rights of the heirs and the domestic adminis- 
trator. Th. d8". 

Mortgaqee’s liability for rents and profits.—A mortgagee, entering 
into possession betore a foreclosure, under a sale which is either 
void or voidable, is accountable for the rents and profits actually 
received, and such as he might have received by the exercise of 
reasonable diligence. [h. 58%. 

Same.—A mortgagee in possession, and in the pereeption of rents 
and profits, is held acountable for them as a trustee; and this 
principle is here applied against the grantee in an absolute con- 
veyanee, Which is declared and established as a mortgage only, 
after he had sold and conveyed to a bona side purchaser for valua- 
ble consideration without notice. Turners’. Wilkinson, 367, 

Same.—When the mortgagee takes possession of the premises after 
the law-day of the mortgage, he is liable as a trustee for the rents 
and profits, including not only the rents whieh he collects, but 
also such as he bas failed to collect through yross negligence, will- 
ful default, or frand. Batts ¢. Broughtou, 2}. 

Same.—Under this principle. as applied in this case, the mortgagee 
having taken possession, and then rented the premises to the 
widow and adult heirs ef the deceased mortgagor: on the state- 
ment of the aceount against bint, ander a bill to redeem filed by 
the widow and all the heirs, he was held liable for the rents as if 
he had collected them. 7A. 294. : 

Vsury in mortgage debt; who may plead.—It may be seriously ques- 
tioned. under the decisions of this court, whether a mortgage can 
be impeached on the ground of usury in the secured debt, by any 
other person than the mortgagor himself, or his personal represent- 
ative; though the current of modern authority supports the con- 
trary view. [h. 294. 

Bill to redeem: who may file.—A bill to redeem under a mortgage 
may be filed by any one whe owns the mortgagor's equity of re- 
demption, or any subsisting interest therein, by privity of title 
with him, whether by purchase, inheritance, or otherwise; and 
under this principle, the widow of the mortgagor, who joined with 
her husband in the execution of the mortgage, and who claims a 
homestead in the premises, may be joined with the heirs in a bill 
toredeem. Jh. 294. 
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25. Action for money had and received, by mortgagor against mortgagee ; 
lies when.—When mortgaged property has been sold under a power 
in the mortgage, and the proceeds of sale have been paid to the 
mortgagee, an action of assumpsit lies against him, in favor of the 
mortgagor, to recover the surplus remaining in his hands after 
paying the mortgage debt and reasonable costs. Hayes r. 
Woods, 92. 

26. Same; partial payments to mortgagee after assigument.—Partial pay- 
ments made to the mortgagee, after an assignment of the mort- 
gage, are nevertheless valid credits, if he was in fact authorized to 
receive them as agent of the assignee. Jb. 92. 

27. Same; purchase by mortgagor at sale under power; voluntary payment. 
Ii the mortgagor himself, acting dheenghe a third person, become 
the purchaser at the sale under the mortgage, the payment of the 
price bid can not be considered a payment voluntarily made, since 
the title to the land would not be divested by full payment of the 
debt before the sale, and the sale could only be avoided in equity ; 
but, where the mortgage is of personal property, a different rule 
might prevail. Jb, 92. 

28. Same; whether action lies against mortgagee or assiguee.—The action 
lies against the mortgagee, although he has paid the money over 
to the assignee, when it appears that he joined with the assignee 
in making the sale, collected the money as agent for him, the as- 
signee being a non-resident, and knew that the mortgagor claimed 
that the debt was paid. Jb. 92. 


NEGLIGENCE. 


lL. Contributory negligence; standing on platform of car while in motion. 
A regulation forbidding passengers to stand on the platform of a 
‘ar While the train is in motion being reasonable and proper, a 
passenger who is injured while standing on the platiorm, in viola - 
‘tion of such regulation, is guilty of contributory negligence, and 
can not maintain an action to recover damages for such injuries. 
Ala. Gr. So. Railroad Co. v. Hawk, 112. 

Same; in action against municipal corporation.—When the evidence 
shows thet the route selected by plaintiff, at the time he was in- 
jured by a fall caused by a ‘* wash-out”’ in the side-walk, was the 
route ordinarily travelled with safety by all persons on foot going 
in that direction, that the side-walk at th#t point was wide enough 
for safe passage on the inside of the ‘ ava” and that there 
was no side-walk on the other side of the street; contributory 
negligence can not be imputed to him, because he had knowledge 
of the defect in the side-walk, and did not seleet a different route. 

City Council of Montgomery v. Wright, 411. 

3. When negligence is question of fact, or of law.—When the facts are 
disputed, or when different conclusions may be drawn from the 
sallegeed facts, negligence vel non is a question of fact for the 
determination of the jury; but, when the facts are undisputed, and 
the inference to be drawn from them is clear and certain, it is a 
question of law. Jb. 411. 


NEW TRIAL. 


1. Refusal not revisable.—By the uniform decisions of this court since 
its first organization, the granting or refusal of a new trial rests in 
the sound discretion of the primary court, and is not revisable on 
error or appeal. Butler v. Phe State, 179. 

2. Separation of jurors, or other misconduct.—In appellate courts which 

revise judgments or orders refusing a new trial, the safer and 
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sounder rule seems to be, that a new trial is not granted as a mat- 
ter of course, merely because the jurors were not kept under the 
eve of an officer from the beginning to the end of the trial, but 
that such irregularity makes out a prima facie case for a new trial, 
and casts on the prosecution the onus of showing affirmatively that 
the jurors were not tampered with; and that being affirmatively 
shown, a new trial should not be granted. Jhb. 179. 

3. Statutory rehearing at law; want of diligence in defending suit. 
When an action at law is founded on a bond, or promissory note 
under seal, given for the purchase-money of land, the plaintiff 
suing as assignee ; and the cause is continued, by consent, to await 
the termination of a suit in chancery, instituted for the purpose of 
setting aside the sale and conveyance; so soon as the defendant is 
informed of the decision of the chancery cause, setting aside the 
sale and conveyance, and thereby establishing the want or failure 
of consideration of the notes, it is his duty to prepare to defend 
the suit at law; and failing to show due diligence, he can not obtain 
a statutory rehearing after judgment by nil dicit (Code, § 3161), on 
the ground of surprise, accident, or mistake. Ew parte Kelly, 560. 

4. Same; how revised.—According to the settled practice of this court, an 
appeal lies from an order refusing to grant a statutory rehearing 
after tinal judgment at law (Code, §§ 3160-68), because such re- 
fusal is a final judgment; but, ifa rehearing is improperly granted, 
the remedy for the correction of the error, before final judgment in 
the cause, is by mand Mus, and an appeal does not lie. O’ Neal v. 
Kelly, 559. 


NON-CLAIM. See Estates or DEcCEDENTS, 2. 
NONSUIT. See Exrork anp Aprrat, 2. 
NOTARY PUBLIC. 


lL. Power to issue attachment. —A notary public, who is also ex officio a 
justice of the peace, has no power or authority to issue an attach- 
ment returnable to the Cireuit Court. Nordlinger +. Gordon, 239, 


NUISANCE. 


lL. Peivate nagsanues ¢ jurisdiction of equity to abate ; verdict and judg- 
weut at law.—The jurisdiction of a court of equity to enjoin a pri- 
vate nuisance, at the suit of a person thereby aggrieved, compel- 
ling its abatement, is well established; and when the legal title of 
the party complaining is clear and undoubted, it is not necessary 
that his right should be first established by a verdict and judgment 
atlaw. Niadager ¢. Norwood, 277, 

2. Same; ade qeaed af leg W vomedies.—When the injury complained of 
is permanent, continuous, or constantly recurring, though there 
may be a remedy at law, it is obviously Inadequate ; and the inter- 
ference of a court of equity is necessary, to prevent irreparable 
injury and a multiplicity of suits. 7h. 277. 

3. Same; limitation of action or suit.—By analogy to the statute of 
limitations at law barring an action for the recovery of lands 
Code, 9 2900), ten years is a bar in equity to a suit which 
seeks to enjoin and abate an embankment on land as a private 
nuisance to the owner of the adjacent upper lands. [b. 277. 

4. Obstructing flow of wate rf ‘out Upper lands “upow lowe v.—When two 
adjacent tracts of land belong to different persons, the upper or 
dominant (ract has a natural easement or servitude in the lower, 
for the discharge of all waters falling or accumulating from natural 
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causes on the surface; and any interference with this right, or 
obstruction of it, by the owner of the lower tract, by the ereetion 
of an embankment on his own land, whereby the waters are 
thrown back upon the upper tract, or their natural flow obstructed, 
ix a private nuisance which a court of equity will enjoin and abate. 
Th. 277. 

5. Obstruction of narigable pies 7r.—The obstruction of the navivation of 
a public, navigable river, is a public nuisance, which a court of 
equity will enjoin and restrain at the instance of a citizen who is 
suffering, or will suifer irreparable injury. Welker rv. Allen, 450. 


OVERRULED CASES. 


& Crawford ee Nirkse u. dO Ala. AN, declared overrule d in Moog v. Tal- 
cott=, 21. 

2. Mannard v. The State, 46 Ala. 85, overruled by White v. The State, 
195, 

as Stimpson vr. Malone & Foote , 60 Ala. 338, overruled by Ward v. Cor- 
he tt, 438. 


PARTITION. 


1. La equity. —To sustain a bill in equity for the partition of lands, the 
complainant must allege, and prove if denied, an undivided inter- 
est in the lands, jointly or in common with the defendant: and it 
is not sufficient to show title in severalty to a distinet portion. 
Russell vr. Beasleu, 190), 

2 Bu Probate Coart.—Under its Statutory power to Inake partition of 
lands among joint owners or tenants in common (Code, 69 3497 
3907), the Probate Court has no jurisdiction to decree partition 
where the lands are not susceptible of division inte equal parts, or 
parts of equal value; and this can net be done, where the parties 
own unequal interests—as, where one of four joint owners, or ten- 
ants in common, has conveyed a part of his undivided interest to 
another. (Overruling Stimpson ro Malone & Foote, 60) Ala. 33s. 
Ward vr. Corhett, 438. 


PARTNERSHIP. 


1. Real property belonging to partnership.—Real estate, purchased with 
partnership funds, or on partnership credit, and fer partnership 
purposes, is, in a court of equity, regarded as partnership property, 
and subject primarily to the payment of partnership debts, whether 
the legal title is in the name of the partnership, in the name of 
one partner only, or in the names of the several partners as ten- 
ants in common; but, to have this effect, the property must be 
purchased with partnership funds, or on partnership credit, and 
lor partnership uses; and where these two facts do not concur, the 
title and ownership are unchanged. Hatehett vr. Blanton, 423. 
‘hange in partnership.—The introduction of a new member into an 
existing partnership works its dissolution, and the creation of a 
new partnership; and the new partner, in the absence of an ex- 
press agreement, is neither liable for the debts of the old partner- 
ship, nor does he acquire any interest in its property. Jb. 423. 


PAYMENT. 


- 
~ 


1. When note or bill operates as payment.—The giving by a debtor of his 
own bill or note, though negotiable, does not operate to discharge 
the debt, unless it is accepted as an absolute payment; but, while 
it is regarded, prima facie, as only collateral or additional security, 
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all the authorities concur that, by express agreement, it may be 
regarded as a satisfaction anda bar. Aeel v. Larkin, 4928. 

Saime.—The English cases require an express agreement, unless the 
bills received have been negotiated, and are outstanding aguinst 
the defendant: but the modern American authorities, viewing it 
as a question of intention, hold that an implied agreement, to be 
determined by the jury from a consideration of all the facets, may 
have the same effect; and this is adopted by this court as the cor- 
rect rule, Jh, 443. 

Partial poi nis to martqgager caifte r ussignme nt.—Partial payments 
mnade to the mortgagee, after an assignment of the mortgage, are 
nevertheless valid eredits, if he was in fact authorized to receive 
them as agent of the assignee. //ayes vc. Woods, 92. 

When panment is coluntery or vot.—li the mortgagor himself, acting 
through a third person, become the purchaser at the sale under the 
mortgage, the payment of the price bid can not be eonsidered a 
payment voluntarily made, since the title to the land would not be 
divested by full payment of the debt before the sale, and the sale 
could only be avoided in equity; but, where the mortgage is of 
personal property, a different rule might prevail. Jb. 92. 


SADING AND PRACTICE, 


Who is proper party platutal—When a quantity of corn is delivered 
to a railroad company for transportation, the consignee having 
bought it and paid the freight on it, he is the proper party to sue 
for its non-delivery, and not the consignor from whom he bought 
it: but the evidence as to these facts being conflieting, the ques- 
tion is properly submitted to the decision of the jury. S. & XN. 
Ala. Railroad Co. rv. Wood, 452. 

Same; amendment of complaid.—A statutory action in the nature of 
ejectment must be brought in the name of the person holding the 
legal tithe; and if he is deseribed in the smmmons and complaint 
as suing for the use of another, these words may struck out, by 
amendment, as surplusage. Dane ec. Glennon, 160, 

Action bu two or more joiutly.—Iin detinue, or the corresponding stat- 
utory action for the recovery of personal property in specie, brought 
by two plaintiffs suing jointly, beth must recover, or neither can. 
St. Clair ve Caldwell & Riddle, 52? 
frerment of corporate character and name.—In an action against a 
municipal corporation, described by its corporate name, it is not 
necessary to aver in the complaint that the defendant is a body 
corporate, since the court will take judicial notice of that faet, and 
of the identity of the defendant as such corporation. City ("orn 
eal of Montgonr yr. NW right, 11. 

Arerment of corporat duty to keep streets and side-walks im repair. 
When the duty of keeping “* the streets and highways in repair”’ is 
imposed on a corporation by its charter, it is only necessary to 
aver the existence of this duty by way of inducement, when de- 
claring against the corporation for damages resulting from its 
breach; and this is done with sufficient certainty by the general 
allegation, ‘*‘ whieh the defendant is bound to keep in repair.’’ 
Th. 411. 

Plea of statute of limitations of three years.—A plea of the statute of 
limitations of three years mustaver that the demand sued on is an 
open account, and the omission of this averment makes the plea 
demurrable; but this rule of pleading is not applicable to a pro- 
ceeding in the Probate Court, where an administrator files a peti- 
tion asking an order to sell lands for the payment of debts, ond the 
defense is set up that the debts asserted against the estate are 
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barred by the statute of limitations. (Cayle’s Adm’r v. John- 

aton, 254. 

Former recovery,—The rule of res adjudicata, or former recovery, is 
confined to those cases in which the parties are the same, the sub- 
ject-matter the same, the identical point directly in issue in each, 
and the judgment in the first suit rendered on that point; and it is 
essential, also, that the former judgment was rendered on the 
merits of the case. McCall v. Jones, 368. 

8. Same; what is decision on merits; misjoinder and nonjoinder.—It is 
not always easy to determine what issues may be considered as in- 
volving the merits of the case; but it seems to be generally con- 
ceded, that when the suit is defeated on the single ground of a mis- 
joinder of parties plaintiff, the judgment is not a decision on the 
merits, and is not a bar to another suit. J. 368. 

9. Same.—An action by husband and wife as joint plaintiffs, to recover 
damages for the conversion of property belonging to the wife’s 
equitable estate, which had been reduced to possession, having 
been defeated on the ground that there was a misjoinder of parties 

laintiff, the judgment is not a bar to a subsequent action by the 
1usband alone, suing as trustee ; though, /t seems, if the first action 
had proceeded to judgment on the merits, the question of mis- 
ieinder not being raised, the judgment would be a bar to the 
second action. /6, 368, 

10. Former acquittal, or conviction.—A former acquittal or conviction, 
pleadable in bar of another prosecution, pre-supposes atrial before 
a court having jurisdiction to render a judgment on the merits; 
and this effect can not be attributed to a decision rendered by a 
court whose authority is limited to the inquiry, whether there is 
sufficient cause shown for sending the accused to a court having 
jurisdiction to try and determine the charge. Nicholson v. The 
State, 176. 

11. Practice as to filing plea in abatement; what is revisable-—Whether 
the defendant shall be permitted to withdraw the plea of not guilty, 
and interpose a plea in abatement on account of a misnomer, is 
matter of discretion with the court below, and is not revisable by 
“this court. Hubbard v. The State, 164. 

12. Misnomer and variance.—The mere mis-spelling of a name, whether 
of the defendant or a third person, does not vitiate an indictment, 
and is not a fatal variance, unless the difference causes a material 
change in the pronunciation of the name. Underwood vr. The 
State, 220. 

13. Same; whether question for court or jury.—Whether one name is 
idem sonans with another, notwithstanding a difference in the 
spelling of the two, is a question of fact for the determination of 
the jury, when it arises on the evidence under the plea of the gen- 
eral issue, and not a question of law for the decision of the court. 

Tb. 220. 

14. Right to open and conclude arqument.—In statutory proceedings for 
condemnation of the right of way, the railroad corporation is the 
actor; and on appeal, when an assessment of damages by a jury is 
demanded, is entitled to open and conclude the investigation and 
the argument. Mont. Sv. Railroad Co. vr. Sayre, 443. 


POWERS. 


1. Execution of power.—In the execution of a power by a donee or 
trustee, a direct reference to the power is not necessary, though 
it must not be left uncertain whether the act was done in execu- 
cution of the power; it must be apparent that the transaction is not 
fairly or reasonably susceptible of any other interpretation, than as 











INDEX. 693 


POW ERS—-Continued. 


indicating an intention to execute the power; and this intention 
must be collected from all the circumstances. Matthews v. Me- 
Dade, 378. 

2. Same; sale and conveyance by executor and trustee; whether referred 
to power in will, or to void probate decree.—Where a deed of trust, 
conferring on the trustee a power of sale, was admitted to probate 
as a part of the grantor’s will, executed on the same day, and re- 
ferring to the deed; and the trustee, who was also the sole acting 
executor, procured from the Probate Court an order of sale which 
was invalid and inoperative, sold the land five years afterwards, 
and, as executor, executed to the purchaser a deed with covenants 
of warranty, but did not report the sale to the Probate Court ; held, 
that the sale would, ut res magis valeat quam pereat, be referred 
to the power conferred by the deed as a part of the will, and not to 
the po 2 of the court. Jb. 378. 

3. Presumption from lapse of time.—After the lapse of twenty years 
from a sale by an executor and trustee. during which period the 
purchaser held open, notorious, and uninterrupted adverse pos- 
session of the land, although the title of the remainder-men might 
not be barred, if the power was not legally executed; yet a pre- 
sumption would arise in favor of the regularity of the sale, and the 
court would incline to draw inferences favorable to its validity. 
Tb. 378, 


PRESUMPTIONS. See Error ann Apeean, 22, 23; Evipence, 60-67. 
RAILROADS. 


1. Limitation of action against.—The limitation of an action against a 
railroad company, to recover damages for personal injuries, is one 
year (Code, § 3231); and in determining when the action was com- 
menced, the date or form of the summons is not conclusive, it being 
amendable in these particulars on proper evidence. Ala. (r. 
So. Railway Co. v. Hawk, 112. 

2. Failure to blow whistle, or ring bell, on approaching depot or station. 
The statutory provisions requiring the engineer, or other person in 
charge of a moving train of cars, to blow the whistle, or ring the 
bell, on approaching a depot or stopping-place (Code, §§ 1699, 
1700), are intended for the protection of the travelling public, or 
persons not on the train; and passengers on the train are not, or- 
dinarily, included in the letter or spirit of the statute, and can not 
complain of its violation, when suing for damages on account of 
versonal injuries, to whieh the failure to ring the bell could have 
fad no tendency to contribute ; though cases may occuy, possibly, 
in which passengers, or other persons permissively on the train, 
are entitled to have such signals given, asa warning to hasten their 
departure. /h. 112. 

3. Contributory negligence; standing on platform of car while in motion, 
A regulation forbidding passengers to stand on the platform of a 
ear while the train is in motion being reasonable and proper, a 
passenger who is injured while standing on the platform, in viola - 
tion of such regulation, is guilty of contributory negligence, and 
can not maintain an action to recover damages for such injuries. 
Tb. 11. 

4. Declarations of conductor and engineer; when admissible against rail- 
road company.—In an action against a railroad company, to re- 
eover damages for personal injuries sustained by a passenger, a 
witness for the plaintiff can not be allowed to testify, that the con- 
ductor, ‘‘a few minutes after the plaintiff had been hurt, asked 
the engineer why he did not solani to the bell-call; and that the 
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engineer answered, he did respond to all the bell-eall he heard 
fo. 112. 

Action jor non-delivery of Ir ight; whe is prope i party plant. 
When a quantity of corn is delivered to a railroad company tor 
transportation, the consignee having bought it and paid the feight 
on it, he is the proper party to sue for its non-delivery, and not 
the econsignor from whom he bonght it; but the evidence as to these 
facts being contlieting, the question is properly submitted to the 
decision of the jury. NS. NV. tly. Railroad Co. ¢. Wood, $51, 

Measure of damages for failure to deliver freight— ta an action against 
a railroad company as a common carrier, for a failure to deliver 
woods received for transportation, the measure of damages is the 
value of the goods at the place of destination ; and evidence of theit 
value at the place of delivery, eighty miles distant from the place 
of destination, is relevant and admissible. J. 2/52. 

Statutory proceedings for conde muedtiou of right or wean appeal, ane 
trial by jury.—The statute regulating proceedings for the assess- 
ment of damages, when lands are taken by a railroad corporation 
for the right of way (Code, §§ L833-40), was intended to carry into 
effect the constitutional provisions, and must be so constraed, if 
possible, as to effectuate that intention, and to harmonize the 
statute with the constitution; and thus construing the section 
which gives an appeal to either party, and declares that ‘* the 
same proceedings shall be had as in ordinary cases of appeal from 
the Probate [Court! to the higher courts of the State’ (§ 18388), it 
must be held to give an appeal to the Cireuit Court, of which a 
jury is a constituent, thereby securing the right to a trial by jury, 
if demanded. Mont. So. Railroad Co. +. Sayre, 442. 

Same; vight to open and conclude argument.—In these proceedings, 
the railroad corporation is the actor, and on appeal, when an assess- 
ment of damages by a jary is demanded, is entitled to open and 
conclude the investigation and the argument. / 6. 43. 

State indorsement of railroad honds; bonds for first twenty miles of 
road,—Under the statute approved February 21st, 1870, entitled 
‘* An act to furnish the aid and credit of the State of Alabama for 
the purpose of expediting the construction of railroads ’’ (Session 
Acts 1869-70, pp. 149-57), it was contemplated that the first twenty 
miles of the railroad should be completed and equipped from the 
resources of the corporation, before any of its bonds should be in- 
dorsed by the State, and that the indorsed bonds should be used 
and applied in the further construction of the road; and the bonds 
referring on their face to the statute under which they were in- 
dorsed, every person taking them from the railroad company was 
putgn inquiry, and was chargeable with notice of the require- 
ments of the statute, of the relation of the State as indorser, and 
of the uses and purposes for which the company could legally 
transfer them. Gilman, Sons & C'o. 7. NO. & S Railroad Co., 560. 

Same; misapplication of said bonds.—The company having trans- 
ferred its ane to the contractor engaged in the construction of 
the first twenty miles of its road, and, after procuring the State's 
indorsement on the completion of said twenty miles, again de- 
livered them to him in payment of the company’s debt to him; 
such use of them being unauthorized, and fraudulent as against 
the State, no liability rested on it by virtue of its indorsement, 
while the bonds remained in the hands of said contractor, or were 
in the hands of any other person chargeable with knowledge of the 
misapplication. /h. 366, 

Same; rights of bona fide holder.—But, such indorsed bonds being 
negotiable instruments, and governed by the same rules as all 
other commercial paper, the State would become liable, as an ae- 
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commodation indorser, to any bone fide holder who aequired them 
for-value, in the usual course of business, without knowledge or 
notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 566. 

12. Same; hurden of proof as to character of transfer.—When a subse- 
quent holder of such bonds seeks to enforce the State's liability as 
inderser, the original misappropriation of them béing shown, the 
law casts on lim the burden of proving that he acquired them in 
vood faith, for value, and in the usual course of business. 1b, 56¢. 

13. Sames u hat is pu Wisse Jor ralue, and in nsval COUrSE of husiness. 
The sale or exchange of sueh indorsed bonds for shares of stock in 
another railroad corporation, or in a joint-stock company or cor- 
poration engaged in the business of constructing railroads by con- 
tract, is an ordinary commercial transaction; and in determining 
Whether the purchase is for value, the safer doctrine is, when no 
question of usury is involved, that the amount of the considera- 
tion, value being parted with, is only material as bearing on the 
question of notice. 1h, 466, 

l4. Samies proof of wotice, or want of notice.—In such case, the presump- 
tion is of a want of notice, since it is not probable, though possi- 
ble, that netice of the original fraud or illegality would be commu- 
nieated to a subsequent holder, thereby defeating the transfer ; and 
the burden of proving notice resting on the party who assails the 
title of the holder, it is not enough to show only that he acquired 
the bonds under circumstances which would have excited, in the 
mind of a prudent man, suspicions as to the title of the party from 
Whom he purchased. Jb, 406, - 

LD. Subrogation of holders of indorsed bonds, to State's statutory lien and 
priovity.—The holders of such indorsed bonds who have acquired 
them in good faith, for valuable consideration, and in the usual 
course of business, are entitled to be subrogated to the statutory 
lien and priority of the State, on the railroad company becoming 
insolvent, and making default in the payment of the bonds accord- 
ing to their terms; and this subrogation may be declared in a suit 
between the holders of such bonds, some of whom are not entitled 
to share in the protection given to the others, and although the 
State is not a party and can not be sued. /h, 566, 


RECEIVER. See Cuancery, 49-54. 
SOLICITOR. 


Rs Compe naation of solicitor of Mohile, under spe cial statute.—Under the 
special statute regulating the expenditures of Mobile county, ap- 
proved February Ith, 1845 (Sess. Acts 1842--3, p. 77); the second 
section of which provides, ‘that the moneys arising from fines and 
forfeitures shall be subject to acharge of five per-cent. on the amount 
that shall be collected, in favor of the solicitor of the circuit, in 
consideration of the number of cases in which costs remain uncol- 
lected, and in consideration of his services in collecting and pay- 
ing the same to the county treasurer;’’ the solicitor can claim 
compensation, not on the entire amount of fines and forfeitures 
collected and paid into the treasury, but only on the amount col- 
lected and paidin by him. The State, ex rel. Tompkins v. Stone, 185, 


SPECIFIC PERFORMANCE, See Cuancery, 58-4. 
STATUTES. 


1. Statutes omitted from Code.—The act approved March 4th, 1876, en- 
titled **‘ An act to allow married women in certain cases to sue in 
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their own names’”’ (Sess. Acts 1875-6, p. 159), having been omit- 
ted from the Code of 1876, is not now operative as astatute. Saw- 
yers v. Baker, 49. 

2. Amending and repealing statutes.—A statute may be amended, as 
well as sepeaiod, by implication; and it is not necessary that the 
amending statute, in order to be free from constitutional objection, 
should*even refer to the statute which it operatestoamend. Wash- 
ington v. The State, 272. 

3. Statutes construed with reference to common law.—All statutes are to 
be construed with reference to the principles of the common law ; 
and an intention to abrogate or modify it is not to be presumed, 
further than is expressed, or absolutely required by the case. 
Beale v. Posey, 328. 


SUBROGATION. See Cuancery, 43, 62, 67, 68. 
SUMMARY PROCEEDINGS. See JcpGMents axnp Decrees, 17. 
SUMMONS. 


1. Date and form ; amendment.—In determining when the action was 
commenced, the date or form of the summons is not conclusive, it 
being amendable in these particulars on proper evidence. Ala. G. 
So. Railroad Co. v. Hawk, 112. 

2, Construction ; charge refervin legal question to jury.—lit is the duty 
of the court to determine viele the summons is an original or 
an alias, and a charge which refers the decision of that question to 
the jury is erroneous. Jb. 172. 

SUPERSEDEAS. 

1. Parties to petition ; liahility of assignee for costs.—When a petition 
is filed for the supersedeas of an execution, sued out by an assignee 
in the name of the original plaintiff, the assignee may be made a 
defendant thereto; and if he comes in voluntarily as a party, and 
is unsuccessful in resisting the supersedeas, costs may be adjudged 
against him, under the general statute (Code, § 3128), as the un- 
successful party in a civil suit. Eslara vr. Farley, 214, 

2. Sureties for costs, by party re sisting su perse deas of « recution.—There 
is no statute which requires the assignee of a judgment, when re- 
sisting the supersedeas of an execution sued out by him in the name 
of his assignor, to give security for the costs if unsuccessful, or 
which authorizes a summary judgment against sureties given by 
him voluntarily; vet he can not assign as error such summary 
judgment against his sureties, since it is not prejudicial to him. 
Th, 214. 

3. When appeal bond operates as supersedeas.—Under the United States 
statutes regulating writs of error and appeals (Rev. Stat. §$ 1,000 
et seq.), as judicially constrned by the Federal courts, the bond 
does not operate as a supersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Cireuit Court, and a copy of 
the writ of error is deposited, for the adverse party, with the shack 
of said court. Crowder v. Morgan, 53S, 


SURETIES. 


1. Discharge of sureties by judgment discharging principal.—Where ¢ 
erenliester executed an additional bond, as required on the ad- 
dress of the grand jury (Code, §§ 184-90), on which was one new 
surety besides the sureties on the first bond; and separate actions 
were brought on each bond, and the same breaches assigned for a 
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default covered by each; held, that a judgment on verdict in an 
action on the first bond, in favor of the defendants, operated as a 
discharge of the principal and sureties on the second bond, and 
was pleadable in the action on that bond. The State v. Parker, 181. 

2. Surety’s rights, as against fraudulent and voluntary conveyances.—A 
surety is a creditor, within the meaning of the statute of frauds 
(Code, § 2124), and entitled to protection against fraudulent and 
voluntary conveyances, from the time when his contingent liability 
was assumed, although he has no technical right of action until 
he has paid the debt. Keel v. Larkin, 493. 

Discharge of surety by tender, or offer to pay by principal.—A formal 
tender to the creditor, by the principal debtor, of the full amount 
of the debt after maturity, and the refusal of the creditor to accept 
it, discharges the surety; but a general offer to pay, not having 
the formalities of a jegal tender, and not definitely refused by the 
creditor, has no legal effect on the liability of the surety, unless 
it operates to his injury or prejudice. Life Association v. Neville, 
517. 


a. 
we 
. 


4. Same.—lf the principal debtor was insolvent at the time when such 
informal offer was made and declined, the creditor’s failure to ae- 
cept it operates to the prejudice and injury of the surety, and there- 
fore discharges him. Jb. S17. 

5. Limitation of * ection’ against sureties on administration bond.—Un- 


der the statute which prescribes six years as the limitation of ‘ ac- 
tions against the sureties of executors, administrators or guardians, 
for any misfeasance or malfeasance whatever of their principal, 
the time to be computed from the act done or omitted by their 
principal which fixes the liability of the surety ’’ (Code, § 3226, 
subd. 7); the word actions, being liberally construed, includes a 
summary execution against the surety, on the return of ‘ No prop- 
erty found’ on an execution issued on a decree against his princi- 
pal; the statute begins to run from the rendition of the decree 
against the principal; and when the decree is revived, no execu- 
tion having eon on it before revivor, the statute is available to 
the sureties as a defense against @ summary execution on the re- 
vived decree, issued more than six years after the rendition of the 
original decree. Martin ec. Tally, 23. 

6. Decree against principal; conclusiveness as against sureties.—A de- 
cree rendered against an administrator, on final settlement of 
his accounts, is equally conclusive on his sureties, in the absence 
of fraud or collusion, as to the matters of account, but not as to the 
factum of the bond, or other defenses personal to the sureties ; and 
when such decree is revived against the administrator, the revivor 
is equally conclusive on his sureties, except as to such personal 
defenses, although they were not parties to such revivor, and had 
no right to appear and defend against it. Jb. 22. 

7. Subrogation of sureties on note for purchase-money, to vendor's lien on 
land, as against sub-purchaser who has made payment.—If the sure- 
ties on a note given for the purchase-money of land, having paid 
the balance due on the note, can claim to be subrogated to the 
vendor's equitable lien on the land, they can not assert that right 
against a sub-purchaser of a portion of the tract, when the pur- 
chase-money paid by the latter has been applied in partial payment 
of the note on which the sureties were bound. Sawyers vr. Ba- 
ker, 49. . 


“SWAMP LAND COMMISSIONERS.” 


1. Relation between; not partners, but tenants in eommon.—The “Swamp 
Land Commissioners ’’ appointed by the governor under the pro- 
visions of the act approved February 24th, 1860 (Sess. Acts 1859- 
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“SWAMP LAND COMMISSIONERS "—Continued, 


60, p. 117), whose duties were to locate and procure for the State 
patents for the swamp and overtlowed lands donated by act of 
Congress approved September 28th, 1850, and who were to receive 
as compensation for their services twenty per cent. of the amount 
realized by the State on the subsequent sale of the lands, were not 
partners (afer sese in the compensation to be earned, but rather 
sustained to each other the relation of tenants incommon. — Porre// 
re dones, 392, ; 

2. Kquitable leu created by agreemerdt.—An agreement among said com- 
missioners, by which one was toadvance moneys deemed necessary 
in the execution of the common business, to be reimbursed. out of 
the Jund provided as compensation when collected, creates a charge 
or Hien on the fund, for the amount se advanced, in the nature of an 
equitable mortgage; which lien or charge is not capable of enforce- 
ment atlaw, and is peculiarly within the jurisdiction of a court of 
equity. Lb. 897, 

3. Same; louitation of svit.—The complainant, one of said coumission- 
ers, claiming contribution out of the comrmon fund for moneys 
advanced by him in aid of the common enterprise, which were *‘to 
be refunded to him out of the compensation to be received from 
the State; "’ such claim did not accrue until the money was re- 
ceived, and the statute of limitations did not begin to run against 
him, in favor of the other commissioners, until that time; and the 
bill showing that it was filed within one year after the receipt of 
the money, the claim is not barred by the statute of limitations, 
nor by the staleness of the demand. 74. 392, 

4. Rights of S.S. Houston's heirs, under special statute authorizing suit. 
Under the special statute approved Deeember 7th, 1875, author- 
izing the three surviving commissioners *‘ and the legal representa- 
tives or heirs of S. 8. Llouston,”’ the deceased commissioner, to 
prosecute a suit in equity against the State, for the purpose of de- 
termining their compensation and adjusting the rival claims of 
other persons (Sess. Acts 1873, pp. 65-67). the heirs of said Hous- 
ton only succeeded to his rights, and took his share of the com- 
mon fund charged with all liens to which it was subject in his 
hands. /h, 392, 


TAXES. 


1. Purchase at tav-sale.—Ield, on the authority of Oliver v. Robinson, 
58 Ala. 46, that ‘‘ neither the averments nor proofs in this case,’’ 
as to a purchase of lands at a sale for unpaid taxes assessed against 
owners unknown, “are sufficient to effect a devestiture of. title for 
non-payment of taxes.’ Gilchrist vr. Shackelford, 7. 

2. Sale of lends Jor unpaid faves; di seription of lands in assessment and 
deed; admissibility of parol evidence to remove ambiqguity.—When 
lands assessed and sold for unpaid taxes are described in the as- 
sessment, and also in the tax-collector’s deed, as ‘* two-thirds (2, 
of square 39 in Fisher's tract."’ without any other words of descrip- 
tion or identification, the sale is void for uncertainty and indetinite- 
ness ; and the ambiguity being patent, it can not be corrected or ex- 
plained by extrinsic parol evidence. Dane vr. Glennon, 160, 

Tas-sale : deed to purchaser, as color of title.—When lands are sold 
for unpaid taxes, the deed to the purchaser, though it may be in- 
valid as a conveyance of the title, is color of title, when possession 
has been taken and held under it; and is admissible as evidence 
for the grantee, or one holding under him, to show the extent of 
the possession according to the boundaries therein described. 
Stovall «. Fowler, 77. 


we 
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TENANTS IN COMMON. 


Ll. Conversion of CrOps beteoen tenants in couimor.—A tenant in common 
of crops, selling the entire property in them, is guilty of a conver 
sion, for which the other tenant (or his personal representative, in 
the event of his death) may maintain an action of trover,  Sulli- 
can. Lawler, 74. 

S: Right to conrpe ysation for extra services.—t rdinarils , one tenant in 
common ean not recover of the others compensation for services 
performed by him in managing or taking care of the property, 
Without a promise, express or implied, to pay for such services ; 
but the rule isotherwise, When he performs extraordinary services 
for the common benefit—services not within the dutics required of 
him by law, nor within the contemplation of his co-tenants; for 
ail ¢harges and expenditures thus incurred, the right of contribu- 
tion exists, and may be enforeed as an equitable charge on the 
common fund or property. Powe ‘ell ts Jones, Bu, 

— oe Sivamyp Land (' MM ISRTIOIN ers’ are temantse err common.—The 
“Swamp Land Commissioners appointed by the governor ander 
the provisions of the act approved February 24th, 1860 (Sess. Acts 
1859-60, p. 117), whose duties were to locate and procure for the 
State patents for the swamp and overtiowed lands donated by aet 
of Congress approved September 28th, 1850, and who were to re- 
ceive as compensation for their services twenty per cent. of the 
amount realized by the State on the subsequent sale of the lands, 
were not partners fvter sese in the compensation to be earned, but 
rather sustained to each other the relation of tenants in common. 
Th. 392. 


TRIAL OF RIGHT OF PROPERTY. 


lL. What will support claim suit.—On the trial of a statutory claim suit, 
the claimant must recover, if at all, on the strength of his own 
title; and it being shown that, at the time of the lev y, the prop- 
erty Was in the possession of ile defendant in the writ, the claim- 
ant ean only repel the presumption of owne —_ arising from 
such possession, by showing title in himself, or by connecting 
hime with the outstanding title of a third notion Pollak & Co, 

(rrares, 34, 

7 " hat de foots in process are available to cladnaut.—On a statutory 
trial of the right of property, the claimant can not take advantage 
of any defects or irregularities in the process which render it mere- 
ly voidable at the instance cf the lnfe ndant; but, if the process 
is void on its face, he may defeat the plaintiffs claim by setting 
up such invalidity. Nordlinger r. Gordon, 239. 


TROVER. 


lL. Conversion of Crops between tenants incommon.—A tenant in common 
of crops, selling the entire property in them, is guilty of a conver- 
sion, for Which the other tenant or his persona! representative, in 
the event of his death) may maintain an action of trover. Sulli- 
rane. Lawler, 74. 

a Linttatten of action for COUNLEPRION, or xt in chancery Ole Site 
demand.—The statutory limitation of an action for the conversion 
of crops, brought by the personal representative of the deceased 
tenant against the surviving tenant in common, is six years (Code, 
§ 3226). Ih. 74. 

3. Conversion hy bailee; when bailor may sue—lt the hirer of a mule 
exchanges the animal for another during the term, without the 
consent or authority of the owner, this is a conversion, for which 
the owner may at once terminate "the bailment; and he may sue 
for his mule before the expiration of the term of hiring. Atkin- 
sone. Jones, 248. 
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TRUSTS. 


1. Parol trust; sufficiency of evidence to establish.—A trust in lands, 


to 


— 


uo 
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created verbally, can not be established in equity, unless it is plain 
and unambiguous in its terms, and proved by clear and convincing 
evidence; and a trust in personal property, created verbally, and 
dependent entirely upon oral testimony, can only be established by 
clear and explicit evidence. Bailey v. Irwin, 505. . 

Parol trust in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and convincing ; and can not be received (Code, 
§ 2199) to engraft an express trust on a conveyance of lands which 
is Absolute in its terms. Ave/ly v. Karsner, 106. 

Trust in fraud of creditors.—When lands are conveyed by a debtor 
to his wife or child, with the intent to place the property beyond 
the reach of his creditors, and to be held in secret trust for his own 
benefit, neither he nor his heirs can enforce the trust. Jb. 106. 

Parties to bill to enforce trust—When lands are held in trust, ex- 
press or implied, and the cestui que trust dies, the right to enforce 
the trust descends to all of his heirs equally, and all are necessary 
parties to a bill filed for that purpose. 7h. 106. 

Resulting trust, implied from payment of purchase-money.—A result- 
ing trust in lands, in favor of the person who advances the pur- 
chase-money, the title being taken in the name of another, is mat- 
ter of implication only, and is easily overturned; and when the 
money is advanced by a husband (or father), and title taken in the 
name of the wife (or child), the presumption arises that an ad- 

rancement was intended. /h. 106, 

Implied trust; against erecutor, purchasing at his own sale, or from 
his vendee.—A purchase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the agency 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale toa third person, he may afterwards purchase 
from his own vendee, and thereby aequire a good title, though the 
transaction will be jealously scrutinized by a court of equity. 
Foxworth vr. White, 224. 


7. Same; against attorney, purchasing at sale under execution in favor 


of client. —An attorney, having recovered a judgment for his client, 
and having the control thereof, can not, without the consent of his 
client, express or implied, become the purchaser of lands at a sale 
under execution issued thereon; and if he does so purchase, he 
becomes, like any other agent, a trustee for his client. Such a 
trust arises by operation of law, and continues until barred by 
lapse of time, or until terminated by an election to ratify the pur- 
chase, thereby giving it validity. Pearce vr. Gamble & Bolling, 341. 


8. Same; who may enforce such trust.—aA receiver, appointed by the 


Chancery Court, succeeding to all the rights and remedies of the 
client, and authorized to sue, may file a bill to enforce this implied 
trust against the attorney; and the onvs ison the attorney to show 
that the right has been lost by Jaches, or that the purchase has 
been ratified. /h. 347. 


USURY. 


1. In mortgage debt; who may plead.—It may be seriously ques- 


VARIANCE. 





tioned, under the decisions of this court, whether a mortgage can 
be impeached on the ground of usury in the secured debt, by any 
other person than the mortgagor himself, or his personal represent- 
ative; though the current of modern authority supports the con- 
trary view. Butts +. Broughton, 294. 


See Evipence, 72-74. 
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VENDOR AND PURCHASER. 


1. Warranty on sale of goods.—In the absence of fraud, the general rule 
of the common law is, that the buyer of goods takes them at his 
own risk, in the absence of an express warranty, unless a warranty 
is implied from the nature and circumstance of the sale. Gachet 
v. Warren & Burch, 288. 

2. Same, on sale of goods by deseription.—When goods are sold by de- 
scription, and the buyer has not an opportunity of inspecting them, 
it is of the essence of the contract that the goods delivered shall 
answer to the description; and there is also an implied warranty 
that the article furnished shall be merchantable. Jb. 288. 

Same, on sale by manufacturer or dealer.—When a manufacturer or 
dealer contracts to supply an article which he makes, or in which 
he deals, knowing that the purchaser wishes to apply it to a par- 
ticular purpose, and “necessarily trusts to his judgment or skill, 
there is an implied warranty on his part that the article shall be 
reasonably fit for the purpose to which it is to be applied; but, if 

« he contracts to sell a known and described article, and delivers 
that article, though he may know that the purchaser intends it for 
a specific purpose, there is no implied warranty that it is suitable 
for that purpose. Jb. 288. 

4. Same, on sale by sample.—On a sale of goods by sample, the seller 
only warrants that the bulk of the goods delivered shall correspond 
with the sample. Jb. 288. 

5. Sale of machinery; admissibility of parol evidence to affect writing; 
burden of proof as to fraud or misrepresentatian; defenses available 
to purchaser.—On a sale of machinery by a manufacturer, the con- 
tract being reduced to writing, and the machinery delivered corres- 
ponding with the description therein contained, parol evidence is 
not admissible, in the absence of fraud or misrepresentation, to 
vary the terms of the writing; the burden of proving fraud or mis-. 
representation is on the purchaser: and not being established by 
the evidence, he can not resist the payment of the agreed price, 
when there is no warranty, because the machinery was found to 
be unsuitable for the particular purpose for which it was intended, 
Whitehead v. Lane & Bodl 7] ( ‘UM pan, 3d, 

6. Description of prem ses fn COUR yauce— When a conveyance of lands 
contains a particular description of the premises conveyed, by 
which they can be clearly identified, the insertion of other descrip- 
tive words, which are inapplicable. or incapable of definite appli- 
cation, will not be allowed to defeat it. 7. 29, 

Yi Contract for sale of lands s siflicn ney of d seriplion.—A written 
agreement to sell ‘‘ forty acres of land,”” without other descriptive 
words, is void for uncertainty. Thompsow ¢. Gordon, 455. 

8. Parol evidence removing ambiquits end ide atipyong land sold.—<As to 
the sufficiency of the parol evidence adduced in this case, showing 
the particular tract of land of which the purchaser was placed in 
possession, and thereby removing the uncertainty and ambiguity 
of description contained in the written contract, the court expresses 
no opinion, but cites the following cases: Chambers ¢. Ringstag, 
60 Ala. 140; Ellis ¢. Burden, 1 Ala. 458; Mead ve. Parker, 115 Mass. 
413; Holmes v. Evans, 48 Miss. 247. [h. 455. 

9 Purchase pendente lite.—A parchaser of land from a party to a pend- 
ing suit, in which the title or an interest therein is involved, is 
concluded by the decree afterwards rendered, to the same extent 
that his vendor is concluded. Moon's Adm’r v. Crowder, 79. 

10. Construction of deed, as to quantity of land conreyed.—Where the 
lands conveyed by a deed are described by their subdivisions and 
numbers in the United States surveys, including fractional parts 
of several sections, with the words added, *‘ making in all five 
hundred and twenty-seven acres,”’ followed by a designation of 
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VENDOR AND PURCHASER—Continued. 


12 


13. 


15. 


the boundary lines on each side, as indicated by the adjacent lands 
and the river, and the price paid is a gross sum; the words speci- 
fving the quantity are mere ha itter of description, and not a cove- 
nant 0 pay the juantity. Rogers v. Peebles, 529, 

iD ‘free of oreb Se POSSESSION ON CONnre yanece — To avoid a convevance 
of Saito ris i by one who is out of possession, on the yround of 
adverse possession in another, it is not necessary that the adverse 
possessor should have color of title, nor is it sutlicient to show 
only the exercise of acts of ownership by him; to avoid the con- 
veyance, he must be in adverse possession, *‘ exercising acts of 
ownership, and claiming to be rightfully in possession.” Maines 
P R, rusts in, I45 


Judicial sales: not affected hy maintenance, or adverse Posse ssion.—A 


judicial sale—that is, a sale made by @ publie officer, under legal 
process—is not within the doctrine against maintenance, and its 

validity is not affected by the fact that the land is at the time in 
the possession of a third person, claiming adversely to the defend- 
ant in the process. I} ». Gh, 

Protection extended to bona tid: pu rehaser without notice.—A pur- 
chaser in good faith, and for valuable consideration, of lands 
chargeable with an outstanding equity, of whieh he had no notice 
unti! after he had paid the purchase-money, will be protected 
stzainst it in a court of equity. Turner cv. Wilkinson, 361, 

Possession as evidence of title; unrecorded deed.—The open, notori- 
ous, and exclusive possession of land by a pure re iser, claiming the 
land as his own, though holding under an unrecorded deed, is con- 
structive notice of his title, whether it be legal or equitable: but, 
if the purchaser and his vendor are both in possession when the 
deed is executed, and there is no change in the possession after its 
execution, a third person would not be charged with constructive 
notice of the deed, and would be entitled to protection against it. 
MeCarthy vo Nierosi, 382. 

Possession as evidence of title, and protection to prussessor against subhe 
xequent imenmbrance.—The open, notorious, and exclusive posses- 
sion of land by a purchaser, claiming it as his own, whether in 
trust or otherwise, is constructive notice to all the world of his 
title, whether it be legal or equitable; and he is entitled to protec- 
tion against a mortgage subsequently exeeuted by his vendor, and 
against any one claiming under such mortgage. Sayers v. Ba- 


5 LG 
er, 4%. 


VENIRE. See Crivwinar Law, 238, 24. 


VENUE. See Crivisar Law, 10. 


VERDICT. 


- 


» 





Amendment of verdict.—A general verdict is always sufficient, 
when it responds in substance to every material fact involved in 
the issue ; and the court may put it in proper form, with or without 
the consent of the jury; but, when the verdict is defective in sub- 
stance, the court has no power to amend it, but should send the 
jury back for further deliberation; and if it is received, and the 
jury discharged, the court has no power to convene the jurors on a 
org day, and let them perfect it. St. Clair v. Caldwell & 
Riddle, 82 

Same; form ‘end sufficiency.—In detinue, or the corresponding stat- 

utory action for the recovery of personal property in specie, brought 

by two plaintiffs suing jointly, both must recover, or neither can ; 

and a claim to the property being interposed by a third person, a 








ds 
-j- 
e- 


Pe 
of 


sc 


- 
of 


Y- 
Is 
© 


d 





INDEX. 703 


Vv ERDICT—¢ ‘outline d. 


verdict in favor of one of the plaintiffs only is defective in substance, 
and ean not be amended by the court; nor can it be amended by 
the jury, on a subsequent day, after they have been discharged. 
Ib. 527. 


WATER-COURSES. 

1. Navigable river: what constitutes. —Every stream which, in its nat- 
ural state, and with its ordinary volume of water, is capable of be- 
ing used for the purposes of commerce, for the transportation of 
the products of the fields, forests or mines on its banks, ina mar- 
ketable condition, is publie for the purposes of navigation; and it 
is not necessary that the ordinary state of the waters should ren- 
der them navigable continuously at all seasons of the year. 
Walker vr. Allen, 456, 

2. What streams are navigable. —All tidal streams are, prima facie, 
public and navigable; and all streams above tide-water, not 
treated as navigable in the surveys made under the authority of 
the United States, are, prima faci, private, not navigable, and 
not subject to a public right of floatage.  Jh. 4.0. 

Saine; question of law and fact.—Whether a stream is navigable or 
not. is a mixed question of law and fact: but, when the facts are 
ascertained, it becomes a quesiion of law. Lh. 450. 

4. Same; judicial knowledge.—The court judicially knows that there 
are no tidal streams in Jackson county; and Paint-Rock river is, 
preine facie, not a public navigable stream. Jh. 456, 

5. Tnjunetion against obstruction of siete hepeble rive r.—The obstruction of 
the navigation of a public, navigable river, is a public nuisance, 
Which a eourt of equity will enjoin and restrain at the instance of 
a citizen who is suflering, or will suffer irreparable injury. 
Th. 40, 

OH. Name; burden of proot, and sxe tee cy op are rménuts.—When a party 
Claims that a stream above tide-water, which was not treated as 
navigable by the United States surveyors, is in faet publie and 
navigable, the owes of proof rests on him: and he must also state 
facts from which the court can draw the conclusion that the stream 
is navigable. An averment in the bill that the stream “is a nav- 
igable river.” is merely the statement of a legal conelusion; and, 
coupled with the additional averment that eomplainant has used 
it, for the floatage of saw-logs, for a period of eighteen months be- 
fore the filing of his bill, without more, is not sufficient to show 
that the stream is navigable. Jb. 456. 

e. Fase mont for Mow of waters From i ppe , lands lo lower.—When two 
adjacent tracts of land belong to different persons, the upper or 
dominant tract has a natural easement or servitude in the lower, 
for the discharge of all waters falling or accumulating from natu- 
ral causes on the surface; and any interference with this right, or 
obstruction of it, by the owner of the lower tract, by the erection 
of an embankment on his own land, whereby the waters are 
thrown back upon the uppertraet, or their natural flow obstructed, 
is a private nuisance which & court of equity will enjoin and abate. 
Nininger vr. Norwood, 277. 


WILLS. 


# Reference to another paper, as part there of.—A testator may, in his 
will, so refer to another instrument or writing executed by him, as 
to make it part of his will, as if incorporated therein; but, to have 
this effect, the reference must be so clear and distinct as to leave 
no reasonable ground for mistake as to his intention. Matthers rv. 
MeDade, 87?. 
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2. Conclusiveness of probate, as to testamentary character of paper.—A 
deed of trust making a partial disposition of his property, having 
been executed by the testator on the same day with his will, at- 
tested by the same witnesses, and admitted to probate with the 
will, as a part thereof, one of the executors being also made trustee 
in the deed ; the probate is conclusive as to the testamentary char- 
acter of the deed, until reversed on appeal, or successfully con- 
— by bill in equity under statutory provisions (Code, § 2336). 

hm Ove 

3. Probate of will, and revocation thereof, in Louisiana.—A proceeding 
to revoke the probate of a will, like an application for its probate, 
is a proceeding in rem; and notice thereof to non-resident persons 
who are interested must, of necessity, be constructive, as author- 
ized by law; and under the laws of Louisiana, as proved in this 
case, this constructive notice is given by the appointment of a 
curator to represent and protect the interests of ok non-residents. 
Martin v. King, 354. 

4. Keeping estate together under will ; whether personal trusts or execu- 
torial duties are conferred.—Testamentary provisions authorizing 
and directing an executor to keep the estate together for the term 
of ten years, cultivating the lands with the labor of slaves, and, at 
the expiration of that term, to sell all the property not specifically 
bequeathed, and divide the proceeds of sale among the several leg- 
atees, construed in the light of the statutory provisions which, in 
1863-4, authorized the Probate Court to confer similar powers on 
executors, do not impose personal trusts upon the executor, but 
duties and powers strictly executorial, which he could not exer- 
cise without the grant of letters testamentary, and which might 
be exercised by an administrator with the will annexed. Foxworth 
v. White, 224. 


WITNESS. 


1. Competency of child as witness.—A child, between eleven and 
twelve years of age, being offered as a witness in this case, and 
being examined by the court to test her competency, ‘* manifested 
an entire wani of instruction as to the nature and effect of an oath, 
of all religious training, and utter ignorance of a Supreme Being, 
the rewarder of truth and the avenger of falsehood:*’ saying that 
she had never heard of God, heaven or hell, and did not know that 
she would punished, if she swore falsely, otherwise than by being 
put in jail. J7eld, that the court erred in permitting her to testify 
asa witness. Beason v. The State, 191. 

2. Disqualification of infamous person as witness. —A conviction of an 
infamous offense disqualifies a person as a witness, but the mere 
finding of a true bill against him does not have that effect. Powell 
v. The State, 194. 

3. Same.—A conviction of the common-law offense of larceny renders 
a person incompetent as a witness; but a conviction of the stat- 
utory offense of embezzlement does not have that effect, unless the 
particular act would have been larceny at common law. 2. & M. 
Tnsurance Co. v. Tunstall, 142. 

. 4. Same; presumption in favor of judgment.—When objection is made 
to the competency of a witness, on account of a conviction of em- 
bezzlement, and the objection is sustained by the court below, this 
court will indulge the presumption, unless the record repels it, that 
the act would have been larceny at common law. Jb. 142. 

5. Objection to competency of witness; when made, or waived.—Cross- 
examining, without objection, a witness whose deposition is taken, 
is a waiver of objection to his competency ; but, when there is no 
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cross-exaniination, or filing of cross-interrogatories, the objection 
may be made at any time before the trial is begun. Jb. 142. 

6. Competency of party to testify as to transactions with deceased person. 
Under a bill to foreclose a mortgage, the mortgagee can not testify 
as to any transactions between himself and the deceased mort- 
gagor. Junkins v. Lovelace, 303, 

7. Same.—Under a bill to enforce an alleged lien on land, filed by the 
personal representative of the deceased vendor, the defendant is 
incompetent to testify in his own behalt, as to any transactions be- 
tween himself and the decedent (Code, § 3058), unless called to 
testifv by the cx mplainant. Binford’s Adiuvr v. Dement, 491. 

Proof of transactions with decedent; who may testify as to.—When a 
homestead exemption is claimed by the widow and infant children 
of the deceased defendant in execution, and their claim is contested 
by the plaintiff, a surety who is bound for the debt on which the 
judgment is founded, though not a party to the contest, is incom- 
petent to testify to any transactions between the plaintiff and the 
deceased defendant (Code. § 3058). since he is beneficially in- 
terested in the result. Neel rv. Larkin, 493. 

%. eLinpn aching witness by proof of Jorma rte stimouy.—The statements 
contained ina bill of exceptions, reserved on a former trial, are not 
competent evidence to contradict the testimony of a witness on a 
subsequent trial. S.&@ N. Ala. Railroad Co. vr. Wood, 451. 

10. Tin pe ach ing witness hy proof of former statements.—An affidavit made 
by a witness in another suit can not be received to impeach his 
testimeny as given orally, unless the two statements are contra- 
dictory and irreconcilable as to a material matter. Callan rv. Me- 
Daniel, 6, 

ll. Tinpeaching and sustaining witness.—When the testimony of a wit- 
ness has not been impeached, evidence should not be received 
to sustain his credibility. Moon's Aduvi v. Crowder, 79. 

12. To what witness nay testify.—A witness may testify, as a fact, that 
he ** knew and recognized the walk” of another person. Beale r. 

OS¢ Yu, 323. 

13. Seime.—On a trial under an indictment for infanticide, a witness 
who examined the dead body of the child may, though not an ex- 
pert, testify that he ‘‘ considered it fully developed ;”’ this being a 
matter of fact open to observation, and the witness being subject 
to eross-examination as to his use of the words and his knowledge 
of their meaning. Hubbard v. The State, 164. 

}4. Proof of handwriting by comparison.—When the genuineness ofa 
Writing or signature is disputed, extraneous writings, though ad- 
mitted to be genuine, can not be presented to the court or jury, 
nor shown toa witness, that he may institute a comparison between 
them and the disputed one. Moon's Adm’r v. Crowder, 79. 

15. Same.—A person who has seen another write, or who knows his 
handwriting, may express his opinion as to the genuinenness of a 
disputed signature, though he be not an expert; and experts may 
vo turthermay institute comparisons between the disputed writ- 
ing and those admitted to be genuine, and give their opinion 
whether both were written by the same person, or whether a par- 
ticular writing or signature is genuine or forged. Jb. 79. 

16. Map, or diagram; when admissible as evidence. —A surveyor, or ex- 
pert, testitving as to the form, configuration, or dimensions of the 
land in controversy. may introduce a map or diagram, made by 
himself, to aid in making his testimony intelligible; and such map 
or diagram may then be submitted to the jury, to aid them in un- 
derstanding or remembering his testimony. But such map or dia- 
gram is not prima facie or presumptively correct, unless prepared 
by a county surveyor, after notice to the party in adverse interest, 
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as provided by the statute (Code, § 868); and not having been so 
prepared, but made by the witness without having the title-papers 
before him, and admitted by him, on examination of the deeds, to 
be incorrect, it should not be allowed to go to the jury for any pur- 
pose. Hlumes v. Bernstein, 546. 




















